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VIRGINIA REGISTER 

The Virginia Register is an official state publication issued 
every other week throughout the year. Indexes are published 
quarterly, and the last index of the year is cumulative. 

The Virginia Register has several functions. The full text of all 
regulations, both as proposed and as finally adopted or changed 
by amendment are required by law to be published in the 
Virginia Register of Regulations. 

In addition, the Virginia Register is a source of other 
information about state government, including all Emergency 
Regulations issued by the Governor, and Executive Orders, the 
Virginia Tax Bulletin issued periodically by the Department of 
Taxation, and notices of all public hearings and open meetings of 
state agencies. 

ADOPTION, AMENDMENT, AND REPEAL OF REGULATIONS 

An agency wishing to adopt, amend, or repeal regulations must 
first publish in the Virginia Register a notice of proposed action; 
a basis, purpose, impact and summary statement; a notice giving 
the public an opportunity to comment on the proposal, and the 
text of the proposed regulations. 

Under the provisions of the Administrative Process Act, the 
Registrar has the right to publish a summary, rather than the full 
text, of a regulation which ls considered to be too lengthy. In 
such case, the full text of the regulation will be available for 
public inspection at the office of the Registrar and at the office 
of the promulgating agency. 

Following publication of the proposal.in the Virginia Register, 
sixty days must elapse before the agency may take action on the 
proposal. 

During this time, the Governor and the General Assembly will 
review the proposed regulations. The Governor will transmit his 
comments on the regulations to the Registrar and the agency and 
such comments will be published in the Virginia Register. 

Upon receipt of the Governor's comment on a proposed 
regulation, the agency (i) may adopt the proposed regulation, if 
the Governor has no objection to the regulation; (ii) may modify 
and adopt the proposed regulation after considering and 
incorporating the Governor's suggestions, or (iii) may adopt the 
regulation without changes despite the Governor's 
recommendations for change. 

The appropriate standing committee of each branch of the 
General Assembly may meet during the promulgation or final 
adoption process and file an objection with the Virginia Registrar 
and the promulgating agency. The objection will be published in 
the Virginia Register. Within twenty-one days after receipt by the 
agency of a legislative objection, the agency shall file a response 
with the Registrar, the objecting legislative Committee, and the 
Governor 

When final action is taken, the promulgating agency must again 
publish the text of the regulation, as adopted, highlighting and 
explaining any substantial changes in the final regulation. A 
thirty-day final adoption period will commence upon publication in 
the Virginia Register. 

The Governor will review the final regulation during this time 
and if he objects, forward his objection to the Registrar and the 
agency. His objection will be published in the Virginia Register. If 
the Governor finds that changes made to the proposed regulation 
are substantial, he may suspend the regulatory process for thirty 
days and require the agency to solicit additional public comment 
on the substantial changes. 

A regulation becomes effective at the conclusion of this 
thirty-day final adoption period, or at any other later date 
specified by the promulgating agency, unless (i) a legislative 
objection has been filed, in which event the regulation, unless 
withdrawn, becomes effective on the date specified, which shall 

be after the expiration of the twenty-one day extension period; or 
(ii) the Governor exercises his authority to suspend the regulatory 
process for solicitation of additional public comment, in which 
event the regulation, unless withdrawn, becomes effective on the 
date specified which date shall be after the expiration of the 
period for which the Governor has suspended the regulatory 
process. 

Proposed action on regulations may be withdrawn by the 
promulgating agency at any time before the regulation becomes 
final. 

EMERGENCY REGULATIONS 

If an agency determines that an emergency situation exists, it 
then requests the Governor to issue an emergency regulation. The 
emergency regulation becomes operative upon its adoption and 
filing with the Registrar of Regulations, unless a later date is 
specified. Emergency regulations are limited in time and cannot 
exceed a twelve-months duration. The emergency regulations will 
be published as quickly as possible in the Virginia Register. 

During the time the emergency status is in effect, the agency 
may proceed with the adoption of permanent regulations through 
the usual procedures (See "Adoption, Amendment, and Repeal of 
Regulations," above). If the agency does not choose to adopt the 
regulations, the emergency status ends when the prescribed time 
limit expires. 

STATEMENT 

The foregoing constitutes a generalized statement of the 
procedures to be followed. For specific statutory language, it is 
suggested that Article 2 of Chapter 1.1:1 (§§ 9-6.14:6 through 
9-6.14:9) of the Code of Virginia be examined carefully. 

CITATION TO THE VIRGINIA REGISTER 

The Virginia Register is cited by volume, issue, page number, 
and date. 1:3 VA.R. 75-77 November 12, 1984 refers to Volume 1, 
Issue 3, pages 75 through 77 of the Virginia Register issued on 
November 12, 1984. 

"The Virginia Register of Regulations" (USPS-001831) is 
published bi-weekly, except four times in January, April, July and 
October for $100 per year by the Virginia Code Commission, 
General Assembly Building, Capitol Square, Richmond, Virginia 
23219. Telephone (804) 786-3591. Second-Class Postage Rates Paid 
at Richmond, Virginia. POSTMASTER: Send address changes to 
the Virginia Register of Regulations, 910 capitol Street, 2nd Floor, 
Richmond, Virginia 23219. 

The Virginia Register of Regulations is published pursuant to 
Article 7 of Chapter 1.1:1 (§ 9-6.14:2 et seq.) of the Code of 
Virginia. Individual copies are available for $4 each from the 
Registrar of Regulations. 
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NOTICES OF INTENDED REGULATORY ACTION 

Symbol Key t 
t Indicates entries since last publication of the Virginia Register 

STATE AIR POLLUTION CONTROL BOARD 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the State Air Pollution 
Control Board intends to consider amending regulations 
entitled: VR 120-01. Regulations for the Control and 
Abatement of Air Pollution. The purpose of the regulation 
is to limit or prohibit open burning in some instances and 
to establish requirements to allow the agency to monitor 
and issue permits for open burning in order to restrict 
particulate (smoke) emissions from open burning to the 
levels necessary for the protection of public health and 
welfare. 

A public meeting will be held by the department in House 
Room 1, State Capitol Building, Richmond, Virginia, at 9 
a.m. on June 24, 1992, to discuss the intended action. 
Unlike a public hearing, which is intended only to receive 
testimony, this meeting is being held to discuss and 
exchange ideas and information relative to regulation 
development. 

Ad hoc advisory group: The department will form an ad 
hoc advisory group to assist in the development of the 
regulation. Persons desiring to be in the group should 
notify the agency contact in writing by close of business 
on May 21, 1992, providing the name, address, phone 
number, and the organization to be represented (if any). 
Notification of the composition of the ad hoc advisory 
group will be sent to all applicants by June 4, 1992. 
Person selected to be on the group are encouraged to 
attend the public meeting mentioned above and any 
subsequent meetings that may be needed to develop the 
draft regulation. 

Location of documents: The legal and technical basis for 
the intended regulatory action and any supporting 
documents may be examined by the public on the Eighth 
Floor, Ninth Street Office Building, 200·202 North Ninth 
Street, Richmond, Virginia, between 8:30 a.m. and 4:30 
p.m. of each business day until the day of the meeting. 

Need and issues involved: The basic elements of Rule 4-40 
are as follows. Section 120-04-4003 generally prohibits the 
burning of refuse (except as allowed by § 120-04-4004). 
Section 120-04-4003 also specifies conditions under which 
open burning is never allowed, such as the burning of 
rubber, asphaltic or oily materials, or toxic materials. 
Section 120-04-4004 contains the list of circumstances under 

Vol. 8, Issue 18 

which burning is allowed. In two of these circumstances, 
the burning of land clearing refuse and burning at local 
landfills, a permit is required in order to burn. Section 
120-04-4005 covers the permitting of special open pit 
incinerators often used as an alternative to open burning. 
Essentially, Rule 4-40 does not prevent open burning but 
does impose restrictions designed to minimize the adverse 
effects of this activity. 

Open burning produces a form of air pollution that is 
readily visible to the public and is therefore a very 
sensitive issue. Also, open burning presents an immediate 
and real health hazard to the public, especially to those 
with asthma, bronchitis, or other respiratory diseases. 
Moreover, control of open burning can sometimes involve 
a conflict between two public policy issues: the enjoyment 
of life and property and the promotion of economic 
development. For instance, a large open burn in a heavily 
populated area may cause a nuisance and hinder the 
enjoyment of private property, but at the same time it 
may reduce the expense of disposal. 

On the other hand, emissions from open burning represent 
less than 1.0% of the total emissions statewide, but the 
time spent in dealing with the problem may range as high 
as 25% for some of the department's enforcement staff. 
This allocation of resources seems disproportionate in light 
of the department's responsibility to control other types of 
emissions which contribute far more to the degradation of 
air quality, like those from industry and motor vehicles. 
Therefore, the regulation of open burning on a statewide 
basis may not be cost effective. 

Alternatives: The department is requesting comments on 
the costs and benefits of the following alternatives as well 
as on any others which address the need. The 
department's assessment of the following alternatives is 
presented below. 

1. Take no action. This alternative would be 
inappropriate from the point of view of both public 
and department. Scarce resources prevent the 
department from devoting the necessary time and staff 
to the enforcement of the current rule. Local 
governments and the public, however, assume the 
existence of adequate enforcement efforts on the part 
of the state because of the language of the current 
rule. 

2. Remove all state air quality restrictions on open 
burning except for those governing the burning of 
hazardous materials. This alternative would probably 
be unacceptable to the public. Since open burning is 
one of the most visible forms of air pollution, citizens 
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file complaints about this activity with great readiness. 
Furthermore, the department's abolition of the open 
burning restrictions might be perceived by the public 
as irrational and inconsistent in light of the fact that 
the department has worked to obtain several 
convictions for violation of the current open burning 
rule over the past years. 

3. Prohibit all open burning. This alternative would be 
impossible to enforce. Department staff have already 
significantly reduced the amount of time spent 
investigating open burning complaints and issuing open 
burning permits because more important legal 
mandates demand that they spend their time enforcing 
rules that have a greater environmental and health 
impact than does the open burning rule. Open burning 
has no measurable effect on ambient air quality; 
therefore, statewide regulation contributes very little to 
Virginia's legal health and welfare goals. A more 
stringent rule (like one involving a prohibition of all 
open burning) would further widen the discrepancy 
between law and practice since sufficient resources 
could not possibly be allocated to enforce it. 

4. Prohibit all open burning except where there is a 
valid local ordinance meeting crtteria specified by the 
state. Since local waste collection and disposal policies 
significantly affect the practice of open burning, it is 
appropriate for the local governing bodies responsible 
for those policies to assume the authority for dealing 
with open burning within their jurisdictions. Such 
assumption of authority is realistic since little 
technical expertise is needed to enforce a local open 
burning ordinance. Furthermore, a local government 
could more consistently and efficiently enforce an 
open burning ordinance through its fire and police 
departments than the state could through nonlocal 
staff. The major caveat with this alternative is that 
local governments vary considerably in their capability 
and willingness to assume responsibility for open 
burning. Any attempt to force local control could 
result in strained relations with both the localities and 
the public. 

Regulatory constraints: Section 10.1-1308 of the Virginia Air 
Pollution Control Law prohibits the board from regulating 
"the burning of leaves from trees by persons on property 
where they reside if the local governing body of the 
county, city or town has enacted an otherwise valid 
ordinance regulating such burning." 

Applicable statutory provisions: The legal basis for the 
regulation is § 10.1-1308 of the Virginia Air Pollution 
Control Law (Chapter 13 of Title 10.1 of the Code of 
Virginia). 

Statutory Authority: § 10.1-1308 of the Code of Virginia. 

Written comments may be submitted until 4 p.m., June 24, 
1992, to Director of Program Development, Department of 
Air Pollution Control, P.O. Box 10089, Richmond, VA 

23240. 

Contact: Kathleen Sands, Policy Analys~ Division of 
Program Development, Department of Air Pollution 
Control, P.O. Box 10089, Richmond, VA 23240, telephone 
(804) 225-2722. 

ALCOHOLIC BEVERAGE CONTROL BOARD 

t Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Alcoholic Beverage 
Control Board intends to consider amending regulations 
entitled: VR 125-01-1 through VR 125-01-7. Regulations ol 
the Virginia Alcoholic Beverage Control Board. The 
purpose of the proposed action is to receive information 
from industry, the general public and licensees of the 
board concerning adopting, amending or repealing the 
board's regulations. 

A public hearing will be held on October 28, 1992, at 10 
a.m. in the First Floor Hearing Room, 2901 Hermitage 
Road, Richmond, Virginia, to receive comments from the 
public. (See notice in General Notices Section.) 

Statutory Authority: §§ 4-7(1), 4-11, 4.36, 4-69, 4-69.2, 4-72.1, 
4-98.14, 4-103(b) and 9-6.14:1 et seq. of the Code of 
Virginia. 

Written comments may be submitted until June 29, 1992. 

Contact: Robert N. Swinson, Secretary to the Board, P.O. 
Box 27491, Richmond, VA 23291, telephone (804) 367-0616. 

STATE BOARD OF CORRECTIONS 

Notice ol Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the State Board of 
Corrections intends to consider amending regulations 
entitled: VR 230-01-003. Rules and Regulations Governing 
the Certification Process. The purpose of the proposed 
action is to update the rules and regulations used in the 
evaluation and certification of state and local correctional 
facilities. 

Statutory Authority: §§ 53.1-5, 53.1-69, 53.1-144 and 53.1-178 
of the Code of Virginia. 

Written comments may be submitted until June 15, 1992. 

Contact: James S. Jones, Jr., Manager, 6900 Atmore Drive, 
Richmond, VA 23225, telephone (804) 674-3262. 

t Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
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public participation guidelines that the Board of 
Corrections intends to consider amending regulations 
entitled: VR 239-30-007. Supervision Fee Rules, 
Regulations and Procedures. The purpose of the proposed 
action is to bring the rules and regulations into compliance 
with changes to § 53.1-150 of the Code of Virginia, enacted 
during the 1992 session. 

Statutory Authority: §§ 53.1-5 and 53.1-150 of the Code of 
Virginia. 

Written comments may be submitted until June 22, 1992. 

Contact: Walter M. Pulliam, Regional Administrator, 302 
Turner Road, Richmond, VA 23225-6432, telephone (804) 
674-3732. 

VIRGINIA HEALTH SERVICES COST REVIEW COUNCIL 

Notice ol Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Virginia Health 
Services Cost Review Council intends to consider amending 
regulations entitled: VR 370-01-001. Rules and Regulations 
of the Virginia Health Services Cost Review Council. The 
purpose of the proposed action is to amend regulations to 
reflect 1992 amendments of § 9-160 D pertaining to the 
Council's Commercial Diversification Survey and the new 
requirements for the Council to collect Form 990s from 
nonprofit health care institutions. 

Statutory Authority: §§ 9-160 and 9-164 of the Code of 
Virginia, as amended by the 1992 Session of the Virginia 
General Assembly. 

Written comments may be submitted until June 22, 1992. 

Contact: John A. Rupp, Executive Director, Virginia Health 
Services Cost Review Council, 805 E. Broad Street, 6th 
Floor, Richmond, VA 23219, telephone (804) 786-6371. 

DEPARTMENT OF HISTORIC RESOURCES 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Department of 
Historic Resources intends to consider promulgating 
regulations entitled: VR 390-01-01:2. Public Participation 
Guidelines. The purpose of the proposed action is to adopt 
Public Participation Guidelines for the department which 
establish, in regulation, various provisions to ensure 
interested parties have the necessary information to 
comment on regulatory actions in a meaningful fashion in 
all phases of the regulatory process and establish 
regulations which are consistent with those of the other 
agencies within the Natural Resources Secretariat. 
Specifically, the department is considering adoption of 

Vol. 8, Issue 18 

Public Participation Guidelines which would require an 
expanded notice of intended regulatory action (NOIRA) to 
include a statement as to the need for the regulatory 
action; a description, if possible, of alternatives available 
to meet the need; and a request for comments on the 
intended regulatory action, comments on the costs and 
benefits of the alternatives, and suggestions. In addition, 
the department would be required to perform certain 
analyses and state in the notice of public comment period 
that the analyses had been performed and are available to 
the public upon request. 

Section 9-6.14:7.1 of the Code of Virginia requires each 
agency to develop, adopt and utilize public participation 
guidelines for soliciting the input of interested parties in 
the formation and development of its regulations. Sections 
10.1-2202 authorizes the director of the Department of 
Historic Resources to promulgate regulations necessary to 
carry out all responsibilities incumbent upon the State 
Historic Preservation Officer, including at a minimum 
criteria and procedures for submitting nominations of 
properties to the National Park Service for inclusion in the 
National Register of Historic Places or for designation as 
National Historic Landmarks. 

No financial impact on regulated entities or the public is 
expected from the intended regulatory action since the 
guidelines only impose requirements on the department. 
Regulated entities and the public should benefit from the 
intended regulatory action in that the guidelines used by 
the different environmental agencies will be consistent and 
the amount and types of information made available to 
regulated entities and the public for their use in 
participating in the regulatory process will increase and be 
required by regulations. 

The department will hold a public meeting at 2 p.m., 
Thursday, June 18, 1992, in the board room, Department 
of Historic Resources, 221 Governor Street, Richmond, 
Virginia, to receive views and comments and to answer 
questions of the public. 

Statutory Authority: §§ 9-6.14:7.1 and 10.1-2202 of the Code 
of Virginia. 

Written comments may be submitted until 4 p.m., June 22, 
1992. 

Contact: H. Bryan Mitchell, Deputy Director, 221 Governor 
Street, Richmond, VA 23219, telephone (804) 786-3143. 

DEPARTMENT OF HOUSING AND COMMUNITY 
DEVELOPMENT (BOARD OF) 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Housing 
and Community Development intends to consider amending 
regulations entitled: VR 394-01-02. Virginia Tradesmen 
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Certification Standards. The purpose of the proposed 
action is to amend §§ 4.2. 4.3, 4.5 and 4.6 regarding two 
classifications of blaster certification - restricted and 
unrestricted, and § 4.4 (Temporary certification) 

Statutory Authority: § 15.1-11.4 of the Code of Virginia. 

Written comments may be submitted until June 12, 1992. 

Contact: Jack A. Proctor, Deputy Director, 205 N. 4th 
Street, Richmond, VA 23219, telephone (804) 371-7772. 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Housing 
and Community Development intends to consider amending 
regulations entitled: VR 394-0l-04. Virginia Uniform 
Statewide Building Code Amusement Device Regulation. 
The purpose of the proposed action ts to amend those 
portions pertaining to passenger tramway (ski-lift) 
regulations; kiddie rides (types A & B); and accidents 
involving serious injury or fatality. 

Statutory Authority: § 36-98.3 of the Code of Virginia. 

Written comments may be submitted until June 12, 1992. 

Contact: Jack A. Proctor, Deputy Director, 205 N. 4th 
Street, Richmond, VA 23219, telephone (804) 371-7772. 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Housing 
and Community Development intends to consider amending 
regulations entitled: VR 394-01-06. Virginia Statewide Fire 
Prevention Code. The purpose of the proposed action is to 
amend § F-102.1 (written enforcement notification) and § 
F-102.1 (Modifications). 

Statutory Authority: §§ 27-95 and 27-97 of the Code of 
Virginia. 

Written comments may be submitted until June 12, 1992. 

Contact: Jack A. Proctor, Deputy Director, 205 N. 4th 
Street, Richmond, VA 23219, telephone (804) 371-7772. 

Notice ol Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Housing 
and Community Development intends to consider amending 
regulations entitled: VR 394-0l-21. Virginia Uniform 
Statewide Building Code Volume I, New Construction. 
The purpose of the proposed action is to amend those 
portions pertaining to: §§ 105.6 (Plans review), 201.0 and 
309.4.1 (family day care homes), 112.0 (violations), 120.3 
and 201.0 (public nuisance), 512.0 (accessibility), 1300.4 
and R-221 (lead based paint), 2700.5 and R-220 (telephone 

jack pre-wiring), P-1503.8, P-1503.9 - Adden. 1 and P-2301 · 
Adden. 2 (Water conservation). 

Statutory Authority: §§ 36-98 and 36-99 of the Code of 
Virginia. 

Written comments may be submitted until June 12, 1992. 

Contact: Jack A. Proctor, Deputy Director, 205 N. 4th 
Street, Richmond, VA 23219, telephone (804) 371-7772. 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Housing 
and Community Development intends to consider amending 
regulations entitled: VR 394-01-22. Virginia Uniform 
Statewide Building Code Volume II, Property 
Maintenance. The purpose of the proposed action is to 
amend those portions pertaining to: §§ 101.4 (Application 
of model codes), 104.0 (violations), 105.8 (Abatement or 
removal), 109.5 (Identification of handicapped parking 
spaces, and PM-303.4 (Lead based paint). 

Statutory Authority: §§ 36-98 and 36-99 of the Code of 
Virginia. 

Written comments may be submitted until June 12, 1992. 

Contact: Jack A. Proctor, Deputy Director, 205 N. 4th 
Street, Richmond, VA 23219, telephone (804) 371-7772. 

DEPARTMENT OF LABOR AND INDUSTRY 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Department of 
Labor and Industry intends to consider amending 
regulations entitled: VR 425-01-80. Virginia Hours of Work 
lor Minors. The purpose of the proposed amendment it to 
extend the requirement regarding hours of work, including 
the number of hours per week, the number of hours per 
day, and the hours of day applicable to minors working in 
nonagricultural employment to minors working on farms, 
in gardens and in orchards or to otherwise extend hours 
of work restrictions on such minors. 

Statutory Authority: §§ 40.1-6 and 40.1·80.1 of the Code of 
Virginia. 

Written comments may be submitted until June 22, 1992. 

Contact: Dennis Merrill, Labor Law Director, Department 
of Labor and Industry, Powers-Taylor Building, 13 S. 
Thirteenth Street, Richmond, VA 23219, telephone (804) 
786-3224. 

Notice of Intended Regulatory Action 

Virginia Register of Regulations 

2982 



Notices of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Department of 
Labor and Industry intends to consider amending 
regulations entitled: VR 425·01-81. Regulation Governing 
the Employment of Minors on Farms, in Gardens and in 
Orchards. The purpose of the proposed action is to 
address the need for additional safeguards on the 
occupational use of agricultural chemicals and toxic 
substances by minors on farms, in gardens and in 
orchards. Public comments received by the department as 
part of the promulgation of this regulation indicated the 
need to further explore this issue. 

Given the technical nature of the issue raised, insufficient 
time existed during the regulatory promulgation period to 
adequately explore this issue and retain the scheduled July 
1, 1992, effective date. Current emergency regulations 
expire on June 30, 1992. This issue is therefore being 
addressed in a separate rulemaking. 

Statutory Authority: §§ 40.1·6, 40.1-100 A and 40.1-114 of 
the Code of Virginia. 

Written comments may be submitted until June 20, 1992. 

Contact: Dennis Merrill, Labor Law Director, Department 
of Labor and Industry, Powers-Taylor Building, 13 S. 
Thirteenth Street, Richmond, VA 23219, telephone (804) 
786-3224. 

DEPARTMENT OF MEDICAL ASSISTANCE SERVICES 
(BOARD OF) 

t Notice ol Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Medical 
Assistance Services intends to consider amending 
regulations entitled: VR 460-03-3.1105. Drugs or Drug 
Categories Which are Not Covered (Attachment 3.1 A & 
B, Supplement 5). The purpose of the proposed action is 
to promulgate regulations for the exclusion from Medicaid 
payment drugs which are used for cosmetic purposes and 
drugs which are used for fertility and infertility services. 

Statutory Authority: § 32.1-325 of the Code of Virginia. 

Written comments may be submitted until June 15, 1992, 
to Rebecca Miller, Pharmacy Consultant, Division of Policy 
and Research, Department of Medical Assistance Services, 
600 East Broad Street, Suite 1300, Richmond, Virginia. 

Contact: Victoria Simmons, Regulatory Coordinator, 
Division of Policy and Research, Department of Medical 
Assistance Services, 600 East Broad Street, Suite 1300, 
Richmond, Virginia 23219, telephone (804) 786-7933. 

BOARD OF MEDICINE 
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t Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Medicine 
intends to consider amending regulations entitled: VR 
465a02-l. Regulations Governing the Practice of Medicine, 
Osteopathy, Podiatry, Chiropractic, Clinical Psychology, 
and Acupuncture. The purpose of the proposed action is 
to amend § 1.7 to further define misleading or deceptive 
advertising; to amend § 3.1 to further define the 
components required to be eligible to sit for the United 
States Medical Licensing Examination; and to amend § 4.1 
by defining additional examinations acceptable for 
licensure examinations and establishing a period of time 
for passing the required examinations. 

Statutory Authority: § 54.1-2400 of the Code of Virginia. 

Written comments may be submitted until July 2, 1992, to 
Hilary H. Connor, M.D., Executive Director, Board of 
Medicine, 1601 Rolling Hills Drive, Richmond, Virginia. 

Contact: Eugenia K. Dorson, Deputy Executive Director, 
160! Rolling Hills Drive, Richmond, VA 23229, telephone 
(804) 662·9923. 

Notice oi Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Medicine 
intends to consider amending regulations entitled: VR 
465~02~1. Regulations Governing the Practice of Medicine, 
Osteopathy, Podiatry, Chiropractic, Clinical Psychology, 
and Acupuncture. The purpose of the proposed action is 
to develop regulations relating to chelation therapy. 

Statutory Authority: § 54.1-2400 of the Code of Virginia. 

Written comments may be submitted until June 3, 1992, to 
Hilary H. Connor, M.D., Executive Director, Board of 
Medicine, 1601 Rolling Hills Drive, Richmond, Virginia. 

Contact: Eugenia K. Dorson, Deputy Executive Director, 
1601 Rolling Hills Drive, Richmond, VA 23229, telephone 
(804) 662·9923. 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Medicine 
intends to consider amending regulations entitled: VR 
465·05·1. Regulations Governing the Practice of 
Physician's Assistants. The purpose of the proposed action 
is to respond to Senate Bill 192 to allow precriptive 
authority for physician's assistants. 

Statutory Authority: § 54.1-2400 of the Code of Virginia. 

Written comments may be submitted until June 19, 1992, 
to Hilary H. Connor, M.D., Executive Director, Board of 
Medicine, 1601 Rolling Hills Drive, Richmond, Virginia. 
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Contact: Eugenia K. Dorson, Deputy Executive Director, 
1601 Rolling Hills Drive, Richmond, VA 23229, telephone 
(804) 662-9923. 

t Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Medicine 
intends to consider amending regulations entitled: VR 
465·08-0l. Regulations for Certification of Occupational 
Therapists. The purpose of the proposed action is to 
amend §§ 2.2 and 2.3, Certification by Examination, to 
further define the educational requirements. 

Statutory Authority: § 54.1-2400 of the Code of Virginia. 

Written comments may be submitted until July 2, 1992, to 
Hilary H. Connor, M.D., Executive Director, Board of 
Medicine, 1601 Rolling Hills Drive, Richmond, Virginia. 

Contact: Eugenia K. Dorson, Deputy Executive Director, 
1601 Rolling Hills Drive, Richmond, VA 23229, telephone 
(804) 662-9923. 

DEPARTMENT OF MOTOR VEHICLES 

Notice ol Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Department of 
Motor Vehicles intends to consider promulgating 
regulations entitled: Salvage Act Regulations. The purpose 
of the proposed action is to implement the Salvage Act. 

Statutory Authority: § 46.2·203 of the Code of Virginia. 

Written comments may be submitted until June 8, 1992. 

Contact: L. Steve Stupasky, Program Manager, P.O. Box 
27412, Richmond, VA 23269-0001, telephone (804) 367·1939. 

DEPARTMENT OF STATE POLICE 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Department of State 
Police intends to consider amending regulations entitled: 
VR 545·01-07. Motor Vehicle Safety Inspection Rules and 
Regulations. The purpose of the proposed action is to (i) 
clarify the active life of Class IV offenses and identify 
combinations of lesser offenses committed during the 
active life of any Class IV offense that constitute grounds 
for suspension from the inspection program; (ii) prohibit 
vehicle modifications that raise a vehicle's body more than 
three inches above the manufacturer's attachment points 
or frame rail, excluding the original manufacturer's 
spacers, washers or bushings; (iii) adopt the standards and 
specifications of the Society of Automotive Engineers, Inc., 

and the Federal Motor Vehicle Safety Standard No. 209 
for motor vehicle seat belt anchorages and attachment 
hardware; (iv) permit the use of a stop signal arm 
consisting of an octagonal sign on school buses which 
meets Federal Motor Vehicle Safety Standards - the sign 
will be reflectorized or equipped with 2 red warning lights 
of an approved type; (v) revise the steering lash/travel 
standard for trucks to parallel federal standards governing 
steering wheel movements; (vi) delete that portion of the 
table setting forth the minimum criteria for brake 
adjustment that specifies push rod limits for air disc 
brakes; and (vii) revise the Approved Equipment Section 
to include the definitions for safety glass and safety 
glazing materials as abstracted from the Z26.H990 glazing 
standard adopted by the American National Standards, 
Ins!. and Federal Motor Vehicle Safety Standard #205. 

Statutory Authority: §§ 46.2·1002, 46.2-1056, 46.2-1058, 
46.2-1063, 46.2-1065, 46.2·1070, 46.2-1093, 46.2·1!63 and 
46.2-1165 of the Code of Virginia. 

Written comments may be submitted until June 20, 1992. 

Contact: Captain J. P. Henries, Safety Officer, Department 
of State Police, Safety Divison, P.O. Box 85607, Richmond, 
VA 23285-5607, telephone (804) 674-2017. 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Department of State 
Police intends to consider amending regulations entitled: 
Standards and Specification for the Stickers or Decals 
Used by Counties, Cities and Towns in Lieu of License 
Plates. The purpose of the proposed action is to make 
these standards and specifications consistent with existing 
state law and Motor Vehicle Safety Inspection Rules and 
Regulations with regards to sticker or decal placement. 

Statutory Authority: § 46.2-1052 of the Code of Virginia. 

Written comments may be submitted until June 20, 1992. 

Contact: Captain J. P. Henries, Safety Officer, Department 
of State Police, Safety Divison, P.O. Box 85607, Richmond, 
VA 23285-5607, telephone (804) 674-2017. 

DEPARTMENT OF SOCIAL SERVICES (BOARD OF) 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board of Social 
Services intends to consider promulgating regulations 
entitled: VR 615·32-01:1. Child Day Care Seholarship 
Programs. The purpose of the proposed action is to 
provide guidelines for federal Child Care Provider 
Scholarship Program. 

Statutory Authority: § 63.1 ·25 of the Code of Virginia. 
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Written comments may be submitted until June 18, 1992. 

Contact: Peggy Friedenberg, Legislative Analyst, Bureau of 
Governmental Affairs, 8007 Discovery Drive, Richmond, 
VA 23229-8699, telephone (804) 662-9217. 

BOARD FOR PROFESSIONAL SOIL SCIENTISTS 

Notice of Intended Regulatory Action 

Notice is hereby given in accordance with this agency's 
public participation guidelines that the Board lor 
Professional Soil Scientists intends to consider amending 
regulations entitled: VR 627-02-1. Board lor Professional 
Soil Scientists Regulations. The purpose of the proposed 
action is to conduct a biennial review of the regulations 
and to adjust lees. 

Statutory Authority: §§ 54.1-201 and 54.1-2200 et seq. of the 
Code of Virginia. 

Written comments may be submitted until June 4, 1992. 

Contact: Nelle P. Hotchkiss, Assistant Director, 
Department of Commerce, 3600 W. Broad 
Richmond, VA 23230, telephone (804) 367-8595. 
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PROPOSED REGULATIONS 

For information concerning Proposed Regulations, see information page. 

Symbol Key 
Roman type indicates existing text of regulations. Italic type indicates proposed new text. Language which has 
been stricken indicates proposed text for deletion. 

DEPARTMENT OF AIR POLLUTION CONTROL (STATE 
BOARD OF) 

Title of Regulation: VR 120-01. Regulations for the 
Control and Abatement of Air Pollution ~ Emission 
Standards for Volatile Organic Compounds and Nitrogen 
Oxides from Stationary Sources. 

Statutory Authority: § 10.1-1308 of the Code of Virginia. 

Public Hearing Date: July 15, 1992 - 10 a.m. 
(See Calendar of Events section 
for additional information) 

Summary· 

The regulation amendments concern provisions 
covering emisswn standards for volatile organic 
compounds (VOC) and nitrogen oxides (NOx) from 
stationary sources and are summarized below: 

A. Reporting requirements for emissions from 
stationary sources of VOC and NOx. 

Revise the provisions covering the submittal of 
registration information (§ 120-02-31) to require 
emission statements for stationary sources emitting 25 
tons per year or more of VOC and NOx in any of the 
emissions control areas. 

B. Emission standards for stationary sources of VOC 
and NOx. 

I. Expand the VOC Emissions Control Areas (Appendix 
P) to include all of the new nonattainment localities 
in the Northern Virginia and Richmond Nonattainment 
Areas and establish new NOx Emission Control Areas 
(Appendix P) to include all of the same localities as 
in the expanded VOC Emissions Control Areas. 

2. Revise the existing VOC emission standard (§ 
120-04-0407) for non-CTG sources to require reasonable 
available control technology (RACT) for all sources 
emitting 50 tons per year or greater of VOC in the 
Northern Virginia emissions control area. 

3. Establish a NOx emission standard (§ 120-04-0408) 
for non-CTG sour~es to require RACT for: 

a. All sources emitting 50 tons per year or greater 
of NOx in the Northern Virginia emissions contrtol 
area; and 

b. All sources emitting I 00 tons per year or greater 

of NOx in the Richmond emissions control area. 

VR 120-01. Regulations for the Control and Abatement o! 
Air Pollution - Emission Standards for Volatile Organic 
Compounds and Nitrogen Oxides from Stationary Sources. 

PART I. 
GENERAL DEFINITIONS. 

§ 120-01-01. General. 

A. For the purpose of these regulations and subsequent 
amendments or any orders issued by the board, the words 
or terms shall have the meanings given them in § 
120-01-02. 

B. Unless specifically defined in the Virginia Air 
Pollution Control Law or in these regulations, terms used 
shall have the meanings commonly ascribed to them by 
recognized authorities. 

C. In addition to the definitions given in this part, some 
other major divisions (i.e. parts, rules, etc.) of these 
regulations have within them definitions for use with that 
specific major division. 

§ 120-01-02. Terms defined. 

"Actual emissions rate" means the actual rate of 
emissions of a pollutant from an emissions unit. In general 
acutual emissions shall equal the average rate, in tons per 
year, at which the unit actually emitted the pollutant 
during the most recent two-year period or some other 
two-year period which is representative of normal source 
operation. If the board determines that no two-year period 
is representative of normal source operation, the board 
shall allow the use of an alternative period of time upon a 
determination by the board that it is more representative 
of normal source operation. Actual emissions shall be 
calculated using the unit's actual operating hours, 
production rates, and types of materials processed, stored, 
or combusted during the selected time pertod. 

"Administrative Process Act" means Chapter 1.1:1 (§ 
9-6.14:1 et seq.) of Title 9 of the Code of Virginia. 

"Administrator" means the administrator of the U.S. 
Environmental Protection Agency (EPA) or his authorized 
representative. 

"Affected facility" means, with reference to a stationary 
source, any part, equipment, facility, installation, apparatus, 
process or operation to which an emission standard is 
applicable or any other facility so designated. 
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"Air pollution" means the presence in the outdoor 
atmosphere of one or more substances which are or may 
be harmful or injurious to human health, welfare or 
safety; to animal or plant life; or to property; or which 
unreasonably interfere with the enjoyment by the people 
of life or property. 

"Air quality" means the specific measurement in the 
ambient air of a particular air pollutant at any given time. 

"Air quality control region" means any area designated 
as such in Appendix B. 

"Air quality maintenance area" means any area which, 
due to current air quality or projected growth rate or 
both, may have the potential for exceeding any ambient 
air quality standard set forth in Part III within a 
subsequent 10-year period and designated as such in 
Appendix H. 

"Alternative method" means any method of sampling 
and analyzing for an air pollutant which is not a reference 
or equivalent method, but which has been demonstrated to 
the satisfaction of the board, in specific cases, to produce 
results adequate for its determination of compliance. 

"Ambient air" means that portion of the atmosphere, 
external to buildings, to which the general public has 
access. 

"Ambient air quality standard" means any primary or 
secondary standard designated as such in Part III. 

"Board" means the State Air Pollution Control Board or 
its designated representative. 

"Class I area" means any prevention of significant 
deterioration area designated as such in Appendix L. 

"Class II area" means any prevention of significant 
deterioration area designated as such in Appendix L. 

"Class III area" means any prevention of significant 
deterioration area designated as such in Appendix L. 

"Consent agreement" means an agreement that the 
owner or any other person will perform specific actions 
for the purpose of diminishing or abating the causes of air 
pollution or for the purpose of coming into compliance 
with these regulations, by mutual agreement of the owner 
or any other person and the board. 

"Consent order" means a consent agreement issued as 
an order. Such orders may be issued without a hearing. 

"Continuous monitoring system" means the total 
equipment used to sample and condition (if applicable), to 
analyze, and to provide a permanent continuous record of 
emissions or process parameters. 

"Control program" means a plan formulated by the 
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owner of a stationary source to establish pollution 
abatement goals, including a compliance schedule to 
achieve such goals. The plan may be submitted voluntarily, 
or upon request or by order of the board, to ensure 
compliance by the owner with standards, policies and 
regulations adopted by the board. The pian shall include 
system and equipment information and operating 
performance projections as required by the board for 
evaluating the probability of achievement. A control 
program shall contain the following increments of progress: 

I. The date by which contracts for emission control 
system or process modifications are to be awarded, or 
the date by which orders are to be issued for the 
purchase of component parts to accomplish emission 
control or process modification. 

2. The date by which the on-site construction or 
installation of emission control equipment or process 
change is to be initiated. 

3. The date by which the on-site construction or 
installation of emission control equipment or process 
modification is to be completed. 

4. The date by which final compliance is to be 
achieved. 

"Criteria pollutant" means any pollutant for which an 
ambient air quality standard is established under Part III. 

"Day" means a 24-hour period beginning at midnight. 

"Delayed compliance order" means any order of the 
board issued after an appropriate hearing to an owner 
which postpones the date by which a stationary source is 
required to comply with any requirement contained in the 
applicable State Implementation Plan. 

"Department" means any employee or other 
representative of the Virginia Department of Air Pollution 
Control, as designated by the executive director. 

"Dispersion technique" 

I. Means any technique which attempts to affect the 
concentration of a pollutant in the ambient air by: 

a. Using that portion of a stack which exceeds good 
engineering practice stack height; 

b. Varying the rate of emission of a pollutant 
according to atmospheric conditions or ambient 
concentrations of that pollutant; or 

c. Increasing final exhaust gas plume rise by 
manipulating source process parameters, exhaust gas 
parameters, stack parameters, or combining exhaust 
gases from several existing stacks into one stack; or 
other selective handling of exhaust gas streams so 
as to increase the exhaust gas plume rise. 
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2. The preceding sentence does not include: 

a. The reheating of a gas stream, following use of a 
pollution control system, for the purpose of 
returning the gas to the temperature at which it was 
originally discharged from the facility generating the 
gas stream; 

b. The merging of exhaust gas streams where: 

(1) The owner demonstrates that the facility was 
originally designed and constructed with such 
merged gas streams; 

(2) After July 8, 1985, such merging is part of a 
change in operation at the facility that includes the 
installation of pollution controls and is accompanied 
by a net reduction in the allowable emissions of a 
pollutant. This exclusion from the definition of 
"dispersion techniques" shall apply only to the 
emission limitation for the pollutant affected by such 
change in operation; or 

(3) Before July 8, 1985, such merging was part of a 
change in operation at the facility that included the 
installation of emissions control equipment or was 
carried out for sound economic or engineering 
reasons. Where there was an increase in the 
emission limitation or, in the event that no emission 
limitation was in existence prior to the merging, an 
increase in the quantity of pollutants actually 
emitted prior to the merging, the board shall 
presume that merging was significantly motivated by 
an intent to gain emissions credit for greater 
dispersion. Absent a demonstration by the owner 
that merging was not significantly motivated by such 
intent, the board shall deny credit for the effects of 
such merging in calculating the allowable emissions 
for the source; 

c. Smoke management in agricultural or silvicultural 
prescribed burning programs; 

d. Episodic restrictions on residential woodburning 
and open burning; or 

e. Techniques under subdivision c of this 
definition which increase final exhaust gas plume 
rise where the resulting allowable emissions of 
sulfur dioxide from the facility do not exceed 5,000 
tons per year. 

"Emergency" means a situation that immediately and 
unreasonably affects, or has the potential to immediately 
and unreasonably affect, public health, safety or welfare; 
the health of animal or plant life; or property, whether 
used for recreational, commercial, industrial, agricultural 
or other reasonable use. 

"Emergency special order" means any order of the 
board issued under the provisions of § 10.1-1309 B, after 

declaring a state of emergency and without a hearing, to 
owners who are permitting or causing air pollution, to 
cease such pollution. Such orders shall become invalid if 
an appropriate hearing is not held within 10 days after the 
effective date. · 

"Emission limitation" means any requirement established 
by the board which limits the quantity, rate, or 
concentration of continuous emissions of air pollutants, 
including any requirements which limit the level of 
opacity, prescribe equipment, set fuel specifications, or 
prescribe operation or maintenance procedures to assure 
continuous emission reduction. 

"Emission standard" means any provision of Parts IV, V 
or VI which prescribes an emission limitation, or other 
requirements that control air pollution emissions. 

"Emissions unit" means any part of a stationary source 
which emits or would have the potential to emit any air 
pollutant. 

"Equivalent method" means any method of sampling and 
analyzing for an air pollutant which has been 
demonstrated to the satisfaction of the board to have a 
consistent and quantitative relationship to the reference 
method under specified conditions. 

"Excess emissions" means emissions of air pollutant in 
excess of an emission standard. 

"Excessive concentration" is defined for the purpose of 
determining good engineering practice (GEP) stack height 
under subdivision 3 of the GEP definition and means: 

1. For sources seeking credit for stack height 
exceeding that established under subdivision 2 of the 
GEP definition, a maximum ground~level concentration 
due to emissions from a stack due in whole or part to 
downwash, wakes, and eddy effects produced by 
nearby structures or nearby terrain features which 
individually is at least 40% in excess of the maximum 
concentration experienced in the absence of such 
downwash, wakes, or eddy effects and which 
contributes to a total concentration due to emissions 
from all sources that is greater than an ambient air 
quality standard. For sources subject to the provisions 
of § 120-08-02, an excessive concentration alternatively 
means a maximum ground·level concentration due to 
emissions from a stack due in whole or part to 
downwash, wakes, or eddy effects produced by nearby 
structures or nearby terrain features which 
individually is at least 40% in excess of the maximum 
concentration experienced in the absence of the 
maximum concentration experienced in the absence of 
such downwash, wakes, or eddy effects and greater 
than a prevention of significant deterioration 
increment. The allowable emission rate to be used in 
making demonstrations under this provision shall be 
prescribed by the new source performance standard 
that is applicable to the source category unless the 
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owner demonstrates that this emtsston rate is 
infeasible. Where such demonstrations are approved by 
the board, an alternative emission rate shall be 
established in consultation with the owner; 

2. For sources seeking credit after October ll, 1983, 
for increases in existing stack heights up to the 
heights established under subdivision 2 of the GEP 
definition, either (i) a maximum ground-level 
concentration due in whole or part to downwash, 
wakes or eddy effects as provided in subdivision l of 
this definition, except that the emission rate specified 
by any applicable state implementation plan (or, in 
the absence of such a limit, the actual emission rate) 
shall be used, or (ii) the actual presence of a local 
nuisance caused by the existing stack, as determined 
by the board; and 

3. For sources seeking credit after January 12, 1979, 
for a stack height determined under subdivision 2 of 
the GEP definition where the board requires the use 
of a field study or fluid model to verify GEP stack 
height, for sources seeking stack height credit after 
November 9, 1984, based on the aerodynamic 
influence of cooling towers, and for sources seeking 
stack height credit after December 31, 1970, based on 
the aerodynamic influence of structures not adequately 
represented by the equations in subdivision 2 of the 
GEP definition, a maximum ground-level concentration 
due in whole or part to downwash, wakes or eddy 
effects that is at least 40% in excess of the maximum 
concentration experienced in the absence of such 
downwash, wakes, or eddy effects. 

"Executive director" means the executive director of the 
Virginia Department of Air Pollution Control or his 
designated representative. 

"Existing source" means any stationary source other 
than a new source or modified source. 

"Facility" means something that is built, installed or 
established to serve a particular purpose; includes, but is 
not limited to, buildings, installations, public works, 
businesses, commercial and industrial plants, shops and 
stores, heating and power plants, apparatus, processes, 
operations, structures, and equipment of all types. 

"Federal Clean Air Act" means 42 USC 7401 et seq., 91 
Stat 685. 

"Good engineering practice" (GEP) stack height means 
the greater of: 

I. 65 meters, measured from the ground-level 
elevation at the base of the stack; 

2. a. For stacks in existence on January 12, 1979, and 
for which the owner had obtained all applicable 
permits or approvals required under Part VIII, 
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Hg ~ 2.5H, 

provided the owner produces evidence that this 
equation was actually relied on in establishing an 
emission limitation; 

b. For all other stacks, 

Hg ~ H + 1.5L, 

where: 

Hg good engineering practice stack height, 
measured from the ground-level elevation at the 
base of the stack, 

H ~ height of nearby structure(s) measured from 
the ground-level elevation at the base of the stack, 

L ~ lesser dimension, height or projected width, of 
nearby structure(s) provided that the board may 
require the use of a field study or fluid model to 
verify GEP stack height for the source; or 

3. The height demonstrated by a fluid model or a 
field study approved by the board, which ensures that 
the emissions from a stack do not result in excessive 
concentrations of any air pollutant as a result of 
atmospheric downwash, wakes, or eddy effects created 
by the source itself, nearby structures or nearby 
terrain features. 

"Hazardous air pollutant" means an air pollutant to 
which no ambient air quality standard is applicable and 
which in the judgment of the administrator causes, or 
contributes to, air pollution which may reasonably be 
anticipated to result in an increase in mortality or an 
increase in serious irreversible, or incapacitating 
reversible, illness. 

"Isokinetic sampling" means sampling in which the 
linear velocity of the gas entering the sampling nozzle is 
equal to that of the undisturbed gas stream at the sample 
point. 

"Locality" means a city, town, county or other public 
body created by or pursuant to state law. 

"MalfUnction" means any sudden failure of air pollution 
control equipment, of process equipment, or of a process 
to operate in a normal or usual manner, which failure is 
not due to intentional misconduct or negligent conduct on 
the part of the owner or other person. 

<~Metropolitan statistical area" means any area 
designated as such in Appendix G. 

"Monitoring device" means the total equipment used to 
measure and record (if applicable) process parameters. 

"Nearby" as used in the definition of good engineering 
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practice (GEP) is defined for a specific structure or 
terrain feature and 

I. For purposes of applying the formulae provided in 
subdivision 2 of the GEP definition means that 
distance up to five times the lesser of the height or 
the width dimension of a structure, but not greater 
than 0.8 km (1/2 mile), and 

2. For conducting demonstrations under subdivision 3 
of the GEP definition means not greater than 0.8 km 
(1/2 mile), except that the portion of a terrain feature 
may be considered to be nearby which falls within a 
distance of up to 10 times the maximum height (Ht) 
of the feature, not to exceed 2 miles if such feature 
achieves a height (Ht) 0.8 km from the stack that is 
at least 40% of the GEP stack height determined by 
the formulae provided in subdivision 2 b of the GEP 
definition or 26 meters, whichever is greater, as 
measured from the ground-level elevation at the base 
of the stack. The height of the structure or terrain 
feature is measured from the ground-level elevation at 
the base of the stack. 

"Nitrogen oxides" means all oxides of nitrogen except 
nitrous oxide, as measured by test methods set forth in 40 
CFR Part 60. 

"Nonattainment area" means any area which is shown 
by air quality monitoring data or, where such data are not 
available, which is calculated by air quality modeling (or 
other methods determined by the board to be reliable) to 
exceed the levels allowed by the ambient air quality 
standard for a given pollutant including, but not limited to, 
area;; designated as such in Appendix K. 

"One hour" means any period of 60 consecutive minutes. 

~'One-hour period" means any period of 60 consecutive 
minutes commencing on the hour. 

"Order" means any decision or directive of the board, 
including special orders, emergency special orders and 
orders of all types, rendered for the purpose of 
diminishing or abating the causes of air pollution or 
enforcement of these regulations. Unless specified 
otherwise in these regnlations, orders shall only be issued 
after the appropriate hearing. 

"Organic compound" means any chemical compound of 
carbon excluding carbon monoxide, carbon dioxide, 
carbonic disulfide, carbonic acid, metallic carbides, 
metallic carbonates and ammonium carbonate. 

"Owner" means any person, including bodies politic and 
corporate, associations, partnerships, personal 
representatives, trustees and committees, as well as 
individuals, who owns, leases, operates, controls or 
supervises a source. 

"Particulate matter" means any airborne finely divided 

solid or liquid material with an aerodynamic diameter 
smaller than 100 micrometers. 

"Particulate matter emissions" means all finely divided 
solid or liquid material, other than uncombined water, 
emitted to the ambient air as measured by the applicable 
reference method, or an equivalent or alternative method. 

"PMl 0" means particulate matter with an aerodynamic 
diameter less than or equal to a nominal 10 micrometers 
as measured by the applicable reference method or an 
equivalent method. 

"PMl 0 emissions" means finely divided solid or liquid 
material, with an aerodynamic diameter less than or equal 
to a nominal I 0 micrometers emitted to the ambient air 
as measured by the applicable reference method, or an 
equivalent or alternative method. 

"Performance test" means a test for determining 
emissions from new or modified sources. 

"Person" means an individual, corporation, partnership, 
association, a governmental body, a municipal corporation, 
or any other legal entity. 

"Pollutant" means any substance the presence of which 
in the outdoor atmosphere is or may be harmful or 
injurious to human health, welfare or safety, to animal or 
plant life, or to property, or which unreasonably interferes 
with the enjoyment by the people of life or property. 

"Prevention of significant deterioration area" means any 
area not designated as a nonatiainment area in Appendix 
K for a particular pollutant and designated as such in 
Appendix L. 

"Proportional sampling" means sampling at a rate that 
produces a constant ratio of sampling rate to stack gas 
flow rate. 

"Reference method" means any method of sampling and 
analyzing for an air pollutant as described in the following 
EPA regulations: 

I. For ambient air quality standards in Part III: the 
applicable appendix of 40 CFR Part 50 or any method 
that has been designated as a reference method in 
accordance with 40 CFR Part 53, except that it does 
not include a method for which a reference 
designation has been eaaeelleEI canceled in accordance 
with 40 CFR 53.11 or 40 CFR 53.16. 

2. For emission standards in Parts IV and V: Appendix 
A of 40 CFR Part 60. 

3. For emission standards in Part VI: Appendix B of 
40 CFR Part 61. 

"Regional director" means the regional director of an 
administrative region of the Department of Air Pollution 
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Control or his designated representative. 

"Reid vapor pressure" means the absolute vapor 
pressure of volatile crude oil and volatile nonviscous 
petroleum liquids except liquefied petroleum gases as 
determined by American Society for Testing and Materials, 
Standard D323-82, Test Method lor Vapor Pressure of 
Petroleum Products (Reid Method) (see Appendix M). 

"Run" means the net period of time during which an 
emission sampling is collected. Unless otherwise specified, 
a run may be either intermittent or continuous within the 
limits of good engineering practice. · 

"Shutdown" means the cessation of operation of an 
affected facility for any purpose. 

"Source" means any one or combination of the 
following: buildings, structures, facilities, installations, 
articles, machines, equipment, landcraft, watercraft, 
aircraft or other contrivances which contribute, or may 
contribute, either directly or indirectly to air pollution. 
Any activity by any person that contributes, or may 
contribute, either directly or indirectly to air pollution, 
including, but not limited to, open burning, generation of 
fugitive dust or emissions, and cleaning with abrasives or 
chemicals. 

"Special order" means any order of the board issued: 

I. Under the provisions of § 10.1-1309: 

a. To owners who are permitting or causing air 
pollution to cease and desist from such pollution: 

b. To owners who have failed to construct facilities 
in accordance with or have failed to comply with 
plans for the control of air pollution submitted by 
them to, and approved by the board, to construct 
such facilities in accordance with or otherwise 
comply with such approved plan; 

c. To owners who have violated or failed to comply 
with the terms and provisions of any order or 
directive issued by the board to comply with such 
terms and provisions; 

d. To owners who have contravened duly adopted 
and promulgated air quality standards and policies 
to cease and desist from such contravention and to 
comply with such air quality standards and policies; 
and 

e. To require any owner to comply with the 
provisions of this chapter and any decision of the 
board; or 

2. Under the proVISIOns of § 10.1-1309.1 requiring that 
an owner file with the board a plan to abate, control, 
prevent, remove, or contain any substantial and 
imminent threat to public health or the environment 
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that is reasonably likely to occur if such source ceases 
operations. 

"Stack" means any point in a source designed to emit 
solids, liquids or gases into the air, including a pipe or 
duct, but not including flares. 

"Stack in existence" means that the owner had: 

1. Begun, or caused to begin, a continuous program of 
physical on site construction of the stack; or 

2. Entered into binding agreements or contractual 
obligations, which could not be eHfl:eelle6. canceled or 
modified without substantial loss to the owner, to 
undertake a program of construction of the stack to 
be completed in a reasonable time. 

"Standard conditions" means a temperature of 20° C 
(68" F) and a pressure of 760 mm of Hg (29.92 in. of 
Hg). 

"Standard of performance" means any provision of Part 
V which prescribes an emission limitation or other 
requirements that control air pollution emissions. 

"Startup" means the setting in operation of an affected 
facility for any purpose. 

"State Implementation Plan" means the plan, including 
the most recent revision thereof, which has been approved 
or promulgated by the administrator, U.S. Environmental 
Protection Agency, under Section 110 o! the federal Clean 
Air Act, and which implements the requirements of 
Section 110. 

"Stationary source" means any building, structure, 
facility or installation which emits or may emit any air 
pollutant. A stationary source shall include all of the 
pollutant-emitting activities which belong to the same 
industrial grouping, are located on one or more contiguous 
or adjacent properties, and are under the control of the 
same person (or persons under common control) except 
the activities of any vessel. Pollutant-emitting activities 
shall be considered as part of the same industrial grouping 
if they belong to the same "Major Group" (i.e., which 
have the same two-digit code) as described in the 
Standard Industrial Classification Manual (see Appendix 
M). 

"Total suspended particulate (TSP)" means particulate 
matter as measured by the reference method described in 
Appendix B of 40 CFR Part 50. 

"True vapor pressure" means the equilibrium partial 
pressure exerted by a petroleum liquid as determined in 
accordance with methods described in American 
Petroleum Institute (API) Publication 2517, Evaporation 
Loss !rom External Floating-Roo! Tanks (see Appendix M). 
The API procedure may not be applicable to some high 
viscosity or high pour crudes. Available estimates of true 
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vapor pressure may be used in special cases such as 
these. 

"Urban area" means any area consisting of a core city 
with a population of 50,000 or more plus any surrounding 
localities with a population density of 80 persons per 
square mile and designated as such in Appendix C. 

"Vapor pressure," except where specific test methods 
are specified, means true vapor pressure, whether 
measured directly, or determined from Reid vapor 
pressure by use of the applicable nomograph in API 
Publication 2517, Evaporation Loss from External 
Floating-Roof Tanks (see Appendix M). 

"Variance" means the temporary exemption of an owner 
or other person from these regulations, or a temporary 
change in these regulations as they apply to an owner or 
other person. 

"Virginia Air Pollution Control Law" means Chapter 13 
(§ 10.!-1300 et seq.) of Title 10.1 of the Code of Virginia. 

"Virginia Register Act" means Chapter 1.2 (§ 9-6.15 et 
seq.) of Title 9 of the Code of Virginia. 

"Va.'ati!e 6FgiHtie CBffiPBHRtl" me£iftS any- tlfgflftie 
eampaaad whleft IJB:Ftieipates m atmsspherie f3keteeRemieal 
reaetioss arul is measHrea ey the applieallle refereaee 
method. 'l'he !ollewiag eempoaads are el<emptea frsm this 
ddiBiHaa: 

& 1,1,1 triel!loraethaae (methyl elllaro!oFm) 

+. MethyleBe el!laFi<le 

!h TFieh!ara!!aarometl>aBe (CFC II) 

& Diehlaralli!!uaramethaae (CFC 12) 

'/-, Cl>!arodil!uaramethaBe (CFC 22) 

& Tril!aa•amethaae ~ 

9, 1,1,2 tFiehloFaiFilluaraetaaae (CFC 113) 

*. I ,2 dieh!orotetra!!Haroethane (CFC 114) 

H, Gl>!&fopeala!luoroetl!aae (CFC II§) 

¥.!, Bieh!arotrifluaroethaae (I!CFC 123) 

¥.!, Telraflaoroethaae (!IFC 13 Ia) 

l+. Biehlorafluoroell>aae (IICFC I He) 

t& Cll!oratlil!aaroetllaae (I!CFC 142b) 

Ellelasisn ef the ab<we esmpeuads ffi this defiai!iea ffi 
effeet el<empts SHell eampaunds frsm the pra•<'isioBS ef 
emission slai!<laffis fRr YO!aHie tlfgflftie eampauads. 'l'he 
eompauHds are e•wmpted oo the basis ef belRg se iaae!ive 
ll>a! tltey wffi Hat eeatFibHie sigRilieaHtly Ia the farmaliaa 
ef """"' ffi the !FapesplieFe. llewe•.<eF, this el!emptiaa <lees 
Hat eJf!eM Ia atkef properties ef the eKemp!ed eampaHHdS 
wl>iel>, at same MHre <late; may Fe<tHire Fegala!iaft arul 
limitatiaB 00: tBeff \tSe ffi aeeanlanee with Fetfliirements at 
the fe<lerel 8€aft AiF Aet, 

"Volatile organic compound" means any compound of 
carbon, excluding carbon monoxide, carbon dioxide, 
carbonic acid, metallic carbides or carbonates, and 
ammonium carbonate, which participates in atmospheric 
photochemical reactions. 

1. This includes any such organic compounds which 
have been determined to have negligible 
photochemical reactivity other than the following: 

a. Methane; 

b. Ethane; 

c. Methylene chloride (dichloromethane); 

d. 1,1,1-trichloroethane (methyl chloroform); 

e. 1,1,1-trichloro-2,2,2-trifluoroethane (CFC-113); 

f. Trichlorofluoromethane (CFC-11); 

g. Dichlorodifluoromethane (CFC-12); 

h. Chlorodifluoromethane (CFC-22); 

i. Trifluoromethane (FC-23); 

j. 1,2-dichloro 1,1,2,2,-tetrafluoroethane (CFC-114); 

k. Chloropentafluoroethane (CFC-115); 

1. 1,1,1-trifluoro 2,2-dichloroethane (HCFC-123); 

m. 1,1,1,2-tetrafluoroethane (HFC-134a); 

n. 1,1-dichloro 1-fluoroethane (HCFC-141b); 

o. 1-chloro 1,1-difluoroethane (HCFC-142b); 

p. 2-chloro-1,1,1,2-tetrafluoroethane (HCFC-124); 

q. Pentafluoroethane (HFC-125); 

r. 1,1,2,2-tetrafluoroethane (HFC-134); 

s. 1,1,1-trifluoroethane (HFC-143a); 

t. 1,1-difluoroethane (HFC-152a); and 
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u. Perfluorocarbon compounds which fall into these 
classes: 

(1) Cyclic, branched, or linear, completely 
fluorinated alkanes; 

(2) Cyclic, branched, or linear, completely 
fluorinated ethers with no unsaturations; 

(3) Cyclic, branched, or linear, completely 
fluorinated tertiary amines with no unsaturations; 
and 

( 4) Sulfur containing perfluorocarbons with no 
unsaturations and with sulfur bonds only to carbon 
and fluorine. 

2. For purposes of determining compliance with 
emissions standards, volatile organic compounds shall 
be measured by the appropriate reference method in 
accordance with the provisions of § 120-04-03 or § 
120-05-03, as applicable. Where such a method also 
measures compounds with negligible photochemical 
reactivity, these negligible-reactive compounds may be 
excluded as a volatile organic compound if the 
amount of such compounds is accurately quantified, 
and such exclusion is approved by the board. 

3. As a precondition to excluding these compounds as 
volatile organic compounds or at any time thereafter, 
the board may require an owner to provide 
monitoring or testing methods and results 
demonstrating, to the satisfaction of the board, the 
amount of negligibly-reactive compounds in the 
emissions of the source. 

4. Exclusion of the above compounds in this definition 
in effect exempts such compounds from the provisions 
of emission standards for volatile organic compounds. 
The compounds are exempted on the basis of being so 
inactive that they wilJ not contribute significantly to 
the formation of ozone in the troposphere. However, 
this exemption does not extend to other properties of 
the exempted compounds which, at some future date, 
may require regulation and limitation of their use in 
accordance with requirements of the federal Clean Air 
Act. 

"Welfare" means that language referring to effects on 
welfare includes, but is not limited to, effects on soils, 
water, crops, vegetation, man-made materials, animals, 
wildlife, weather, visibility and climate, damage to and 
deterioration of property, and hazards to transportation, as 
well as effects on economic values and on personal 
comfort and well being. 

PART II. 
GENERAL PROVISIONS. 

§ 120-02-0l. Applicability. 
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A. The provtstons of these regulations, unless specified 
otherwise, shall apply throughout the Commonwealth of 
Virginia. 

B. The provtstons of these regulations, unless specified 
otherwise, shall apply to only those pollutants for which 
ambient air quality standards are set forth in Part III or 
for which emission standards are set forth in Parts IV, V 
and VI or both. 

C. No provision of these regulations shall limit the 
power of the board to take such appropriate action as 
necessary to control and abate air pollution in emergency 
situations. 

D. By the adoption of these regulations, the board 
confers upon the department the administrative, 
enforcement and decision making authority enumerated 
therein. 

§ 120-02·02. Establishment of regulations and orders. 

A. Regulations for the Control and Abatement of Air 
Pollution are established to implement the provisions of 
the Virginia Air Pollution Control Law and the federal 
Clean Air Act. 

B. Regulations for the Control and Abatement of Air 
Pollution shall be adopted, amended or repealed in 
accordance with the provisions of § 10.1-1308 of the 
Virginia Air Pollution Control Law, Articles 1 and 2 of the 
Administrative Process Act and the Public Participation 
Guidelines in Appendix E. 

C. Regulations, amendments and repeals shall become 
effective as provided in § 9·6.14:9.3 of the Administrative 
Process Ac~ except in no case shall the effective date be 
less than 60 days after adoption by the board. 

D. If necessary in an emergency situation, the board 
may adopt, amend or stay a regulation as an exclusion 
under § 9-6.14:6 of the Administrative Process Act, but 
such rule or regulation shall remain effective no longer 
than 60 days unless readopted following the requirements 
of subsection B of this section. The provisions of this 
subsection are not applicable to emergency special orders; 
such orders are subject to the provisions of subsection F 
of this section. 

E. The Administrative Process Act and Virginia Register 
Act provide that state regulations may incorporate 
documents by reference. Throughout these regulations, 
documents of the types specified below have been 
incorporated by reference. 

l. United States Code. 

2. Code of Virginia. 

3. Code of Federal Regulations. 
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4. Federal Register. 

5. Technical and scientific reference documents. 

Additional 
incorporated 
Appendix M. 

information on the specific documents 
and their availability may be found in 

F. Orders, special orders and emergency special orders 
may be issued pursuant to § 10.1-1307 D or § 10.1-1309 of 
the Virginia Air Pollution Control Law. 

§ 120-02-03. Enforcement of regulations and orders. 

A. Whenever the executive director or his designated 
representative has reason to believe that a violation of any 
provision of these regulations or any order has occurred, 
notice shall be served on the alleged violator or violators, 
citing the applicable provision of these regulations or the 
order involved and the facts on which the violation is 
based. The executive director or his designated 
representative may act as the agent of the board to obtain 
compliance through either of the following enforcement 
proceedings: 

1. Administrative proceedings. The executive director 
or his designated representative may negotiate to 
obtain compliance through administrative means. Such 
means may be a variance, control program, consent 
agreement or any other mechanism that mandates 
compliance by a specific date. The means and the 
associated date shall be determined on a case-by-case 
basis and shall not allow an unreasonable delay in 
compliance. In cases where the use of an 
administrative means is expected to result in 
compliance within 90 days or less, preferential 
consideration shall be given to the use of a consent 
agreement. Unless specified otherwise in these 
regulations, the administrative means shall be 
approved by the board. 

2. Judicial proceedings. The executive director or his 
designated representative may obtain compliance 
through legal means pursuant to § 10.1-1316 or § 
10.1-1320 of the Virginia Air Pollution Control Law. 

B. Nothing in this section shall prevent the executive 
director or his designated representative from making 
efforts to obtain voluntary compliance through conference, 
warning or other appropriate means. 

c. Orders, consent orders, delayed compliance orders, 
special orders and emergency special orders are 
considered administrative means, and the board reserves 
the right to use such means in lieu of or to provide a 
legal basis for the enforcement of any administrative 
means negotiated or approved by the executive director or 
his designated representative under subsection A of this 
section. 

D. Any enforcement proceeding under this section may 

be used as a mechanism to insure that the compliance 
status of any source is reasonably maintained by the 
owner. 

§ 120-02-04. Hearings and proceedings. 

A. Hearings and proceedings by the board may take any 
of the following forms: 

1. The public hearing and informational proceeding 
required before considering regulations or variances, 
in accordance with §§ 10.1·1307 C and 10.1-1308 of the 
Virginia Air Pollution Control Law. The procedure for 
a public hearing and informational proceeding shall 
conform to § 9-6.14:7 of the Administrative Process 
Act, except as modified by §§ 10.1-1307 C and F and 
10.1-1308 of the Virginia Air Pollution Control Law. 

2. The informal fact finding proceeding which, with all 
parties consenting, may be used to ascertain facts 
upon which decisions of the board are based, in 
accordance with § 9-6.14:11 of the Administrative 
Process Act. The procedure for an informal fact 
finding proceeding shall conform to § 9-6.14:11 of the 
Administrative Process Act. 

3. The formal hearing for the determination of 
violations, and for the enforcement or review of its 
orders and regulations, in accordance with § 10.1-1307 
D and F of the Virginia Air Pollution Control Law. 

. The procedure for a formal hearing shall conform to 
§ 9·6.14:12 of the Administrative Process Act, except 
as modified by § 10.1-1307 D and F of the Virginia 
Air Pollution Control Law. 

4. The special order hearing or emergency special 
order hearing for the determination of violations, and 
for the enforcement or review of its orders and 
regulations, in accordance with § 10.1-1309 of the 
Virginia Air Pollution Control Law. The procedures for 
tile special order hearing or emergency special order 
hearing shall conform to § 9-6.14:12 of the 
Administrative Process Act, except as modified by § 
10.1-1309 the Virginia Air Pollution Control Law. 

B. Records of hearings by the board may be kept in 
either of the following forms: 

1. Oral statements or testimony at any public hearing 
or informational proceeding will be stenographically or 
electronically recorded, and may be transcribed to 
written form. 

2. Formal hearings and hearings for the issuance of 
special orders or emergency special orders will be 
recorded by a court reporter, or electronically 
recorded for transcription to written form. 

C. Availability of record of hearings by the board. 

I, A copy of the transcript of a public hearing or 
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informational proceeding, if transcribed, will be 
provided within a reasonable time to any person upon 
receipt of a written request and payment of the cost; 
if not transcribed, the additional cost of preparation 
will be paid by the person making the request. 

2. Any person desiring a copy of the transcript of a 
special order, emergency special order or formal 
hearing recorded by a court reporter may purchase 
the copy directly from the court reporter; if not 
transcribed, the additional cost of preparation will be 
paid by the person making the request. 

§ 120-02-05. Variances. 

A. General. 

I. Pursuant to § 10.!-1307 C of the Virginia Air 
Pollution Control Law, the board at its discretion may 
grant variances to any provision of these regulations 
after a public hearing in accordance with § 120-02-04 
AI. 

2. Notices of public hearings on applications for 
variances shall be advertised in at least one major 
newspaper of general circulation in the affected air 
quality control region at least 30 days prior to the 
date of the hearing. 

B. Fuel variance. 

I. Regardless of any other provision of this section, 
the executive director may grant a fuel variance for 
fuel burning equipment from applicable provisions of 
these regulations if, after a thorough investigation and 
public hearing, he finds that: 

a. The owner, in good faith and prior to the request 
for the fuel variance, has attempted to comply with 
applicable provisions of these regulations. 

b. The owner has substantial cause to believe he 
will be unable to obtain the fuel to operate the 
equipment in compliance with applicable provisions 
of these regulations. 

c. The maximum particulate and sulfur dioxide 
emissions from fuels permitted in the fuel variance 
would be the lowest that the available fuels will 
permit. 

d. The need for the requested fuel variance could 
not have been avoided by the owner. 

e. The period of the fuel variance will not exceed 
the reasonably predicted shortage of fuel which 
would allow compliance with these regulations, or 
120 days, whichever is less. 

2. The owner requesting the fuel variance shall submit 
the following, where appropriate, to the executive 
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director: 

a. The requested commencement and termination 
dates of the fuel variance. 

b. The type and quantity of fuel to be used under 
the requested fuel variance, along with the 
maximum ash and sulfur content, if any. 

c. An affidavit stating why the owner is unable to, 
or has substantial cause to believe that he will be 
unable to, obtain fuel which would allow compliance 
with applicable provisions of these regulations. 

d. An estimate of the amount of fuel to be 
conserved. 

e. An estimate of the increased air pollutants that 
might cause violations of the ambient air quality 
standards. 

f. An estimate, with reasons given, of the duration 
of the shortage of fuel which would allow 
compliance with applicable provisions of these 
regulations. 

g. Such other information as the executive director 
may require to make his fmdings as provided in 
subdivision B I of this section. 

3. Notice of public hearings on applications for fuel 
variances shall be advertised at least I 0 days prior to 
the date of the hearing, in at least one major 
newspaper of general circulation in the air quality 
control region in which the affected source is located. 

4. Fuel variances may be granted only for individual 
sources, and not for categories or classes. 

5. No fuel variance shall be granted for more than 
120 days. Any request for a variance for a period 
beyond 120 days shall be governed by the provisions 
of subsection A of this section, except that the board, 
where appropriate, may require compliance with any 
of the conditions and requirements herein. 

C. Nothing in this section shall be construed to limit, 
alter or otherwise affect the obligation of any person to 
comply with any provision of these regulations not 
specifically affected by this section. 

§ 120-02-06. Local ordinances. 

A. Establishment/approval. 

I. Any local governing body proposing to adopt or 
amend an ordinance, relating to air pollution shall 
first obtain the approval of the board as to the 
provisions of the ordinance or amendment. The board 
in approving local ordinances will consider, but will 
not be limited to, the following criteria: 
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a. The local 
intergovernmental 
information. 

ordinance shall 
cooperation and 

provide for 
exchange of 

b. Adequate local resources will be committed to 
enforcing the proposed local ordinance. 

c. The provisions of the local ordinance shall be as 
strict as state regulations, except as provided for 
leaf burning in § 10.1-1308 of the Virginia Air 
Pollution Control Law. 

2. Approval of any local ordinance shall be withdrawn 
if the board determines that the local ordinance is 
less strict than state regulations, or if the locality fails 
to enforce the ordinance. 

3. If a local ordinance must be amended to conform 
to an amendment to state regulations, such local 
amendment will be made within six months. 

B. Reports. 

Local ordinances shall provide for reporting such 
information as may be required by the board to fulfill its 
responsibilities under the Virginia Air Pollution Control 
Law and the federal Clean Air Act. Such reports shall 
include, but are not limited to: monitoring data, 
surveillance programs, procedures for investigation of 
complaints, variance hearings and status of control 
programs and permits. 

C. Relationship to state regulations. 

Local ordinances are a supplement to state regulations. 
Any provisions of local ordinances which have been 
approved by the board and are more strict !ban state 
regulations shall take precedence over state regulations 
within the respective locality. It is the intention of the 
board to coordinate activities among the enforcement 
officers of the various localities in the enforcement of 
local ordinances and state regulations. The board will also 
provide technical and other assistance to local authorities 
in the development of ambient air quality or emission 
standards, in the investigation and study of air pollution 
problems, and in the enforcement of local ordinances and 
state regulations. The board emphasizes its intention to 
assist in the local enforcement of local ordinances. If a 
locality fails to enforce its own ordinance, the board 
reserves the right to enforce state regulations. 

D. Variances. 

A local governing body may grant a variance to any 
provision of its air pollution control ordinance(s) provided 
that: 

I. A public hearing is held prior to granting the 
variance; 

2. The public is notified of the application for a 

variance by advertisement in at 
newspaper of general circulation 
locality at least 30 days prior to 
hearing; and 

least one major 
in the affected 
the date of the 

3. The variance does not permit any owner or other 
person to take action that would result in a violation 
of any provision of state regulations unless a variance 
is granted by the board. The public hearings required 
for the variances to the local ordinance and state 
regulations may be conducted jointly as one 
proceeding. 

§ 120-02-07. Circumvention. 

A. No owner or other person shall cause or permit the 
installation or use of any device or any means which, 
without resulting in reduction in the total amount of air 
pollutants emitted, conceals or dilutes an emission of air 
pollutants which would otherwise violate these regulations. 
Such concealment includes, but is not limited to, either of 
the following: 

I. The use of gaseous diluents to achieve compliance 
with a visible emissions standard or with a standard 
which is based on the concentration of a pollutant in 
the gases discharged to the atmosphere. 

2. Tlle piecemeal carrying out of an operation to 
avoid coverage by a standard that applies only to 
operations larger than a specified size. 

B. This section does not prohibit the construction of a 
stack. 

§ 120-02-08. Relationship of state regulations to federal 
regulations. 

A. In order for the Commonwealth to fulfill its 
obligations under the federal Clean Air Act, some 
provisions of these regulations are required to be approved 
by the U.S. Environmental Protection Agency and when 
approved those provisions become federally enforceable. 

B. In cases where these regulations specify that 
procedures or methods shall be approved by, acceptable to 
or determined by the board or other similar phrasing or 
specifically provide for decisions to be made by the board 
or department, it may be necessary to have such actions 
(approvals, determinations, exemptions, exclusions, or 
decisions) reviewed and confirmed as acceptable or 
approved by the U.S. Environmental Protection Agency in 
order to make them federally enforceable. Determination 
of which state actions require federal confirmation or 
approval and the administrative mechanism for making 
associated confirmation or approval decisions shall be 
made on a case-by-case basis in accordance with U.S. 
Environmental Protection Agency regulations and policy. 

§ 120-02-09. Appeals. 
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A Any owner or other person aggrieved by any action 
of the board taken without a formal hearing, or by 
inaction of the board, may demand a formal hearing in 
accordance with § 9-6.14:12 of the Administrative Process 
Act, provided a petition requesting such hearing is filed 
with the board. In cases involving actions of the board, 
such petition shall be filed within 30 days after notice of 
such action is mailed or delivered to such owner or other 
person. 

B. Prior to any formal hearing, the board shall, 
provided all parties consent, ascertain the fact basis for its 
decision in accordance with § 9-6.14:11 of the 
Administrative Process Act. 

C. Any decision of the board resultant from a formal 
hearing shall constitute the final decision of the board. 

D. Any owner or other person aggrieved by a final 
decision of the board may appeal such decision in 
accordance with § 10.1-1318 of the Virginia Air Pollution 
Control Law and § 9-6.14:16 of the Administrative Process 
Act. Any petition for appeal shall be filled within 30 days 
after the date of such final decision. 

E. Nothing in this section shall prevent disposition of 
any case by consent. 

F. Any petition for a formal hearing or for an appeal 
by itself shall not constitute a stay of decision or action. 

§ 120-02-10. Right of entry. 

Whenever it is necessary for the purposes of these 
regulations, the board may at reasonable times enter any 
establishment or upon any property, public or private, for 
the purpose of obtaining information or conducting surveys 
or investigation as authorized by § 10.1-1315 of the 
Virginia Air Pollution Control Law. 

§ 120-02-1!. Conditions on approvals. 

A. The board may impose conditions upon permits and 
other approvals which may be necessary to carry out the 
policy of the Virginia Air Pollution Control Law, and 
which are consistent with these regulations. Except as 
specified herein, nothing in these regulations shall be 
understood to limit the power of the board in this regard. 
If the owner or other person fails to adhere to such 
conditions, the board may automatically cancel such 
permit or approvals. Without limiting the generality of this 
section, this section shall apply to: approval of variances, 
approval of control programs, granting of new or modified 
source permits and granting of open burning permits. 

B. An owner may consider any condition imposed by the 
board as a denial of the requested approval or permit, 
which shall entitle the applicant to appeal the decision of 
the board pursuant to § 120-02-09. 

§ 120-02-12. Procedural information and guidance. 
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A. The board may adopt detailed procedures which: 

1. Require data and information in addition to and in 
amplification of the provisions of these regulations; 

2. Are reasonably designed to determine compliance 
with applicable provisions of these regulations; and 

3. Set forth the format by which all data and 
information shall be submitted. 

B. In cases where these regulations specify that 
procedures or methods shall be approved by, acceptable to 
or determined by the board or other similar phrasing, the 
owner may request information and guidance concerning 
the proper procedures and methods and the board shall 
furnish in writing such information on a case~by-case basis. 

§ 120-02-13. Delegation of authority. 

In accordance with the Virginia Air Pollution Control 
Law and the Administrative Process Act, the board confers 
upon the executive director such administrative, 
enforcement and decision making powers as are set forth 
in Appendix F. 

§ 120-02-14. Considerations for approval actions. 

Pursuant to the provisions of § 10.1-1307 E of the 
Virginia Air Pollution Control Law, the board, in making 
regulations and in approving variances, control programs, 
or permits, shall consider facts and circumstances relevant 
to the reasonableness of the activity involved and the 
regulations proposed to control it, including: 

A. The character and degree of injury to, or 
interference with safety, health or the reasonable use of 
property which is caused or threatened to be caused; 

B. The social and economic value of the activity 
involved; 

C. The suitability of the activity to the area in which it 
is located; and 

D. The scientific and economic practicality of reducing 
or eliminating the discharge resulting from such activity. 

§§ 120-02-15 through 120-02-29. Reserved. 

§ 120-02-30. Availability of information. 

A. Emission data provided to, or otherwise obtained by, 
the board in accordance with the provisions of these 
regulations shall be available to the public. 

B. Except as provided in subsection A of this section, 
any records, reports or information provided to, or 
otherwise obtained by, the board in accordance with 
provisions of these regulations shall be available to the 
public, except that: 
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I. Upon a showing satisfactory to the board by any 
owner that such records or information, or particular 
part thereof (other than emission data), if made 
public, would divulge methods or processes entitled to 
protection as trade secrets of such owner, the board 
shall consider such records, reports or information, or 
particular part thereof, confidential in accordance with 
the purposes of § 10.1-1314 of the Virginia Air 
Pollution Control Law except that such records, 
reports or information, or particular part thereof, may 
be disclosed to other officers, employees or authorized 
representatives of the Commonwealth of Virginia and 
the U.S. Environmental Protection Agency concerned 
with carrying out the provisions of the Virginia Air 
Pollution Control Law and the federal Clean Air Act; 
and 

2. Information received by the board in accordance 
with § 120-02-31, § 120-02-32, Part VII and Part VIII of 
these regulations shall not be disclosed if it is 
identified by the owner as being a trade secret or 
commercial or financial information which such owner 
considers confidential. 

§ 120-02-31. Registration. 

A. The owner of any stationary source to which permits 
are issued under Part VIII or for which emission 
standards are given in Parts IV, V or VI shall, upon 
request of the board, register such source operations with 
the board and update such registration information. The 
information required for registration shall be determined 
by the board and shall be provided in the manner 
specified by the board. Owners should review the emission 
standard for their respective source type to identify the 
exemption levels for purposes of this section. 

B. The owner of any stationary source emitting 25 tons 
per year or more of volatile organic compounds or 
nitrogen oxides and located in any emissions control area 
designated in Appendix P shall submit an emissions 
statement to the board by April 15 of each year, beginning 
in 1993, for the emissions discharged during the previous 
calendar year. Emissions statements shall be prepared and 
submitted in accordance with the applicable procedure in 
Appendix S. 

§ 120-02-32. Control programs. 

A. Under the provisions of § 120-02-03 A, the board may 
require an owner of a stationary source to submit a 
control program, in a form and manner satisfactory to the 
board, showing how compliance shall be achieved as 
quickly as possible. 

B. The board shall act within 90 days of rece!Vlng an 
acceptable control program. A public hearing will be held 
within this period. The hearing shall be held only after 
reasonable notice, at least 30 days prior to the hearing 
date, which shall include: 

l. Notice given to the public by advertisement in at 
least one major newspaper of general circulation in 
the affected air quality control region; 

2. Availability of the information in the control 
program (exclusive of confidential information under 
the provisions of § 120-02-30) for public inspection in 
at least one location in the affected air quality control 
region; and 

3. Notification to all local air pollution control 
agencies having State Implementation Plan 
responsibilities in the affected air quality control 
region, all states sharing the affected air quality 
control region, and the regional administrator of the 
U.S. Environmental Protection Agency. 

C. When acting upon control programs, the board shall 
be guided by the provisions of the federal Clean Air Act 

D. The board may require owners submitting a control 
program to submit periodic progress reports in the form 
and manner acceptable to the board. 

E. The board normally will take action on all control 
programs within 30 days after the date of the public 
hearing unless more information is required. The board 
shall notify the applicant in writing of its decision on the 
control program and shall set forth its reasons therefor. 

F. The owner may appeal the decision pursuant to § 
120-02-09. 

§ 120-02-33. Reserved. 

§ 120-02-34. Facility and control equipment maintenance or 
malfunction. 

A. At all times, including periods of startup, shutdown 
and malfunction, owners shall, to the extent practicable, 
maintain and operate any affected facility, including 
associated air pollution control equipment or monitoring 
equipment, in a manner consistent with good air pollution 
control practice of minimizing emissions. 

B. In case of shutdown or bypassing, or both, of air 
pollution control equipment for necessary scheduled 
maintenance which results in excess emissions for more 
than one hour, the intent to shut down such equipment 
shall be reported to the board and local air pollution 
control agency, if any, at least 24 hours prior to the 
planned shutdown. Such prior notice shall include, but is 
not limited to, the following: 

I. Identification of the specific facility to be taken out 
of service as well as its location and permit or 
registration number. 

2. The expected length of time that the air pollution 
control equipment will be out of service. 
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3. The nature and quantity of em1ss10ns of air 
pollutants likely to occur during the shutdown period. 

4. Measures that will be taken to minimize the length 
of the shutdown or to negate the effect of the outage 
of the air pollution control equipment. 

C. In the event that any affected facility or related air 
pollution control equipment fails or malfunctions in such a 
manner that may cause excess emissions for more than 
one hour, the owner shall, as soon as practicable but no 
later than four daytime business hours, notify the board by 
facsimile transmission, telephone or telegraph of such 
failure or malfunction and shall within two weeks provide 
a written statement giving all pertinent facts, including the 
estimated duration of the breakdown. Owners subject to 
the requirements of §§ 120-04-05 C and 120-05-05 C are not 
required to provide the written statement prescribed in 
this paragraph for facilities subject to the monitoring 
requirements of §§ 120-04-04 and 120-05-04. When the 
condition causing the failure or malfunction has been 
corrected and the equipment is again in operation, the 
owner shall notify the board. 

D. In the event that the breakdown period cited in 
subsection C of this section exists or is expected to exist 
for 30 days or more, the owner shall, within 30 days of 
the failure or malfunction and semi-monthly thereafter 
until the failure or malfunction is corrected, submit to the 
board a written report containing the following: 

I. Identification of the specific facility that is affected 
as well as its location and permit or registration 
number. 

2. The expected length of time that the air pollution 
control equipment will be out of service. 

3. The nature and quantity of air pollutant emissions 
likely to occur during the breakdown period. 

4. Measures to be taken to reduce em1ss10ns to the 
lowest amount practicable during the breakdown 
period. 

5. A statement as to why the owner was unable to 
obtain repair parts or perform repairs which would 
allow compliance with the provisions of these 
regulations within 30 days of the malfunction or 
failure. 

6. An estimate, with reasons given, of the duration of 
the shortage of repairs or repair parts which would 
allow compliance with the provisions of these 
regulations. 

7. Any other pertinent information as may be 
requested by the board. 

E. The procedural requirements of subsection D of this 
section shall not apply beyond three months of the date of 
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the malfunction or failure. Should the breakdown period 
exist past the three-month period, the owner may apply 
for a variance in accordance with § 120-02-05 A. 

F. The following special provisions govern facilities 
which are subject to the provisions of Rule 4-3, Rule 5-3 
or Rule 6-1: 

l. Nothing in this section shall be understood to allow 
any such facility to operate in violation of applicable 
emission standards, except that all such facilities shall 
be subject to the reporting and notification procedures 
in this section. 

2. Any facility which is subject to the provisions of 
Rule 6-1 shall shut down immediately if it is unable to 
meet the applicable emission standards, and it shall 
not return to operation until it is able to operate in 
compliance with the applicable emission standards. 

3. Regardless of any other provision of this section, 
any facility which is subject to the provisions of Rule 
4-3 or 5-3 shall shut down immediately upon request 
of the board if its emissions increase in any amount 
because of a bypass, malfunction, shutdown or failure 
of the facility or its associated air pollution control 
equipment; and such facility shall not return to 
operation until it and the associated air pollution 
control equipment are able to operate in a proper 
manner. 

G. No violation of applicable emissiOn standards or 
monitoring requirements shall be judged to have taken 
place if the excess emissions or cessation of monitoring 
activities is due to a malfunction, provided that: 

1. The procedural requirements of this section are met 
or the owner has submitted an acceptable application 
for a variance, which is subsequently granted; 

2. The owner has taken expedient and reasonable 
measures to minimize emissions during the breakdown 
period; 

3. The owner has taken expedient and reasonable 
measures to correct the malfunction and return the 
facility to a normal operation; and 

4. The source is in compliance at least 90% of the 
operating time over the most recent 12-month period. 

H. Nothing in this section shall be construed as giving 
an oWner the right to increase temporarily the emission of 
pollutants or to circumvent the emission standards or 
monitoring requirements otherwise provided in these 
regulations. 

I. Regardless of any other prov1s10n of this section, the 
owner of any facility subject to the provisions of these 
regulations shall, upon request of the board, reduce the 
level of operation at the facility if the board determines 

Monday, June 1, 1992 

2999 



Proposed Regulations 

that this is necessary to prevent a violation of any 
primary ambient air quality standard. Under worst case 
conditions, the board may order that the owner shut down 
the facility, if there is no other method of operation to 
avoid a violation of the primary ambient air quality 
standard. The board reserves the right to prescribe the 
method of determining if a facility will cause such a 
violation. In such cases, the facility shall not be returned 
to operation until it and the associated air pollution 
control equipment are able to operate without violation of 
any primary ambient air quality standard. 

J. Any owner of an affected facility subject to the 
provisions of this section shall maintain records of the 
occurrence and duration of any bypass, malfunction, 
shutdown or failure of the facility or its associated air 
pollution control equipment that results in excess emissions 
for more than one hour. The records shall be maintained 
in a form suitable for inspection and maintained for at 
least two years following the date of the occurrence. 

PART IV. 
EMISSION STANDARDS FOR GENERAL PROCESS 

OPERATIONS. 
(RULE 4-4) 

§ 120-04-0401. Applicability and designation of affected 
facility. 

A. Except as provided in subsections C and D of this 
section, the affected facility to which the provisions of this 
rule apply is each process operation, each process gas 
stream and each combustion installation. 

B. The provisions of this rule apply throughout the 
Commonwealth of Virginia. 

C. Exempted from the provisions of this rule are the 
following: 

1. Process operations with a process weight rate 
capacity less than 100 pounds per hour. 

2. Any combustion unit using solid fuel with a 
maximum heat input of less than 350,000 Btu per 
hour. 

3. Any combustion unit using liquid fuel with a 
maximum heat input of less than 1,000,000 Btu per 
hour. 

4. Any combustion unit equipment unit using gaseous 
fuel with a maximum heat input of less than 
l 0,000,000 Btu per hour. 

D. The provisions of this rule do not apply to affected 
facilities subject to other emission standards in this part. 

§ 120-04-0402. Definitions. 

A. For the purpose of these regulations and subsequent 

amendments or any orders issued by the board, the words 
or terms shall have the meaning given them in subsection 
c of this section. 

B. As used in this rule, all terms not defined herein 
shall have the meaning given them in Part I, unless 
otherwise required by context. 

C. Terms defined. 

"Combustion installation" means all combustion units 
within a stationary source in operation prior to October 5, 
1979. 

"Combustion unit" means any type of stationary 
equipment in which solid, liquid or gaseous fuels and 
refuse are burned, including, but not limited to, furnaces, 
ovens, and kilns. 

"Heat input" means the total gross calorific value of all 
fuels burned. 

"Manufacturing operation" means any process operation 
or combination of physically connected dissimilar process 
operations which is operated to effect physical or chemical 
changes or both in an article. 

"Materials handling equipment" means any equipment 
used as a part of a process operation or combination of 
process operations which does not effect a physical or 
chemical change in the material or in an article, such as, 
but not limited to, conveyors, elevators, feeders or 
weighers. 

"Physically connected" means any combination of 
process operations connected by materials handling 
equipment and designed for simultaneous complementary 
operation. 

"Process operation" means any method, form, action, 
operation or treatment of manufacturing or processing, 
including any storage or handling of materials or products 
before, during or after manufacturing or processing. 

"Process unit" means any step in a manufacturing or 
process operation which results in the emission of 
pollutants to the atmosphere. 

"Process weight" means total weight of all materials 
introduced into any process unit which may cause any 
emission of pollutants. Process weight includes solid fuels 
charged, but does not include liquid and gaseous fuels 
charged or combustion air for all fuels. 

"Process weight rate" means a rate established as 
follows: 

a. For continuous or long~run steady~state process 
operations, the total process weight for the entire 
period of continuous operation or for a typical 
portion thereof, divided by the number of hours of 
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such period or portion thereof. 

b. For cyclical or batch process operations, the total 
weight for a period that covers a complete 
operation or an integral number of cycles, divided 
by the hours of actual process operation during such 
a period. 

"Reasonably available control technology" means the 
lowest emission limit that a particular source is capable of 
meeting by the application of control technology that is 
reasonably available, considering technological and 
economic feasibility. 

"Rated capacity" means, the capacity as stipulated in 
the purchase contract for the condition of 100% load, or 
such other capacities as mutually agreed to by the board 
and owner using good engineering judgment. 

"Total capacity" means with reference to a combustion 
installation, the sum of the rated capacities (expressed as 
heat input) of all units of the installation which must be 
operated simultaneously under conditions or 100% use 
load. 

§ 120-04-0403. Standard for particulate matter (AQCR l-6). 

A. No owner or other person shall cause or permit to 
be discharged into the atmosphere from any process unit 
any particulate emissions in excess of the limits in Table 
4-4A. 

TABLE 4-4A 

Maximum Allowable 
Process Weight Rate Emission Rate 

Lb/Hr Tons/Hr Lb/Hr 

100 0.05 0.551 

200 0.10 0.877 

400 0.20 1.40 

600 0.30 I. 83 

800 0.40 2.22 

1000 0.50 2.58 

1500 0.75 3.38 

2000 I. 00 4.10 

2500 I. 25 4.76 

3000 I. 50 5.38 

3500 I. 75 5.96 

4000 2.00 6.52 
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5000 2.50 7.58 

6000 3.00 8.56 

7000 3.50 9.49 

8000 4.00 10.4 

9000 4.50 11.2 

10000 5.00 12.0 

12000 6.00 13.6 

16000 8.00 16.5 

18000 9.00 17.9 

20000 10.00 19.2 

30000 15.00 25.2 

40000 20.00 30.5 

50000 25.00 35.4 

60000 30.00 40.0 

70000 35.00 41.3 

80000 40.00 42.5 

90000 45.00 43.6 

100000 50.00 44.6 

120000 60.00 46.3 

140000 70.00 47.8 

160000 80.00 49 .I 

200000 !00.00 5!. 3 

1000000 500.00 69.0 

2000000 1000.00 77.6 

6000000 3000.00 92.7 

B. Except as provided in subsections C and D of this 
section, interpretation of the emissiOn standard in 
subsection A of this section shall be in accordance with 
Appendix Q. 

C. Interpolation of the data in Table 4-4A for process 
weight rates up to 60,000 lb/hr shall be accomplished by 
use of the following equation: 

E ~ 4.10 P0.67 

Monday, June 1, 1992 

3001 



Proposed Regulations 

where: 850 0.425 2.53 

E ~ emission rate in lb/hr. 900 0.450 2.62 

p ~ process weight rate in tons/hr. 950 0.475 2.72 

D. Interpolation and extrapolation of the data for 1000 0.500 2.80 
process weight rates in excess of 60,000 lb/hr shall be 
accomplished by use of the following equation: 1100 0.55 2.97 

E ~ 55.0 PO.ll - 40 1200 0.60 3.12 

where: 1300 0.65 3.26 

E ~ emission rate in lb/hr. 1400 0.70 3.40 

p ~ process weight rate in tons/hr. 1500 0.75 3.54 

§ 120·04·0404. Standard for particulate matter (AQCR 7). 1600 0.80 3.66 

A. No owner or other person shall cause or permit to 1700 0.85 3.79 
be discharged into the atmosphere from any process unit 
any particulate emissions in excess of the limits in Table 1800 0.90 3.91 
HB. 

1900 0.95 4.03 
TABLE 4-4B 

2000 1.00 4. 14 
Maximum Allowable 

Process Weight Rate Emission Rate 2100 1.05 4.24 
Lb/Hr Tons/Hr L b/Hr 

2200 1.10 4.34 
100 0.050 0.46 

2300 l. 15 4.44 
150 0.075 0.66 

2400 l. 20 4.55 
200 0.100 0.85 

2500 l. 25 4.64 
250 0.125 1.03 

2600 1.30 4.74 
300 0.150 1.20 

2700 1.35 4.84 
350 0.175 1.35 

2800 1.40 4.92 
400 0.200 1.50 

2900 1.45 5.02 
450 0.225 l. 63 

3000 l. 50 5.10 
500 0.250 l. 77 

3100 l. 55 5.18 
550 0.275 l. 85 

3200 l. 60 5.27 
600 0.300 2.01 

3300 l. 65 5.36 
650 0.325 2.12 

3400 l. 70 5.44 
700 0.350 2.24 

3500 l. 75 5.52 
750 0.375 2.34 

3600 1.80 5.61 
800 0.400 2.43 

3700 l. 85 5.69 

Virginia Register of Regulations 

3002 



3800 1.90 5.77 

3900 1.95 5.85 

4000 2.00 5.93 

4100 2.05 6.01 

4200 2.10 6.08 

4300 2. 15 6.15 

4400 2.20 6.22 

4500 2.25 6.30 

4600 2.30 6.37 

4700 2.35 6.45 

4800 2.40 6.52 

4900 2.45 6.60 

5000 2.50 6.67 

5500 2.75 7.03 

6000 3.00 7.37 

6500 3.25 7. 7l 

7000 3.50 8.05 

7500 3.75 8.39 

8000 4.00 8.71 

8500 4.25 9.03 

9000 4.50 9.36 

9500 4.75 9.67 

10000 5.00 10.00 

11000 5.50 10.63 

12000 6.00 11.28 

13000 6.50 1.1. 89 

14000 7.00 12.50 

15000 7.50 13.13 

16000 8.00 13.74 

17000 8.50 14.36 

18000 9.00 14.97 
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19000 9.50 15.58 

20000 10.00 16.19 

30000 15.00 22.22 

40000 20.00 28.30 

50000 25.00 34.30 

60000 or more 30.00 or more 40.00 

B. Interpretation of the emission standard in subsection 
A of this section shall be in accordance with .Appendix Q. 

§ 120-04-0405. Standard for sulfur dioxide. 

A. Noncombustion process operations. 

No owner or other person shall cause or permit to be 
discharged into the atmosphere from any process operation 
any sulfur dioxide emissions in excess of an inMstack 
concentration of 2000 ppm by volume. 

3003 

B. Combustion installations. 

1. No owner or other person shall cause or permit to 
be discharged into the atmosphere from any 
combustion installation any sulfur dioxide emissions in 
excess of the following limits: 

a. S 2.64K (AQCR 1 through 6) 

b. S l.06K (for liquid or gaseous fuels - AQCR 7) 

c. S l.52K (for solid fuels - AQCR 7) 

where: 

S ~ allowable emission of sulfur dioxide 

expressed in lbs/hr. 

K ~ actual heat input at total capacity expressed in 
Btu x 10' per hour. 

2. Where there is more than one unit in a combustion 
installation and where the installation can be shown, 
to the satisfaction of the board, to be in compliance 
when the installation is operating at total capacity, the 
installation will be deemed to still be in compliance 
when the installation is operated at reduced load or 
one or more units are shut down for maintenance or 
repair, provided that the same type of fuel with the 
same sulfur content, or an equivalent, is continued in 
use. 

3. For installations in AQCR 7 at which different fossil 
fuels are burned simultaneously, whether in the same 
or different units, the allowable emissions shall be 
determined by proration using the following formula: 
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X(l.06) ± Y(l.52) 

PS • K X + y 

where: 

PS .. prorated allowable emissions of sulfur dioxide 
expressed in lb/hr. 

X .. percentage of actual heat input at total 
capacity derived from liquid or gaseous fuel. 

Y .. percentage of actual heat input at total 
capacity derived from solid fuels. 

K .. actual heat input at total capacity expressed in 
Btu x 10' per hour. 

§ 120-04-0406. Standard for hydrogen sulfide. 

No owner or other person shall cause or permit to be 
discharged into the atmosphere from any process gas 
stream any hydrogen sulfide emissions in excess of a 
concentration greater than 15 grains per 100 cubic feet of 
gas without burning or removing H2S in excess of this 
concentration, provided that S02 emissions in the burning 
operation meet the requirements of § 120-04-0405 A. 

§ 120-04-0407. Standard for volatile organic compounds. 

A. No owner or other person shall cause or permit to 
be discharged from any affected facility any volatile 
organic compound emissions in excess of that resultant 
from using reasonably available control technology. 

B. The provisions of this section apply to all facilities 
that (i) are within a stationary source in the Northern 
Virginia ~ +1- aft<!- or Richmond ~ 57 
Na~~a!!ainment Areas tsee A~~endio< 1ft Emissions Control 
Area (see Appendix P) and (ii) have a theoretical potential 
to emit Slim !elal of 50 tons per year or greater in the 
Northern Virg1nia Emissions Control Area or 100 tons per 
year or greater in the Richmond Emissions Control Area . 
Theoretical potential to emit shall be based on emissions 
at design capacity or maximum production and maximum 
operating hours (8,760 hours/year) before add-on controls, 
unless the facility is subject to state and federally 
enforceable permit conditions which limit production rates 
or hours of operation. Emissions from all facilities, 
including facilities exempt from any other emission 
standard for volatile organic compounds in Part IV, shall 
be added together to determine theoretical potential to 
emit. 

C. For facilities subject to the provisions of this section, 
the owners shall within three months of the effective date 
of this emission standard (i) notify the board of their 
eligibility applicability status, (ii) commit to making a 
determination as to what constitutes reasonably available 
control technology for the facilities and (iii) provide a 
schedule acceptable to the board for making this 

determination and for achieving compliance with the 
emission standard as expeditiously as possible but not 
later than May 31, 1995 . 

D. Any emission limits or other requirements necessary 
to define and enforce reasonably available control 
technology for applicable source types under this section 
shall be made state enforceable by a permit issued under 
Part V111 of these regulations. 

§ 120-o4-o408. Standard for nitrogen oxides. 

A. No owner or other person shall cause or permit to 
be discharged from any affected facility any nitrogen 
oxides emissions in excess of that resultant from using 
reasonably available control technology. 

B. Unless the owner demonstrates otherwise to the 
satisfaction of the board, reasonably avm1able control 
technology as defined in Appendix T for the applicable 
source types is required to comply with the provisions of 
subsection A of this section. 

C. The provisions of this section apply to all facilities 
that (i) are within a stationary source in the Northern 
Virginia or Richmond Emissions Control Area (see 
Appendix P) and (ii) have a theoretical potential to emit 
of 50 tons per year or greater in the Northern Virginia 
Emissions Control Area or 100 tons per year or greater in 
the Richmond Emissions Control Area. Theoretical 
potential to emit shall be based on emissions at design' 
capacity or maximum production and maximum operating 
hours (8,760 hoursjyear) before add-on controls, unless the 
facility is subject to state and federally enforceable permit 
conditions which lim1t production rates or hours of 
operation. Emissions from all facilities, including facilities 
exempt from any other emission standard for nitrogen 
oxides in Part 1V, shall be added together to determine 
theoretical potential to emit. 

D. For facilities subject to the provisions of subsection 
A of this section, the owners shall Within three months of 
the effective date of the emission standard (i) notify the 
board of their applicability status, (ii) commit to making a 
determination as to what constitutes reasonably available 
control technology for the facilities and (iii) provide a 
schedule acceptable to the board for making this 
determination and achieving compliance with the emission 
standard as expeditiously as possible but no later than 
May 31, 1995. 

E. For facilities to which the provisions of subsection B 
of this section are applicable, the owners shall within 
three months of the effective date of the emission 
standard (i) notify the board of their applicability status, 
(1i) comm1t to accepting the emission standard as 
reasonably available control technology for the applicable 
facilities or submit a demonstration as provided in 
subsection B of this section and (iii) proVIde a schedule 
acceptable to the board for achieving compliance with the 
emission standard as expeditiously as possible but no later 
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than May 31, 1995. 

F. Any emission limits or other requirements necessary 
to define and enforce reasonably available control 
technology for applicable source types under this section 
shall be made state enforceable by a permit issued under 
Part V//1 of these regulations. 

§ 129 91 9198. § 120-04-0409. Standard for visible emissions. 

The provisions of Rule 4-1 (Emission standards for 
visible emissions and fugitive dust/emissions) apply. 

§ 129 91 9499. § 120-04-0410. Standard for fugitive 
dust/ emissions 

The provisions of Rule 4-1 (Emission standards for 
visible emissions and fugitive dust/emissions) apply. 

§ 129 94 9419. § 120-04-0411. Standard for odor. 

The provisions of Rule 4-2 (Emission standards for odor) 
apply. 

§ 129 91 9411. § 120-04-0412. Standard for noncriteria 
pollutants. 

The provisions of Rule 4-3 (Emission standards for 
noncriteria pollutants) apply. 

t 129 91 9112. § 120-04-0413. Compliance. 

The provisions of § 120-04-02 (Compliance) apply. 

§ 129 919113. § 120-04-0414. Test methods and procedures. 

The provisions of § 120-04-03 (Emission testing) apply. 

§ 129 91 9!11. § J2o-04-0415. Monitoring. 

The provisions of § 120-04-04 (Monitoring) apply. 

§ 129 919'.1§. § 120-04-0416. Notification, records and 
reporting. 

The provisions of § 120-04-05 (Notification, records and 
reporting) apply. 

§ 129 91 9!16. § 120-04-0417. Registration. 

The provisions of § 120-02-31 (Registration) apply. 

§ 129 94 9417. § 120-04-0418. Facility and control 
equipment maintenance or malfunction. 

The provisions of § 120-02-34 (Facility and control 
equipment maintenance or malfunction) apply. 

§ 129 919118. § 120-04-0419. Permits. 

A permit may be required prior to beginning any of the 
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activities specified below and the provtswns of Part V 
(New and Modified Sources) and Part VIII (Permits for 
New and Modified Sources) may apply. Owners 
contemplating such action should contact the appropriate 
regional office for guidance. 

A. Construction of a facility. 

B. Reconstruction (replacement of more than half) of a 
facility. 

C. Modification (any physical change to equipment) of a 
facility. 

D. Relocation of a facility. 

E. Reactivation (restart-up) of a facility. 

APPENDIX P. 
VOLATILE ORGANIC COMPOUND AND NITROGEN 

OXIDES EMISSIONS CONTROL AREAS. 

Volatile OrgaRie CampaaRa EmissiaRs 8>fttrel Afefts are 
geagrapbieally defiaaEI as l'allew&. 

tri-t'- QHal i t:y Conti al Reg-i-em + Ntme 

1'rir Qua li t y Con tt o l Reg-t-en -2 Ntm-e 

1ti-r Quality Co a tt a l R-egi-en -a Nerte 

fri-r Qual it y Co a t t e l Re-g-i-6-n: 4 S t a ff 01 el Eotttrt-y 

tttr (?uality Conttbl Reg+em 5 Richm011d e+-ty
Chcstctficld €8-ttnt-y
Hcm ico 6<mnty 

1ti-r Quality Coattol Reg+en -6 Chesapeake €+t-y 
Hampton €-i-1:-y 
NehpOi L News €-i-t-y 
~:len folk 6-i-ty 
Pot tsntottth €+t-y 
Suffollt Gi-ty 
v it g i n ia Be1teh 6-i--ty 

*i-r ~ttali ty 6emttol Reg-ttm 7 Alexat,dl ia €+ty 
Fah fax ert,-

~ €tttH-eh '*"' 
Manassas 6-±-ty 
Manassas Pftrlt Bi-t-}' 
At l i ugton 6ottrtt-y 
Fah fax 6<mnty 
Loudoun~ 

Pr+ttee Hill iam 
6<mnty 

Emissions Control Areas are geographically defined below 
by locality for the pollutants indicated. 

A. Volatile Organic Compounds. 

1. Northern Virginia Emissions Control Area. 

Arlington County 
Fairfax County 

Alexandria City 
Fairfax City 
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Loudoun County 
Prince William County 
Stafford County 

Falls Church City 
Manassas City 
Manassas Park City 

2. Richmond Emissions Control Area. 

Charles City County 
Chesterfield County 
Hanover County 
Henrico County 

Colonial Heights City 
Hopewell City 
Richmond City 

3. Hampton Roads Emissions Control Area. 

Chesapeake City 
Hampton City 
Newport News City 
Norfolk City 

B. Nitrogen Oxides. 

Portsmouth City 
Suffolk City 
Virginia Beach City 

1. Northern Virginia Emissions Control Area. 

Alexandria City 
Fairfax City 

Arlington County 
Fairfax County 
Loudoun County 
Prince William County 
Stafford County 

Falls Church City 
Manassas City 
Manassas Park City 

2. Richmond Emissions Control Area. 

Charles City County 
Chesterfield County 
Hanover County 
Henrico County 

Colonial Heights 
Hopewell City 
Richmond City 

City 

3. Hampton Roads Emissions Control Area. 

Chesapeake City 
Hampton City 
Newport News City 
Norfolk City 

Portsmouth City 
Suffolk City 
Virginia Beach City 

APPENDIX S. 

I. General. 

AIR QUALITY PROGRAM POLICIES AND 
PROCEDURES. 

A. In order for the Commonwealth to fulfill its 
obligations under the federal Clean Air Act, some 
provisions of these regulations are required to be approved 
by the U.S. Environmental Protection Agency as part of 
the State Implementation Plan, and when approved, those 
provisions become federally enforceable. 

B. In cases where these regulations specify that 
procedures or methods shall be approved by, acceptable to 
or determined by the board or other similar phrasing or 
specifically provide for decisions to be made by the board 
or department, it may also be necessary to have such 
actions (approvals, determinations, exemptions, exclusions, 
or decisions) approved by the U.S. Environmental 
Protection Agency as part of the State Implementation 
Plan in order to make them federally enforceable. In 
accordance with U.S. Environmental Protection Agency 

regulations and policy, it has 
necessary for the procedures 
appendix to be approved 
Implementation Plan. 

been determined that it is 
listed in Section I! of this 

as part of the State 

C. Failure to include in this appendix any procedure 
mentioned in the regulations shall not invalidate the 
applicability of the procedure. 

D. Copies of materials listed in this appendix may be 
examined by the public at the headquarters office of the 
Department of Air Pollution Control, Eighth Floor, Ninth 
Street Office Building, 200-202 North Ninth Street, 
Richmond, Virginia, between 8:30 a.m. and 4:30 p.m. of 
each business day. 

II. Specific documents. 

A. Procedures for Testing Facilities Subject to Emission 
Standards for Volatile Organic Compounds, AQP-1, July I, 
1991. 

B. Procedures for Determining Compliance with Volatile 
Organic Compound Emission Standards Covering Surface 
Coating Operations, AQP-2, July 1, 1991. 

c. Procedures for the Measurement of 
Efficiency for Determining Compliance with 
Organic Compound Emission Standards Covering 
Coating Operations, AQP-3, July !, 1991. 

Capture 
Volatile 
Surface 

D. Procedures for Maintaining Records for Surface 
Coating Operations and Graphic Arts Printing Processes, 
AQP-4, July I, 1991. 

E. Procedures for Preparing and Submitting Emission 
Statements for Stationary Sources, AQP-8, January 1, 
1993. 

APPENDIX T. 
REASONABLY AVAILABLE CONTROL TECHNOLOGY 

GUIDELINES FOR STATIONARY SOURCES OF 
NITROGEN OXIDES. 

I. General. 

A. Unless otherwise approved by the board, this 
appendix defines reasonably available control technology 
for the purposes of compliance with § 120-04-0408 A for 
the source types specified herein. 

B. Any emission limits or other requirements necessary 
to define reasonably avaz1able control technology for 
applicable source types under this appendix shall be made 
state enforceable by a permit issued under Part VIII of 
these regulations. 

II. Definitions. 

A. For the purpose of these regulations and subsequent 
amendments of any orders issued by the board, the words 
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or terms shall have the meaning given them in subsection 
C of this section. 

B. As used in this appendix, all terms nat defined 
herein shall have the meaning given them in Part I, 
unless otherwise required by context. 

C. Terms defined. 

"Capacity factor" means the ratio of the average load 
on a machine or equipment for the period of time 
considered to the capacity rating of the machine or 
equipment. 

Combustion modification" means any change to the 
configuration of the burners or the firing method or 
mechanism of any combustion equipment for the purpose 
of reducing the emissions of nitrogen oxides. This term 
includes, but is not limited to, rebuming, burners out of 
service, flue gas recirculation, fuel substitution, and the 
addition of over fire air and low nitrogen oxides burner 
systems. 

"Combustion unit" means any furnace, with fuel 
burning equipment appurtenances thereto, used in the 
process of burning fuel for the primary purpose of 
producing heat to be utilized by direct heat transfer. This 
includes, but is not limited to, the following facilities: 
drying ovens, burnout ovens, annealing furnaces, melting 
furnaces, holding furnaces, and space heaters. 

"Fossil fuel" means natural gas, petroleum, coal and 
any form of solid, liquid or gaseous fuel derived from 
such materials for the purpose of creating useful heat. 

"Fuel burning equipment" means any furnace, with fuel 
burning equipment appurtenances thereto, used in the 
process of burning fuel for the primary purpose of 
producing heat to be utilized by indirect heat transfer or 
producing power. This includes facilities that are designed 
as bozlers to produce steam or heated water and are 
designed to burn either fossil fuel or refuse derived fuel. It 
does not include such facilities if designed primarily to 
bum raw refuse. 

"Fuel burning equipment installation" means all fuel 
burning equipment units within a stationary source in 
operation prior to January 1, 1993. 

"Gas turbine" means a rotary internal combustion 
engine fueled by liquid or gaseous fuel. 

"Heat input" means the total gross calorific value of all 
fuels burned. 

"Incinerator" means any device, apparatus, equipment, 
or structure using combustion or pyrolysis for destroying, 
or reducing the volume of any maten"al or substance. 

"Internal combustion engine" means a reciprocating 
engine which is fueled by liquid or gaseous fuel. 
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"Process heater" means any fuel burning equipment 
which is used to produce heat for use in a manufactun"ng 
process. This term includes boilers which use a heat 
transfer medium other than water, but does not include 
drying ovens, steam generating units, or other drying 
apparatus. 

"Rated capacity" means the capacity as stipulated in 
the purchase contract for the condition of 100% load, or 
such other capacities as mutually agreed to by the board 
and owner using good engineering judgment. 

"Refuse derived fuel (RDF)" means fuel produced from 
solid or liquid waste (includes materials customarily 
referred to as refuse and other discarded materials) which 
has been segregated and classified, with the useable 
portions being put through a size reduction and 
classzfication process which results in a relatively 
homogeneous mixture. 

"Steam generating unit" means any furnace, boiler or 
other device used for combusting fuel for the purpose of 
producing steam. 

"Total capacity" means, with reference to a fuel 
burning equipment installation, the sum of the rated 
capacities (expressed as heat input) of all units of the 
installation which must be operated simultaneously under 
conditions of 100% use load. 

111. Definition of reasonably available control technology. 

A. For the source types listed below, reasonably 
available control technology is defined as the emiSsion 
limits specified below based upon the application of 
combustion modification; however, owners may elect to 
use any alternative control technology, provided such 
alternative zS capable of achieving the prescribed emission 
limits. 

1. Steam generating units and process heaters. 

TABLE T-1 
Maximum Allowable Emission Rates for Nitrogen 

Oxides Emissions from Steam Generating Units 
and Process Heaters (pounds per million BTU heat 

input) 

Fuel Type Firing Method 

Face* and 
Tangential Cyclone Stokers 

Coal - wet bottom 1.0 .55 N/A 

Coal - dry bottom .38 N/A 0.4 

Oil or Gas or both .25 .43 N/A 

Gas only .20 N/A N/A 

* Includes wall, opposed and vertical firing methods. 
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2. Gas turbines. The maximum allowable emrsswn 
rate for nitrogen oxides from gas turbines is as 
follows: 

TABLE T-2 
Maximum Allowable Emission Rates for Nitrogen 

Oxides Emissions from Gas Turbines (parts per 
million by dry volume corrected to 15% oxygen} 

Fuel Type 

Gas 

Oil 

Turbine Type 

Simple 
Cycle 

42 

65/77* 

Combined 
Cycle 

42 

65/77' 

• Limit shall be 65 ppm for fuel bound nitrogen (FBN) 
lesser than 0.015% and 77 ppm for FBN greater than or 
equal to .015% 

B. Any demonstration of compliance with the limits in 
subsection A of this section must be on a daily basis. 

C. For the source types and sizes listed below, a 
demonstration of reasonably available control technology 
is not required as provided in § 120-04-0408 B. 

1. Any steam generating unit, process heater or gas 
turbine with a rated capacity of less than 100,000,000 
BTUs per hour. 

2. Any steam generating unit, process heater or gas 
turbine with an annual capacity factor of less than 
5.0%, except that three months following any calendar 
year during which the capacity factor is 5.0% or 
greater, the facility shall be subject to § 120.04.0408 A 
or B, as applicable, and the owner shall comply with 
§ 120.04.0408 D or E, as applicable, except the 
compliance date shall be two years after approval of 
the schedule by the board. 

3. Any combustion unit with a rated capaczty of less 
than 50,000,000 BTUs per hour. 

4. Any stationary internal combustion engine with a 
rated capacity of less than 450 hp of output power. 

6. Any incinerator or thermal or catalytic oxzdizer 
used exclusively as air pollution control equipment. 

IV. Emission allocation system. 

A. This section applies only to steam generating units 
and gas turbines within fuel burning equipment 
installations not exempted from the requirements of § 
120.04-0408 B by Section III C of this appendix. 

B. The maximum allowable nitrogen oxides emissions, 
expressed as pounds per hour, for a fuel burning 

equipment installation shall be the product of the total 
capacity and the applicable emission limit specified in 
Section III A 1. 

C. The allowable nitrogen oxides emissions for a fuel 
burning equipment installation when operating at less 
than total capacity, shall be the product of the percent 
load and emission allocation. The percent load shall be 
the quotient of the actual load and the rated capacity. 
The emission allocation shall be determined using 
procedures set forth in subsection D of this section. 

D. The emission allocation for each of the fuel burning 
equipment units of the fuel burning equipment installation 
shall be its designated portion of the maximum allowable 
nitrogen oxides emissions from the fuel burning equipment 
installation when operating at total capacity. The portions 
shall be proposed by the owner initially and determined in 
a manner mutally acceptable to the board and the owner. 
Once accepted by the board, the portions may not be 
changed without the consent of the board. 
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COMMONWEAlTH OF VIR;Coi\!'H& cr i',EGULAIIOilS 
DEPARTMENT OF AIR POLLUTION CONTROL 

92HA113 AIIIO' 32 
DOCUMENT CERTIFICATION FORM 

(see other side for Instructions) 

I certify under penalty of law that this document and all 
attachments were prepared under my direction or supervision In 
a_ccordance with a system designed to assure that qualified personnel 
properly gather and evaluate the Information submitted. Based on my 
Inquiry of the person or persons who manage the system, or those 
persons directly_ responsible for gathering and evaluating the 
Information, the Information submitted Is, to the best of my 
knowledge and belief, true, accurate, and complete. I am aware that 
there are significant penalties for submitting false Information, 
Including the possibility of fine and Imprisonment for knowing 
violations. 

SIGNATURE: DATE: __ _ 

NAME: 

TITLE: 

COMPANY: 

PHONE: 

1 

COMMONWEALTH OF VJRGOOEAJU,R CF RECUlAfiONS 
DEPARTMENT OF AIR POLlUTION. CONTROl 

~Z flAY J 3 tli'ifO: 32 
DOCUMEf..IT CERTIFICATION FORM 

INSTRUCTIONS FOR USE 

Various provisions of the Regulations for the Control and Abatement of Air 
Pollution require that certain documents submitted to the Board or the Department 
be signed bY a responsible official with certification that the Information contained 

- In the statement Is accurate to the best knowledge of the Individual certifying the 
statement. Documents covered by this requirement include, but are not limited to, 
permit applications, registrations, emission statements, emission testing and 

· monitoring reports, or compliance certifications. The certification should Include 
the full name, title, signature, date of signature, and telephone number or the 
responsible official. A responsible official Is defined as follows: 

1. For a corporation, association or cooperative, a responsible official Is 
either (I) the president, secretary, treasurer, or a vice-president of the corporation 
In charge of a principal business function, or any other person who performs 
similar policy or decision-making functions for the corporation, or (11) a duly 
authorized representative of such cooperation If the representative Is responsible 

· for the overall operation of one or more manufacturing, production, or operating 
facilities applying for or subject to a permit and either {I) the facilities employ more 
than 250 persons or have gross annual sales or expenditures exceeding $25 million 
(Jn second quarter 1980 dollars), or (II) the authority to sign documents has been 
assigned or delegated to such representative In accordance with corporate 
procedures. 

2. For a partnership or sole proprietorship, a responsible official Ia a 
general partner or the proprietor, respectively. 

3. For a municipality, state, federal, or other public agency, a responsible 
official is either a principal executive officer or ranking elected official. A principal 
executive officer of a federal agency Includes the chief executive officer having 
responsibility for the overall opera~Jons of a principal geographic unit ol the agency. 
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******** 
Title Qf Regulation: VR 120-01. Regulations for the 
Control and Abatement of Air Pollution - Emission 
Standards lor Petroleum Liquid Storage and Transfer 
Operations. 

Statutory Authority: § 10.1-1308 of the Code of Virginia. 

Public Hearing Date: July 22, 1992 - 10 a.m. 
(See Calendar of Events section 
for additional information) 

Summary· 

The regulation amendments concern provisions 
covering emission standards for volatile organic 
compounds from petroleum liquid storage and transfer 
operations and are summarized below: 

1. Require owners of gasoline dispensing facilities in 
moderate or worse nonattainment areas (Richmond 
and Northern Virginia Emissions Control Areas) with 
an average monthly throughput of more than 10,000 
gallons to install and operate a control system for 
recovery of gasoline vapors emitted during the fueling 
of motor vehicles. The localities included in the 
Northern Virginia and Richmond Emissions Control 
Areas are the same as those in the Northern Virginia 
and Richmond Nonattainment Areas. 

2. Require owners of gasoline dispensing facilities 
which begin actual construction after January 1, 1993, 
to install and operate vapor recovery systems upon 
start-up, unless proven exempt from the Stage Il 
vapor recovery system requirements. Require owners 
of facilities which begin actual construction after 
November 15, 1990, and before January 1, 1993, to 
install and operate vapor recovery systems by May 
15, 1993. Require owners of facilities which begin 
actual construction on or before November 15, 1990, 
and dispense an average monthly throughput of 
100,000 gallons or more of gasoline to install and 
operate vapor recovery systems by November 15, 
1993. Facilities which begin construction on or before 
November 15, 1990, and dispense an average monthly 
throughput of less than 100,000 gallons, but more 
than 10,000 gallons, must install and operate vapor 
recovery systems by November 15, 1994. 

3. Allow an exemption for gasoline dispensing 
facilities with an average monthly throughput of less 
than 50,000 gallons that are owned by an independent 
small business gasoline marketer. 

4. Allow an exemption for gasoline dispensing devices 
which are used exclusively to refuel marine vehicles, 
aircraft, farm equipment and emergency vehicles. 

5. Provide authority for requiring Stage Il vapor 
recovery system operator training, equipment 

approval, testing, inspection, maintenance and all 
associated recordkeeping and reporting. Detailed 
procedures for these requirements are in an air 
quality program policies and procedures document. 

VR 120-01. Regulations for the Control and Abatement of 
Air Pollution - Emission Standards for Petroleum Liquid 
Storage and Transfer Operations. 

PART IV. 
EMISSION STANDARDS FOR PETROLEUM LIQUID 

STORAGE AND TRANSFER OPERATIONS. 
(RULE 4-37) 

§ 120-04-3701. Applicability and designation of affected 
facility. 

A. Except as provided in subsection C of this section, 
the affected facility to which the provisions of this rule 
apply is each operation involving the storage or transfer of 
petroleum liquids or both. 

B. The provisions of this rule apply to sources of 
volatile organic compounds in volatile organic compound 
emissions control areas designated in Appendix P. The 
provisions of this rule shall apply in localities outside the 
volatile organic compound emissiOns control areas 
according to the following schedule of effective dates: 

1. On January 1, 1993, for facilities subject to the 
· emission standards in § 120-04-3703 A, B, and C and 

associated tank trucks that load at these facilities. 

2. On January 1, 1996, for facilities subject to the 
emission standard in § 120-04-3703 D and associated 
account trucks that load or unload at these facilities. 

3. On January 1, 1999, for facilities subject to the 
emission standard in § 120-04-3703 E. 

C. The provisions of this rule do not apply to affected 
facilities using petroleum liquids with a vapor pressure 
less than 1.5 pounds per square inch absolute under actual 
storage conditions or, in the case of loading or processing, 
under actual loading or processing conditions. (Kerosene 
and fuel oil used for household heating have vapor 
pressures of less than 1.5 pounds per square inch absolute 
under actual storage conditions; therefore, kerosene and 
fuel oil are not subject to the provisions of this rule when 
used or stored at ambient temperatures). 

D. The burden of proof of eligibility for exemption from 
this rule is on the owner. Owners seeking such an 
exemption shall maintain adequate records of average 
monthly throughput and furnish these records to the 
board upon request. 

§ 121J.04-3702. Definitions. 

A. For the purpose of these regulations and subsequent 
amendments or any orders issued by the board, the word 
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or terms shall have the meaning given them in subsection 
C of this section. 

B. As used in this rule, all terms not defined herein 
shall have the meaning given them in Part I, unless 
otherwise required by context. 

C. Terms defined. 

"Average monthly throughput" means the average 
monthly amount of gasoline pumped at a gasoline 
dispensing facz1ity during the two most recent consecutive 
calendar years. 

"Begin actual construction" means initiation of 
permanent physical on~site construction of a new gasoline 
dispensing facility. This includes, but is not limited to, 
installation of building supports and foundations, laying of 
underground pipework, and construction of permanent 
storage structures. 

"Bulk gasoline plant" means a secondary distribution 
point for delivering gasoline to local farms, businesses, 
service stations and other distribution points, where the 
total gasoline throughput is 20,000 gallons or less per 
working day, based on the daily average for the most 
recent 12-month period. 

"Bulk gasoline terminal" means a primary distribution 
point for delivering gasoline to bulk plants, service stations 
and other distribution points, where the total gasoline 
'throughput is greater than 20,000 gallons per working day, 
based on the daily average for the most recent 12-month 
period. 

"Certified Stage II vapor recovery system" means any 
system certified by California Air Resources Board as 
having a vapor recovery or removal efficiency of at least 
95%, and approved under the provisions of AQP-9, 
Procedures for Implementation of Regulations Covering 
Stage II Vapor Recovery Systems for Gasoline Dispensing 
Facilities (see Appendix S). 

"Condensate" means a hydrocarbon liquid separated 
from natural gas which condenses due to changes in the 
temperature or pressure or both and remains liquid at 
standard conditions. 

"Crude oil" means a naturally occurring mixture which 
consists of any combination of hydrocarbons, sulfur, 
nitrogen or oxygen derivatives of hydrocarbons and which 
is a liquid at standard conditions. 

"Custody transfer" means the transfer of produced 
crude oil or condensate, after processing or treating or 
both in the producing operations, from storage tanks or 
automatic transfer facilities to pipelines or any other 
forms of transportation. 

"Defective equipment" means any absence, 
disconnection, or malfunctioning of a Stage II vapor 
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recovery system component required by this rule 
including, but not limited to, the following: 

a. A vapor return line that is crimped, flattened, 
blocked, or that has any hole or slit that allows 
vapors to leak out. 

b. A nozzle bellows that has any hole large enough 
to allow a 1/4-inch diameter cylindrical rod to pass 
through it or any slit one inch or more in length. 

c. A nozzle faceplate or cone that is torn or 
missing over 25% of its surface. 

d. A nozzle with no automatic overfill control 
mechanism, or an inoperable overfill control 
mechanism. 

e. An inoperable or malfunctioning vapor processing 
unit, vacuum generating device, pressure or vacuum 
relief valve, vapor check valve or any other 
equipment normally used to dispense gasoline or is 
required by this rule. 

"External floating roof" means a storage vessel cover in 
an open top consisting of a double deck or pontoon single 
deck which rests upon and is supported by the liquid 
being contained and is equipped with a closure seal or 
seals to close the space between the roof edge and tank 
shell. 

"Gasoline" means any petroleum distillate having a Reid 
vapor pressure of four pounds per square inch or greater. 

"Gasoline dispensing facility" means any site where 
gasoline is dispensed to motor vehicle tanks from 
stationary storage tanks. 

"Independent small business gasoline marketer" means a 
person who owns one or more gasoline dispensing 
facilities who is engaged in the marketing of gasoline, 
unless such owner: 

a. Is a refiner; controls, or is controlled by, or is 
under common control with, a refiner; or is 
otherwise directly or indirectly affiliated with a 
refiner (unless the sole affiliation is by means of a 
supply contract or an agreement or contract to use 
a trademark, tradename, service mark, or other 
identifying symbol or name owned by such refiner 
or such person); or 

b. Receives less than 50% of their annual income 
from refining or marketing of gasoline. 

For the purposes of this definition, "control" of a 
corporation means ownership of more than 50% of its 
stock and "control" of a partnership, joint venture or 
other nonstock entity means ownership of more than a 
50% interest in such partnership, joint venture or other 
nonstock entity. 
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"Internal floating roof" means a cover or roof in a 
fixed roof tank which rests upon or is floated upon the 
liquid being contained and is equipped with a closure seal 
or seals to close the space between the roof edge and 
tank shell. 

"Liquid-mounted" means a primary seal mounted so the 
bottom of the seal covers the liquid surface between the 
tank shell and the floating roof. 

"Major system modification" means the replacement, 
repair or upgrade of 75% of a facility's Stage II vapor 
recovery system equipment. 

"Owner" means, for the purposes of subsections E and 
F of § 120-D4-3703 and § 120-D4-3704, any person who 
owns or operates a gasoline storage and dispensing 
system. 

"Petroleum liquids" means crude oil, condensate, and 
any finished or intermediate products manufactured or 
extracted in a petroleum refinery. 

"Petroleum . refinery" means any facility engaged in 
producing gasoline, kerosene, distillate fuel oils, residual 
fuel oils, lubricants or other products through distillation of 
petroleum or through redistillation, cracking, 
rearrangement or reforming of unfinished petroleum 
derivatives. 

"Refiner" means any person or entity that owns or 
operates a facility engaged in the production of gasoline, 
kerosene, distillate fuel oils, residual fuel oils, lubricants or 
simzlar products through distillation of petroleum or 
through redistzllation, cracking, or reforming of unfinished 
petroleum derivatives and whose total refinery capacity 
(including the refinery capacity of any person or entity 
who controls, is controlled by or is under common control 
with, such refiner) is greater than 65,000 barrels per day. 

"Stage II vapor recovery system" means any equipment 
designed and used to collect, recover, or destroy gasoline 
vapors displaced during the transfer of gasoline into a 
motor vehicle fuel tank. 

"Submerged fill pipe" means any fill pipe the discharge 
opening of which is entirely submerged when the liquid 
level is six inches above the bottom of the tank; or, when 
applied to a tank which is loaded from the side, any fill 
pipe the discharge opening of which is entirely submerged 
when at the minimum operating level. 

"Vapor-mounted" means a primary seal mounted so 
there is an annular vapor space underneath the seal. The 
annular vapor space is bounded by the bottom of the 
primary seal, the tank shell, the liquid surface, and the 
floating roof. 

"Vapor tight" means capable of holding a pressure of 
18 inH20 and a vacuum of 6 inH20 without sustaining a 
pressure change of more than 3 inH20 in 5 minutes. 

"Waxy, heavy pour crude oil" means a crude oil with a 
pour point of 50'F or higher as determined by the 
American Society for Testing and Materials Standard 
D97-66, "Test for Pour Point of Petroleum Oils" (see 
Appendix M). 

§ 120-04-3703. Standard for volatile organic compounds. 

A. Petroleum liquid storage - fixed roof tanks. 

1. No owner or other person shall use or permit the 
use of any fixed roof tank of more than 40,000 gallons 
capacity for storage of petroleum liquids, unless such 
tank is equipped with a control method which will 
remove, destroy or prevent the discharge into the 
atmosphere of at least 90% by weight of volatile 
organic compound emissions. 

2. Achievement of the emission standard in subdivision 
A I of this section by use of methods in § 120-04-3704 
A will be acceptable to the board. 

3. The provisions of subsection A of this section shall 
not be applicable to fixed roof tanks having capacities 
less than 400,000 gallons for crude oil or condensate 
stored, processed or treated at a drilling and 
production facility prior to custody transfer. 

4. The owner of a fixed roof tank subject to the 
provisions of subdivision A 1 of this section shall: 

a. When the fixed roof tank is equipped with an 
internal floating roof, perform a visual inspection 
annually of the floating cover through roof hatches, 
to ascertain compliance with the specifications in 
subdivisions A 4 a (1) and (2). 

(1) The cover should be uniformly floating on or 
above the liquid and there should be no visible 
defects in the surface of the cover or liquid 
accumulated on the cover. 

(2) The seal must be intact and uniformly in place 
around the circumference of the cover between the 
cover and tank wall. 

b. Perform a complete inspection of the cover and 
seal and record the condition of the cover and seal 
when the tank is emptied for nonoperational reasons 
such as maintenance, an emergency, or other 
similar purposes. 

c. Maintain records of the throughput quantities and 
types of petroleum liquids stored, the average 
monthly storage temperature and true vapor 
pressure of the liquid as stored, and the results of 
the inspections performed under the provisions of 
subdivisions A 4 a and b of this section. 

B. Petroleum liquid storage - floating roof tanks. 
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1. No owner or other person shall use or permit the 
use of any floating roof tank of more than 40,000 
gallons capacity for storage of petroleum liquids, 
unless such tank is equipped with a control method 
which will remove, destroy or prevent the discharge 
into the atmosphere of at least 90% by weight of 
volatile organic compound emissions. 

2. Achievement of the emission standard in subdivision 
B 1 of this section by use of methods in § 120-04-3704 
B will be acceptable to the board. 

3. The provisions of subsection B of this section shall 
not be applicable to the following: 

a. Floating roof tanks having capacities less than 
400,000 gallons for crude oil or condensate stored, 
processed or treated at a drilling and production 
facility prior to custody transfer. 

b. Floating roof tanks storing waxy, heavy pour 
crude oil. 

4. The owner of a floating roof tank subject to the 
provisions of subdivision B 1 of this section shall: 

a. Perform routine inspections annually which shall 
include a visual inspection of the secondary seal 
gap. 

b. When the floating roof is equipped with a 
vapor-mounted primary seal, measure the secondary 
seal gap annually in accordance with subdivisions B 
4 b (1) and (2) of this section. 

(1) Physically measuring the length and width of all 
gaps around the entire circumference of the 
secondary seal in each place where a I /8-inch. 
uniform diameter probe passes freely (without 
forcing or binding against the seal) between the seal 
and tank wall; and 

(2) Summing the area of the individual gaps. 

c. Maintain records of the types of petroleum liquids 
stored, the maximum true vapor pressure of the 
liquid as stored, and the results of the inspections 
performed under the provisions of subdivisions B 4 
a and b of this section. 

C. Gasoline bulk loading - bulk terminals. 

1. No owner or other person shall cause or permit the 
discharge into the atmosphere from a bulk gasoline 
terminal (including any appurtenant equipment 
necessary to load the tank truck compartments) any 
volatile organic compound in excess of .67 pounds per 
1,000 gallons of gasoline loaded. 

2. Achievement of the emission standard in subdivision 
c 1 of this section by use of methods in § 120-04-3704 
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C will be acceptable to the board. 

D. Gasoline bulk loading - bulk plants. 

l. No owner or other person shall use or permit the 
use of any bulk gasoline plant (including any 
appurtenant equipment necessary to load or unload 
tank trucks and account trucks) unless such plant is 
equipped with a vapor control system that will 
remove, destroy or prevent the discharge into the 
atmosphere of at least 77% by weight of volatile 
organic compound emissions. 

2. Achievement of the emission standard in subdivision 
D 1 of this section by use of methods in § 120-04-3704 
D will be acceptable to the board. 

3. The provisions of subsection D of this section shall 
not be applicable to facilities whose lela! average 
gasaliae dazly throughput of gasoline is less than 4,000 
gallons per working day when based on a 30-day 
rolling average. Average daily throughput means the 
average daily amount of gasoline pumped at a 
gasoline dispensing facz1ity during the most recent 
30-day period. Average daily throughput shall be 
calculated for the two most recent consecutive 
calendar years. If during this two-year period or any 
period thereafter, the average daily throughput 
exceeds 4, 000 gallons per working day, the facility is 
no longer exempt from the provisions of subdivision 
D 1 of this section. 

E. Transfer of gasoline · gasoline dispensing facilities · 
stage I vapor control systems . 

1. No owner or other person shall transfer or permit 
the transfer of gasoline from any tank truck into any 
stationary storage tank unless such tank is equipped 
with a vapor control system that will remove, destroy 
or prevent the discharge into the atmosphere of at 
least 90% by weight of volatile organic compound 
emissions. 

2. Achievement of the emission standard in subdivision 
E 1 of this section by use of methods in § 120-04-3704 
E will be acceptable to the board. 

3. The provisions of subsection E of this section shall 
not apply to the following: 

a. Transfers made to storage tanks that are either 
less than 250 gallons in capacity or located at 
facilities whose !<>tal average gaseliae monthly 
throughput of gasoline is less than 10,000 gallons J'€i' -· b. Transfers made to storage tanks equipped with 
floating roofs or their equivalent. 

F. Transfer of gasoline - gasoline dispensing facilities -
Stage II vapor recovery systems. 
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1. No owner or other person shall transfer or permit 
the transfer of gasoline into the fuel tank of any 
motor vehicle at any affected gasoline dispensing 
facility unless the transfer is made using a certified 
Stage II vapor recovery system that is designed, 
operated, and maintained such that the vapor 
recovery system removes, destroys or prevents the 
discharge into the atmosphere of at least 95% by 
weight of volatile organic compound emissions. 

2. Achievement of the emzsston standard in 
· subdivision F I of this section by use of methods in § 

I20-04-3704 F will be acceptable to the board. 

3. The provisions of subsection F of this section shall 
apply to affected faczlities in the Northern Virginia 
and Richmond Volatile Organic Compound Emissions 
Control Areas designated in Appendix P. The affected 
gasoline facilities shall be in compliance with the 
emissions standard in subdivision F 1 of thiS section 
according to the following schedule: 

a. Facilities which begin actual construction on or 
after January 1, 1993, must comply upon start-up 
unless the facility can prove it is exempt under the 
provisions of subdivision F 4 of this section. 

b. Facilities which begin actual construction after 
November 15, i990, and before January i, i993, 
must comply by May i5, 1993. 

c. Facilities which begin actual construction on or 
before November i5, 1990, and dispense an average 
monthly throughput of iOO,OOO gallons or more of 
gasoline must comply by November i5, i993. 

d. All other affected facilities which begin actual 
construction on or before November 15, 1990, must 
comply by November i5, i994. 

4. The provisions of subsection F of this section shall 
not apply to the following facilities: 

a. Gasoline dispensing facilities with an average 
monthly throughput of iO,OOO gallons or less. 

b. Gasoline dispensing facilities owned by 
independent small business gasoline marketers with 
an average monthly throughput of less than 50,000 
gallons. 

c. Gasoline dispensing devices that are used 
exclusively for refueling man'ne vehicles, aircraft, 
farm equipment, and emergency vehicles. 

5. Any gasoline dispensing facility subject to the 
provisions of subsection F of this section shall also 
comply with the provisions of subsection E of this 
section (Stage I vapor controls). 

6. in accordance with the provisions of AQP-9, 

Procedures for implementation of Regulations 
Covering Stage II Vapor Recovery Systems for 
Gasoline Dispensing Facilities (see Appendix S), 
owners of affected gaso!z'ne dispensing facziities shall: 

a. Peiform tests, before the equipment is made 
available for use by the public, on the entire Stage 
II vapor recovery system to ensure the proper 
functioning of nozzle automatic shut-off mechanisms 
and flow prohibitz'ng mechanisms where applicable, 
and peiform a pressure decay/leak test, a vapor 
space tie test, and a liquid blockage test. 

b. No later than iS days after system testing is 
completed, submit to the board documentation 
showing that the entire Stage Ii vapor recovery 
system has passed the tests outlined in subdivision 
F 6 a of this section. 

c. Ensure that the Stage 11 vapor recovery system 
is vapor tight by peiforming a pressure decay/leak 
test and a liquid blockage test at least every five 
years, upon major system replacement or 
modification, or if requested by the board after 
evidence of a system malfunction which 
compromises the efficiency of the system. 

d. Notify the board at least two days prior to Stage 
II vapor recovery system testing as required by 
subdivisions F 6 a and F 6 c of this section. 

e. Conspicuously post operating instructions for thli 
vapor recovery system in the gasoline dispensing 
area which includes the following: 

(i) A clear description of how to correctly dispense 
gasoline with the vapor recovery nozzles. 

( 2) A warning that repeated attempts to continue 
dispensing gasoline, after the system has indicated 
that the vehicle fuel tank is full (by automatically 
shutting off) may result in spillage or recirculation 
of gasoline. 

(3) A telephone number to report problems 
experienced with the vapor recovery system to the 
board. 

f. Conspicuously post "Out Of Order" signs on any 
nozzle associated with any aboveground part of the 
vapor recovery system which is defective until the 
system has been repaired. 

g. Provide adequate training and written 
instructions to assure proper operation of the vapor 
recovery system. 

h. Perform routine maintenance inspections of the 
Stage II vapor recovery system on a daily and 
monthly basis and record the inspection results. 
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i. Maintain records on site, in a form and manner 
acceptable to the board, of the type and duration 
of any failures of the system, maintenance, repair 
and testing of the system, inspections, and 
enforcement actions. Records shall be retained for a 
period of at least two years, unless specified 
otherwise, and shall be made immediately available 
for inspection by the board upon request. 

F G . Tank trucks/account trucks and vapor collection 
systems. 

1. No owner or other person shall use or permit the 
use of any tank truck or account truck that is loaded 
or unloaded at facilities subject to the provisions of 
subsection C, D or E of this section unless such truck 
is designed, maintained and certified to be vapor tight. 
In addition, there shall be no avoidable visible liquid 
leaks. Invariably there will be a few drops of liquid 
from disconnection of dry breaks in liquid lines even 
when well maintained; these drops are allowed. 

2. Vapor-laden tank trucks or account trucks 
exclusively serving facilities subject to subsection D or 
E of this section may be refilled only at facilities in 
compliance with subsection C of this section. 

3. Tank truck and account truck hatches shall be 
closed at all times during loading and unloading 
operations (periods during which there is liquid flow 
into or out of the truck) at facilities subject to the 
provisions of subsection C, D or E of this section. 

4. During loading or unloading operations at facilities 
subject to the provisions of subsection C, D or E of 
this section, there shall be no volatile organic 
compound concentrations greater than or equal to 
100% of the lower explosive limit (LEL, measured as 
propane) at 2.5 centimeters around the perimeter of a 
potential leak source as detected by a combustible gas 
detector. In addition, there shall be no avoidable 
visible liquid leaks. Invariably there will be a few 
liquid drops from the disconnection of well-maintained 
bottom loading dry breaks and the raising of 
well-maintained top loading vapor heads; these few 
drops are allowed. The vapor collection system 
includes all piping, seals, hoses, connection, 
pressure-vacuum venis and other possible leak sources 
between the truck and the vapor disposal unit and 
between the storage tanks and vapor recovery unit. 

5. The vapor collection and vapor disposal equipment 
must be designed and operated to prevent gauge 
pressure in the tank truck from exceeding 18 inH20 
and prevent vacuum from exceeding 6 inH20. 

6. Testing to determine compliance with subdivision F 
-1- G 1 of this section shall be conducted and reporied 
and data shall be reduced as set forth in procedures 
approved by the board using test methods specified 
therein. All tests shall be conducted by, or under the 
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direction of, a person qualified by training or 
experience in the field of air pollution testing, or tank 
truck maintenance and testing and approved by the 
board. 

7. Monitoring to confirm the continuing existence of 
leak tight conditions specified in subdivision F 4 G 4 
of this section shall be conducted as set forth in 
procedures approved by the board using test methods 
specified therein. 

8. Owners of tank trucks and account trucks subject to 
the provisions of subdivision F l- G 1 of this section 
shall certify, each year that the trucks are vapor tight 
in accordance with test procedures specified in 
subdivision F S G 6 of this section. Trucks that are 
not vapor tight must be repaired within 15 days of the 
test and be tested and certified as vapor tight. 

9. Each truck subject to the provisions of subdivision 
F -1- G 1 of this section shall have information 
displayed on the tank indicating the expiration date of 
the certification and such other information as may be 
needed by the board to determine the validity of the 
certification. The means of display and location of the 
above information shall be in a manner acceptable to 
the board. 

10. An owner of a vapor collection/control system 
shall repair and retest the system within 15 days of 
the testing, if it exceeds the limit specified in 
subdivision F 4 G 4 of this section. 

11. The owner of a tank/account truck or vapor 
collection/control system or both subject to the 
provisions of this section shall maintain records of all 
certification testing repairs. The records must identify 
the tank/account truck, vapor collection system, or 
vapor control system; the date of the test or repair; 
and, if applicable, the type of repair and the date of 
retest. The records must be maintained in a legible, 
readily available condition for at least two years after 
the date testing or repair was completed. 

12. The records of certification tests required by 
subdivision F H G 11 of this section shall, as a 
minimum, contain the following: 

a. The tank/account truck tank identification 
number. 

b. The initial test pressure and the time of the 
reading. 

c. The final test pressure and the time of the 
reading. 

d. The initial test vacuum and the time of the 
reading. 

e. The final test vacuum and the time of the 
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reading. 

f. Name and the title of the person conducting the 
test. 

13. Copies of all records and reports required by this 
section shall immediately be made available to the 
board, upon verbal or written request, at any 
reasonable time. 

14. The board may, at any time, monitor a 
• tank/account truck, vapor collection system, or vapor 

control system, by the method referenced in 
subdivision F S G 6 or !' '1- G 7 of this section to 
confirm continuing compliance with subdivision F + G 
1 or !' 4 G 4 of this section. 

15. If, after over one year of monitoring (i.e., at least 
two complete annual checks), the owner of a truck 
subject to the provisions of subdivision !' @- G 6 of this 
section feels that modification of the requirements are 
in order, he may request in writing to the board that 
a revision be made. The request should include data 
that have been developed to justify any modifications 
in the monitoring schedule. On the other hand; if the 
board finds an excessive number of leaks during an 
inspection, or if the owner finds an excessive number 
of leaks during scheduled monitoring, consideration 
shall be given to increasing the frequency of 
inspection. 

§ 120·04-3704. Control technology guidelines. 

A. Petroleum liquid storage · fixed roof tanks. 

1. The tank should be a pressure tank maintaining 
working pressure sufficient at all times to prevent 
vapor loss to the atmosphere, or be designed and 
equipped with one of the following vapor control 
systems: 

a. An internal floating roof resting on the surface of 
the liquid contents and equipped with a closure seal, 
or seals, to close the space between the roof edge 
and tank shell. All tank gauging and sampling 
devices should be vapor tight except when gauging 
or sampling is taking place. 

b. Any system of equal or greater control efficiency 
to the system in subdivision A 1 a of this section, 
provided such system is approved by the board. 

2. There should be no visible holes, tears or other 
openings in the seal or any seal fabric. 

3. All openings, except stub drains, should be equipped 
with a cover, seal or lid. The cover, seal or lid should 
be in a closed position at all times except when the 
device is in actual use. Automatic bleeder vents should 
be closed at all times except when the roof is floated 
off or landed on the roof leg supports. Rim vents, if 

provided, should be set to open when the roof is bein!, 
floated off the roof leg supports or at the 
manufacturer's recommended setting. 

4. The exterior above ground surfaces (exposed to 
sunlight) should be painted white, light pastels, or light 
metallic and such exterior paint should be periodically 
maintained in good condition. Repainting may be 
performed during normal maintenance periods. 

B. Petroleum liquid storage - floating roof tanks . 

1. The tank should be designed and equipped with one 
of the following vapor control systems: 

a. An external floating roof resting on the surface of 
the liquid contents and equipped with a seal closure 
device (meeting the specifications set forth in 
subdivisions B 2 and 3 of this section) to close the 
space between the roof edge and tank shell. All 
tank gauging and sampling devices should be vapor 
tight except when gauging or sampling is taking 
place. 

b. Any system of equal or greater control efficiency 
to the system in subdivision B 1 a of this section, 
provided such system is approved by the board. 

2. Unless the tank is a welded tank fitted with a 
metallic-type shoe seal which has a secondary seal 

. from the top to the shoe seal to the tank wall ( 
shoe-mounted secondary), the tank should be fittec 
with a continuous secondary seal extending from the 
floating roof to the tank wall (a rim-mounted 
secondary) if: 

a. The tank is a welded tank, the true vapor 
pressure of the contained liquid is 4.0 psi or 
greater, and the primary seal is one of the 
following: 

(1) A metallic-type shoe seal. 

(2) A liquid-mounted foam seal. 

(3) A liquid-mounted liquid·!illed type seal. 

( 4) Any other seal closure device 
demonstrated equivalent to the 
specified in subdivisions B 2 a (1) 
this section. 

which can be 
primary seals 
through (3) of 

b. The tank is a riveted tank, the true vapor 
pressure of the contained liquid is 1.5 psi, or 
greater, and the seal closure device is as described 
in subdivision B 2 a of this section. 

c. The tank is a welded or riveted tank, the true 
vapor pressure of the contained liquid is 1.5 psi, or 
greater, and the primary seal is vapor mounted. 
When such primary seal closure device can br 
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demonstrated equivalent to the primary seals 
described in subdivision B 2 a of this section, the 
provisions of that subdivision apply. 

3. The seal closure devices should meet the following 
requirements: 

a. There should be no visible holes, tears or other 
openings in the seal or any seal fabric. 

b. The seal should be intact and uniformly in place 
around the circumference of the floating roof 
between the floating roof and the tank wall. 

c. The areas where !be gap between the secondary 
seal, installed pursuant to subdivision B 2 c of this 
section, and the tank wall exceeds 1/8 inch in width 
shall be calculated in square inches. The sum of all 
such areas shall not exceed 1.0 square inch per foot 
of tank diameter. 

4. All openings, except for automatic bleeder vents, 
rim space vents and leg sleeves, should provide a 
projection below the liquid surface. All openings, 
except stub drains, should be equipped with a cover, 
seal or lid. The cover, seal or lid should be in a 
closed position at all times except when the device is 
in actual use. Automatic bleeder vents should be 
closed at all times except when the roof is floated off 
or landed on the roof leg supports. Rim vents, if 
provided, should be set to open when the roof is being 
floated off the roof leg supports or at the 
manufacturer's recommended setting. Any emergency 
roof drain should be provided with a slotted 
membrane fabric cover or equivalent cover that 
covers at least 90% of the area of the opening. 

5. The exterior above ground surfaces (exposed to 
sunlight) should be painted white, light pastels, or light 
metallic and such exterior paint should be periodically 
maintained in good condition. Repainting may be 
performed during normal maintenance periods. 

C. Gasoline bulk loading - bulk terminals. 

The control system should consist of the following: 

I. A vapor collection and disposal system with the 
vapor disposal portion consisting of one of the 
following: 

a. Compression . refrigeration - adsorption system. 

b. Refrigeration system. 

c. Oxidation system. 

d. Any system of equal or greater control efficiency 
to the systems in subdivisions C l a through c of 
this section, provided such system is approved by 
the board. 
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2. A vapor collection and disposal system with the 
vapor collection portion meeting the following criteria: 

a. Loading should be accomplished in such manner 
that all displaced vapor and air will be vented only 
to the vapor disposal system. Measures should be 
taken to prevent liquid drainage from the loading 
device when it is not in use or to accomplish 
substantially complete drainage before the loading 
device is disconnected. 

b. The pressure relief valves on storage containers 
and tank trucks should be set to release at no less 
than 0. 7 psi or the highest possible pressure (in 
accordance with the following National Fire 
Prevention Association Standards: NFPA 385, 
Standard for Tank Vehicles for Flammable and 
Combustible Liquids; NFPA 30, Flammable and 
Combustible Liquids Code; NFPA 30A, Automotive 
and Marine Service Station Code (see Appendix M)). 

c. Pressure in the vapor collection lines should not 
exceed tank truck pressure relief valve settings. 

d. All loading and vapor lines should be equipped 
witb fittings which make vapor tight connections and 
which close when disconnected. 

D. Gasoline bulk loading - bulk plants. 

I. The control system should consist of one of the 
following: 

a. Submerged filling of account trucks and storage 
tanks (either top-submerged or bottom-fill) plus a 
vapor balance (displacement) system to control 
volatile organic compounds displaced by gasoline 
delivery to the storage tank and account truck. 

b. Top loading vapor recovery method of filling 
account trucks and storage tanks plus a vapor 
balance (displacement) system to control volatile 
organic compounds displaced by gasoline delivery to 
the storage tank and account truck. 

c. Any system of equal or greater control efficiency 
to the system in subdivision D 1 a or b of this 
section, provided such system is approved by the 
board. 

2. The control system in subdivisions D 1 a and b of 
this section should meet the following equipment 
specifications and operating procedures: 

a. For top-submerged and bottom-fill. The fill pipe 
should extend to within six inches of the bottom of 
the storage tank and account truck during 
top-submerged filling operations. Any bottom fill is 
acceptable if the inlet is flush with the tank bottom. 

b. For !be balance system: 
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(I) There should be no leaks in the account trucks' 
and tank trucks' pressure vacuum relief valves and 
hatch covers, nor tank trucks, account trucks, 
storage tanks or associated vapor return lines during 
loading or unloading operations. 

(2) The pressure relief valves on storage tanks, 
account trucks and tank trucks should be set to 
release at no less than 0. 7 psi or the highest 
possible pressure (in accordance with the following 
National Fire Prevention Association Standards: 
NFPA 385, Standard for Tank Vehicles for 
Flammable and Combustible Liquids; NFPA 30, 
Flammable and Combustible Liquids Code; NFPA 
30A, Automotive and Marine Service Station Code 
(see Appendix M)). 

(3) Pressure in the vapor collection lines should not 
exceed account truck or tank truck pressure relief 
valve settings. 

( 4) All loading and vapor lines should be equipped 
with fittings which make vapor tight connections and 
which close when disconnected. 

E. Transfer of gasoline - gasoline dispensing facilities -
stage I vapor control systems . 

The control system should consist of the following: 

I. A submerged fill pipe. 

2. A vapor control system with the vapor recovery 
portion consisting of one of the following: 

a. A vapor tight return line from the storage 
container to the tank truck which shall be 
connected before gasoline is transferred into the 
container. 

b. Any adsorption system or condensation system. 

c. Any system of equal or greater control efficiency 
to the systems in subdivision E 2 a or b of this 
section, provided such system is approved by the 
board. 

3. A vapor control system with the vapor balance 
portion meeting the following criteria: 

a. There should be no leaks in the tank trucks' 
pressure vacuum relief valves and hatch covers, nor 
truck tanks, storage tanks and associated vapor 
return lines during loading or unloading operations. 

b. The pressure relief valves on storage containers 
and tank trucks should be set to release at no less 
than 0.7 psi or the highest possible pressure (in 
accordance with the following National Fire 
Prevention Association Standards: NFPA 385, 
Standard for Tank Vehicles for Flammable and 

Combustible Liquids; NFPA 30, Flammable and 
Combustible Liquids Code; NFPA 30A, Automotive 
and Marine Service Station Code (see Appendix M)). 

c. Pressure in the vapor collection lines should not 
exceed tank truck pressure relief valve settings. 

d. All loading and vapor lines should be equipped 
with fittings which make vapor tight connections and 
which close when disconnected. 

F. Transfer of gasoline - gasoline dispensing facilities -
Stage II vapor recovery systems. 

1. Stage II vapor recovery systems shall be limited to 
those certified systems approved under the provisions 
of AQP-9, Procedures for Implementation of 
Regulations Covering Stage II Vapor Recovery 
Systems for Gasoline Dispensing Facilities (see 
Appendix S), which utilize coaxial hoses and vapor 
check valves in the nozzle (i.e., no remote check 
valves). 

2. Stage II vapor recovery systems installed prior to 
January 1, 1993, must meet the specifications of a 
system certified by the California Air Resources 
Board. Owners of Stage II vapor recovery systems 
Utl1izing remote check valves and dual vapor recovery 
hoses shall replace these components with check 
valves in the nozzle and with coaxial hoses by 
January 1, 1995. 

§ 120-04-3705. Standard for visible emissions. 

The provisions of Rule 4-1 (Emission Standards for 
Visible Emissions and Fugitive Dust/Emissions) apply. 

§ 120-04-3706. Standard for fugitive dust/emissions. 

The provisions of Rule 4-1 (Emission Standards for 
Visible Emissions and Fugitive Dust/Emissions) apply. 

§ 120-04-3707. Standard for odor. 

The provisions of Rule 4-2 (Emission Standards for 
Odor) apply. 

§ 120-04-3708. Standard for noncriteria pollutants. 

The provisions of Rule 4-3 (Emission Standards for 
Noncriteria Pollutants) apply. 

§ 120-04-3709. Compliance. 

The provisions of § 120·04-02 (Compliance) apply. 

§ 120-04-3710. Test methods and procedures. 

The provisions of § 120-04-03 (Emission testing) apply. 

§ 120-04-3711. Monitoring. 
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The provisions of § 120-04-04 (Monitoring) apply. 

§ 120-04-3712. Notification, records and reporting. 

The provisions of § 120-04-05 (Notification, records and 
reporting) apply. 

§ 120-04-3713. Registration. 

The provisions of § 120-02-31 (Registration) apply. 

§ 120-04-3714. Facility and control equipment maintenance 
or malfunction. 

The provisions of § 120-02-34 (Facility and control 
equipment maintenance or malfunction) apply. 

§ 120-04-3715. Permits. 

A permit may be required prior to beginning any of the 
activities specified below and the provisions of Part V 
(New and Modified Sources) and Part Vlll (Permits for 
New and Modified Sources) may apply. Owners 
contemplating such action should contact the appropriate 
regional office for guidance. 

A. Construction of a facility. 

B. Reconstruction (replacement of more than half) of a 
facility. 

C. Modification (any physical change to equipment) of a 
facility. 

D. Relocation of a facility. 

E. Reactivation (restart-up) of a facility. 

APPENDIX P. 
VOLATILE ORGANIC COMPOUND EMISSIONS 

CONTROL AREAS. 

¥elalile Gfganie Campeaa<l Emissiaas Caft!fal Areas are 
geagrapllieal!y - as ~ 
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Emissions Control Areas are geographically defined below by 
locality tor the pollutants indica ted. 

A. Volatile Organic Compounds 

I. Northeru Virgiuia Emissious Control Area 

Arlington County 
Fairfax County 
Loudoun County 
Prince William County 
Stafford Couuty 

Alexandria City 
Fairfax City 
Falls Church City 
Manassas City 
Manassas Park City 

2. Richmond Emissions Control Area 

Charles City County Colonial Heights City 
Chesterfield Couuty Hopewell City 
Hanover Couuty Richmond City 
Henrico County 

B. Nitrogen Oxides 

1. Northern Virginia Emissions Control Area 

Arlington County 
Fairfax County 
Loudoun County 
Prince Willism County 
Stafford County 

Alexandria City 
Fairfax City 
Falls Church City 
Manassas City 
Manassas Park City 

2. Richmond Emissions Control Area 

Charles City County Colonial Heights City 
Chesterfield County Hopewell City 
Hanover County Richmond City 
Henrico County 

3. Hampton Roads Emissions Control Area 

Chesapeake City Portsmouth City 
Hampton City Suffolk City 
Newport News City Virginia Beach City 
Norfolk City 

APPENDIX S. 
AIR QUALITY PROGRAM POLICIES AND 

PROCEDURES. 

I. General. 

A. In order for the Commonwealth to fulfill its 
obligations under the federal Clean Air Act, some 
provisions of these regulations are required to be approved 
by the U.S. Environmental Protection Agency as part of 
the State Implementation Plan and when approved those 
provisions become federally enforceable. 

B. In cases where these regulations specify that 
procedures or methods shall be approved by, acceptable to 
or determined by the board or other similar phrasing or 
specifically provide for decisions to be made by the board 
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or department, it may also be necessary to have such 
actions (approvals, determinations, exemptions, exclusions, 
or decisions) approved by the U.S. Environmental 
Protection Agency as part of the State Implementation 
Plan in order to make them federally enforceable. In 
accordance with U.S. Environmental Protection Agency 
regulations and policy, it has been determined that it is 
necessary for the procedures listed in Section II of this 
appendix to be approved as part of the State 
Implementation Plan. 

C. Failure to include in this appendix any procedure 
m.entioned in the regulations shall not invalidate the 
applicability of the procedure. 

D. Copies of materials listed in this appendix may be 
examined by the public at the headquarters office of the 
Department of Air Pollution Control, Eighth Floor, Ninth 
Street Office Building, 200-202 North Ninth Street, 
Richmond, Virginia between 8:30 a.m. and 4:30 p.m. of 
each business day. 

II. Specific documents. 

A. Procedures for Testing Facilities Subject to Emission 
Standards for Volatile Organic Compounds, AQP-1, July I, 
1991. 

B. Procedures for Determining Compliance with 
Organic Compound Emission Standards Covering 
Coating Operations, AQP-2, July I, 1991. 

C. Procedures for the Measurement of 
Efficiency for Determining Compliance with 
Organic Compound Emission Standards Covering 
Coating Operations, AQP-3, July 1, 1991. 

Volatile 
Surface 

Capture 
Volatile 
Surface 

D. Procedures for Maintaining Records for Surface 
Coating Operations and Graphic Arts Printing Processes, 
AQP-4, July 1, 1991. 

E. (Reserved) 

F. Procedures for Implementation of Regulations 
Covering Stage II Vapor Recovery Systems For Gasoline 
Dispensing Facilities, AQP-9, January I, 1993. 
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COHHOMALTH OF VIRGINIA 
DEPARTMEHT OF AIR POLLUTION CONTROL 

Proposed Regulations 

STAiiE II VAPOR RECOVERY SYSTEM REGISlRATION Aim EQUIPHEHT APPROVAl fORM 

PLEASE TYPE OR PRINT CLEARLY 
REGISTRAR OF f{[GULATIONS 

FACILITY OWNER: ~2 HAY 13 AFIIO: 33 
Name: Phone: ( ___ ) 

Business Mailing Ad.dres•: 

City, State: ZIP: 

FACILITY OPERATOR/LESSEE: 

Name: Phone: C ___ l 

Business Hailing- Address: 

City I State: ZIP: 

FACILITY INFORMATION: 

Name: Phone: C ___ l 

Street Address: 

City, State: ZIP: 

TYPE OF VAPOR COLLECTION AND CONTROL SYSTEM (check one only): 
D Vapor Balance D Vacuum Assist O Other: 

VAPOR COLLECTION AND CONTROL EQUIPMENT INFORMATION: only equipment which has already 
been approved and certified by the California Air Resources Board (CARB) ,, acceptable. 

Bquipment No. Manufacturer's Hodel CARB Number (i.e.' 
of Name No. Executive Order #) 

NOZZLES . 

ROSES 

DISPENSERS 

ANTICIPATED DATES OF INSTALLATION: 

Underground Piping: ___ ! ___ , ___ Aboveground Equipment: ____ ! _____ / ____ .. •• yy """ • • YY 

STATEMENT OF NOTIFICATION !Sign and return the white copy): 
I certifY that I have provided the above information, and to 
is true and complete. 

the best of my knowledoe it 

Signature of legally responsible person Date 

Heme: Title: 

Buaineaa Address: Phone: { ___ l 

City, State: ZIP: 

STATEMENT OF COMPLIANCE !Sign and return the yellow copy when installation of equipment 
bas been co~pleted): I certify that the equipment listed in item #5 above has been 
installed and is operating in compliance with R'llh 4-37 of VR 120-01. 

Siqnature of legally responsible person '" above) Date 
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Title Qf Regulation: VR 120-0l. Regulations lor the 
Control and Abatement ol Air Pollution - New and 
Modified Stationary Sources. 

Statutory Authority: § 10.!-1308 ol the Code of Virginia. 

Public Hearing Date: July 8, 1992 - 10 a.m. 
(See Calendar of Events section 
for additional information) 

Summary 

The major provisions of the proposal are summarized 
below: 

1. The 1990 Clean Air Act Amendments mandate 
certain changes to Virginia's nonattainment permit 
requirements covered in § 120-08.03. The major 
changes related to the requirements of the Clean Air 
Act appear in the definitions and in subsections F, M 
and N. The definitions of "major stationary source," 
"net emissions increase," "nonattainment pollutant" 
and sigmficant" have been amended to meet ·various 
requirements of Title I of the Clean Air Act. 
Subsection F, regarding standards, and subsection M, 
regarding offsets, have been amended to meet the 
requirements of §§ 173(a) and 182 of the Clean Air 
Act. Subsection N, regarding de minimis increases and 
modification alternatives, htzs been added to meet the 
requirements of § 182(c[6) through (8). Where 
appropriate, nitrogen oxides has been added to the 
language in this section regarding the relevant 
nonattainment pollutants. 

2. Through these proposed amendments, the board is 
expanding the opportunity for public participation 
with regard to permitting. Current public participation 
requirements have been combined with new 
requirements in a separate public participation section 
in §§ 120,08.01, 120.08.02 and 120-08.03, In §§ 
120.08.02 and 120-08-03, the proposal requires the 
applicant to provide public notice and an 
informational briefing in addition to the public 
hearing and public comment period now provided by 
the board. In § 120.08.01, the proposal requires the 
applicant to provide public notice only, in addition to 
the current public participation provisions. 

3. The definition of "building, structure, or facilzty" in 
§ 120.08.03 has expanded to include installation, The 
defimtion of "installation" has been deleted. This 
change removes the dual definition from this section 
making the definition of "building, structure, facility 
or installation" identical to that in § 120.08.02. 

4. The proposal amends the provision concerning who 
signs applications for permzts in §§ 12(;,08.01, 
120.08.02 and 120,08.03 to conform to similar 
provisions in the regulations of other state 

environmental agencies. 

5. The proposal adds a provision to §§ 120.08,01, 
120,08,02 and 120-08-03 concerning the statutory 
requirement for all applicants to provide notification 
from the locality that the location and operation of 
the facility are consistnt with certain local ordinances. 

6. The proposal adds subsections on reactivation and 
shutdown, transfer of permzts, and revocation and 
enforcement of permits to §§ 120.08.01, 120.08.02 and 
120.08.03. 

7. The proposal amends Appendix R to provide an 
increase in some general exemption levels and in 
some specific exemption levels. The proposal also 
amends section IX, regarding exemption levels for 
sources emitting toxic pollutants, by allowing sources 
applying for modification permits to be exempt from 
the permit requirements on the basis of the increased 
emissions alone. 

VR 120,01. Regulations for the Control and Abatement of 
Air Pollution - New and Modified Stationary Source 
Permits. 

PART VIII. 
PERMITS FOR NEW AND MODIFIED SOURCES. 

§ 120-08-0 I. Permits - new and modified stationary sources. 

A. Applicability. 

I. Except as provided in subsection A 3 of this 
section, the provisions of this section apply to the 
construction, reconstruction, relocation or modification 
of any stationary source. 

2, The provisions of this Plile section apply throughout 
the Commonwealth of Virginia. 

3. The provisions of this section do not apply 16 t1>e 
reaetioa!iaR al aey eftlissiaHs ll!lit aH<I to any facility 
exempted by Appendix R. Exemption from the 
requirement to obtain a permit under this section 
shall not relieve any owner of the responszbility to 
comply wzth any other applicable provisions of these 
regulations or any other applicable regulations, laws, 
ordinances and orders of the governmental entities 
having jurisdiction. Any facility which is exempt from 
the provisions of this section based on the criteria in 
Appendix R but which exceeds the applicability 
thresholds for any emmzssion standard in Part IV zf it 
were an existing source or any standard of 
performance in Part V shall be subject to the more 
restrictive of the provisions of either the emission 
standard in Part IV or the standard of performance 
in Part V. 

4. Where a source is constructed or modified in 
increments which individually are not subject to 
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approval under this section and which are not part of 
a program of construction or modification in planned 
incremental phases approved by the board, all such 
increments shall be added together for determining 
the applicability of this section. 

+. 5. Unless specified otherwise, the provtswns of this 
section are applicable to various sources as follows: 

a. Provisions referring to "sources," "new and/or 
modified sources" or "stationary sources" are 
applicable to the construction1 reconstructi or 
modification of all stationary sources (including 
major stationary sources and major modifications) 
and the emissions therefrom to the extent that such 
sources and their emissions are not subject to the 
provisions of § 120-08-02 or § 120-08-03. 

b. Provisions referring to "major stationary sources" 
are applicable to the construction, reconstruction or 
modification of all major stationary sources. 

c. In cases where the provisions of § 120-08-02 or § 
120-08-03 conflict with those of this section, the 
provisions of § 120-08-02 or § 120-08-03 shall prevail. 

B. Definitions. 

I. For the purpose of these regulations and subsequent 
amendments or any orders issued by the board, the 
words or terms shall have the meaning given them in 
subsection B 3 of this section. 

2. As used in this section, all terms not defined herein 
shall have the meaning given them in Part I, unless 
otherwise required by context. 

3. Terms defined. 

"Allowable emissions" means the emission rate of a 
stationary source calculated by using the maximum rated 
capacity of the source (unless the source is subject to 
state or federally enforceable limits which restrict the 
operating rate and/or hours of operation) and the most 
stringent of the following: 

(1) Applicable emission standards. 

(2) The emission limitation specified as a state and 
federally enforceable permit condition, including those 
with a future compliance date. 

(3) Any other applicable emission limitation, including 
those with a future compliance date. 

"Begin actual construction" means initiation of 
permanent physical on-site construction of an emtsswns 
unit. This includes, but is not limited to, installation of 
building supports and foundations, laying of underground 
pipework, and construction of permanent storage 
structures. With respect to a change in method of 
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operation, this term refers to those on-site activities other 
than preparatory activities which mark the initiation of the 
change. With respect to the initial location of a portable 
facility, this term refers to the delivery of any portion of 
the portable facility to the site. 

"Commence," as applied 
reconstruction or modification of 
that the owner has all necessary 
or permits and has either: 

to the construction, 
an emissions unit, means 
preconstruction approvals 

(I) Begun, or caused to begin, a continuous program 
of actual on-site construction, reconstruction or 
modification of the unit, to be completed within a 
reasonable time; or 

(2) Entered into binding agreements or contractual 
obligations, which cannot be eaaeelled canceled or 
modified without substantial loss to the owner, to 
undertake a program of actual construction, 
reconstruction or modification of the unit, to be 
completed within a reasonable time. 

"Construction" means fabrication, erection or installation 
of an emissions unit. 

"Emissions units" means any part of a stationary source 
which emits or would have the potential to emit any air 
pollutant. 

"Federally enforceable" means all limitations and 
conditions which are enforceable by the Administrator, 
including those requirements developed pursuant to 40 
CFR Parts 60 and 61, requirements within the State 
Implementation Plan, and any permit requirements 
established pursuant to 40 CFR 52.21 or Part Vlll , 
including operating permits issued under an EPA
approved program that is incorporated into the State 
Implementation Plan and expressly requires adherence to 
any pennit issued under such program. 

"Fixed capital cost" means the capital needed to 
provide all the depreciable components. 

"Major modification" means any modification defined as 
such in § 120-08-02 or § 120-08-03, as may apply. 

"Major stationary source" means any stationary source 
which emits, or has the potential to emit, 100 tons or 
more per year of any air pollutant. 

"Modification" means any physical change in, change in 
the method of operation of, or addition to, an emissions 
unit which increases the ametlflt uncontrolled emission 
rate of any air pollutant emitted into the atmosphere by 
the unit or which results in the emission of any air 
pollutant into the atmosphere not previously emitted, 
except that the following shall not, by themselves (unless 
previously limited by permit conditions), be considered 
modifications under this definition: 
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(l) Maintenance, repair and replacement which the 
board determines to be routine for a source type and 
which does not fall within the definition of 
reconstuction . 

(2) An increase in the production rate of a unit, if 
that increase does not exceed the operating design 
capacity of that unit. 

(3) An increase in the hours of operation. 

( 4) Use of an alternative fuel or raw material if, prior 
to the date any provision of these regulations becomes 
applicable to the source type, the emissions unit was 
designed to accommodate that alternative use. A unit 
shall be considered to be designed to accommodate an 
alternative fuel or raw material if provisions for that 
use were included in the final construction 
specifications. 

f§t Yse nt an a!teFaa!ive fltel .,. FRW maleFial by 
Fei>SOO nt an 6!'<leF Hft<leF Seetians ;!W and W nt 11>e 
Federal Eaergy ~ !1-ftft EnviFOBH!enlal 
Cean!iHatiaa Ael nt M'74 f6f any SHpePSeEiiag 
legislation), er by Fei>SOO nt a anil!ffil gas eHFiaii!HeBI 
plan iB e#ecl p11rsuant iB ll>e Fe<leFal P6weP Aft 

f£7 Yse nt an allerna!i•;e fltel by Fei>SOO nt an 6!'<leF 
"" rule Hft<leF See!ffift +* nt 11>e FeaeFal 8<=aft Ail' 
Aft 

fit (5) The addition or use of any system or device 
whose primary function is the reduction of air 
pollutants, except when an emission control system is 
removed or is replaced by a system which the board 
considers to be less efficient. 

f£7 'fl>e e1>ange iB awaersllip nt an eiHissians HRi-1= 

"Modified source" means any stationary source (or 
portion thereof), the modification of which commenced on 
or after March 17, 1972. 

"Necessary preconstruction approvals or permits" means 
those permits or approvals required under federal air 
quality control laws and regulations, and those air quality 
control law and regulations which are part of the State 
Implementation Plan. 

"New source" means any stationary source (or portion 
thereof), the construction or relocation of which 
commenced on or after March 17, 1972; and any 
stationary source (or portion thereof), the reconstruction of 
which commenced on or after December 10, 1976. 

"Potential to emit" means the maximum capacity of a 
stationary source to emit a pollutant under its physical and 
operational design. Any physical or operational limitation 
on the capacity of the source to emit a pollutant, including 
air pollution control equipment, and restrictions on hours 
of operation or on the type or amount of material 

combusted, stored, or processed, shall be treated as part 
of its design only if the limitation or its effect on 
emissions is state or federally enforceable. Secondary 
emissions do not coun_t in determining the potential to 
emit of a stationary source. 

"Public comment period" means a time during which 
the public shall have the opportunity to comment on the 
new or modified source permit application information 
(exclusive of confidential information), the preliminary 
review and analysis of the effect of the source upon the 
ambient air quality, and the preliminary decision of the 
board regarding the permit application. 

"Reactivation" means beginning operation of an 
emissions unit that has been shut down. 

"Reconstruction" 

(I) Means the replacement of an emissions unit or its 
components to such an extent that: 

(a) The fixed capital cost of the new components 
exceeds 50% of the fixed capital that would be 
required to construct a comparable entirely new 
unit, and 

(b) It is technologically and economically feasible to 
meet the applicable emission standards prescribed 
under these regulations. 

(2) Any determination by the board as to whether a 
proposed replacement constitutes reconstruction shall 
be based on: 

(a) The fixed capital cost of the replacements in 
comparison to the fixed capital cost of the 
construction of a comparable entirely new unit; 

(b) The estimated life of the unit after the 
replacements compared to the life of a comparable 
entirely new unit; 

(c) The extent to which the components being 
replaced cause or contribute to the emissions from 
the unit; and 

(d) Any economic 
compliance with 
performance which 
replacements. 

or technical limitations on 
applicable standards of 

are inherent in the proposed 

"Secondary emissions" means emiSSions which occur or 
would occur as a result of the construction, reconstruction, 
modification or operation of a stationary source, but do 
not come from the stationary source itself. For the 
purpose of this section, secondary emissions must be 
specific, well defined, and quantifiable; and must impact 
upon the same general areas as the stationary source 
which causes the secondary emissions. Secondary emissions 
include emissions from any offsite support facility which 
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would not be constructed or increase its emissiOns except 
as a result of the construction or operation of the 
stationary source. Secondary emissions do not include any 
emissions which come directly from a mobile source, such 
as emissions from the tailpipe of a motor vehicle, from a 
train, or from a vessel. 

"State enforceable" means all limitations and conditions 
which are enforceable by the board, including those 
requirements developed pursuant to § 120-02-ll, 
requirements within any applicable order or variance, and 
any permit requirements established pursuant to Part VIII. 

"Stationary source" means any building, structure, 
facility or installation which emits or may emit any air 
pollutant. A stationary source shall include all of the 
pollutant-emitting activities which belong to the same 
industrial grouping, are located on one or more contiguous 
or adjacent properties, and are under the control of the 
same person (or persons under common control) except 
the activities of any vessel. Pollutant-emitting activities 
shall be considered as part of the same industrial grouping 
if they belong to the same "Major Group" (i.e., which 
have the same two-digit code) as described in the 
"Standard Industrial Classification Manual," as amended by 
the Supplement (see Appendix M). 

"Uncontrolled emission rate" means the emtssiOn rate 
from a source when operating at maximum capacity 
without air pollution control equipment. Air pollutant 
~ontrol equipment includes control equipment which is not 
lila! to its operation, except that its use enable the source 
to conform to applicable air pollution control laws and 
regulations. Annual uncontrolled emissions shall be based 
on the maximum annual rated capacity (based on 8760 
hours of operation per year) of the source, unless the 
source is subject to stale and federally enforceable permit 
conditions which limit the annual hours of operation. 
Enforceable permit conditions on the type or amount of 
material cornbusted or processed may be used in 
determining the uncontrolled emission rate of a source. 
Secondary emissions do not count in determining the 
uncontrolled emission rate of a stationary source. 

C. General. 

I. No owner or other person shall begin actual 
construction, reconstruction or modification of any of 
the following types of sources without first obtaining 
from the board a permit to construct and operate or 
to modify and operate such source: 

a. Any stationary source. 

b. Any stationary source of hazardous air pollutants 
to which an emission standard prescribed under 
Part VI became applicable prior to the beginning of 
construction, reconstruction or modification. In the 
event that a new emission standard prescribed 
under Part VI becomes applicable after a permit is 
issued but prior to initial startup, a new permit 
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must be obtained by the owner. 

2. No owner or other person shall relocate any 
emissions unit subject to the provisions § 120-02-31 
without first obtaining from the board a permit to 
relocate the unit. 

3. No owner or other person shall reduce the outlet 
elevation of any stack or chimney which discharges 
any pollutant from an affected facility subject to the 
provisions of § 120-02-31 without first obtaining a 
permit from the board. 

+. Pfler !6 lite aeeisiaa af lite l>9affi, j}efffiit 
a~pliea!ieas as speeifiea 1>e1ew slHIIl be Sllbjee! !6 a 
flllblie eammeat pet'iOO af at least 1IG !lays. -Ia 
aaaitiea, at lite ell<l af lite j'lllblie eemmeat ~ a 
j'lllblie !teafiftg will be lleltt 

&.- ApfllieatieRs ffif. statiesary Sffi:treeS ef- ilazardeHs 
aif pella!ants as specified iR subseetiaH E l l> af ll>is
seetiefr. 

IT. ApplieatieHs fer fflftj& staliaaary seurees. 

eo Appliealieas fer statieHaey soorees wltielt lHwe lite 
pe!eatial fer j'lllblie interest, as tletermiaetl by lite 
-. +be iaealiliealiaa af sueh soorees slHIIl be 
fftft<le llSiRg lite !ollewiag criteria: 

ffl Whether lite jlf6jeet !las resulted iR advefSe 
media eemffieBt. 

ffl Wlle!ller lite jlf6jeet !las geHeraled adverse 
eaiHmeH! llifflHgli aey j'lllblie parlieipaliea "" 
geveramea!al review preeess iai!iatea by aey atl>e< 
gO'.'erameH!al llgefteyo 

ffl Wl!etller lite jlf6jeet !las geaera!ed atlvefSe 
eamment by a leeat e!lieiat; geverRiHg OOdy "" 
advisory-. 

<t Applieatiens fer s!atiaRary soorees fer wltielt aey 
previsiaa af lite jle!'fHit is !6 be based llj>6H a goo<! 
esgiHeerisg prae!iee fGEP)- s!ael< l>elgM lila! 
eJ<eeeds lite l>elgM aHewetl by paragraphs l 6ft<! 2 
af lite GEP de!ini!ieH. +be demaastra!iea specified 
in paragraph 3 af lite GEP delini!iea """" be 
a•ailable tiHr!6g lite j'lllblie eemmeRI ]>el'lefr. 

4. The board may combine the requirements of and 
the permits for emission units within a stationary 
source subject to §§ 120-08-01, 120-08-02, and 
120-08-03 into one permit. Likewise the board may 
require that applications for permits for emission 
units within a stationary source required by §§ 
120-08-01, 12o-o8-o2, and 120-08.03 be combined into 
one application. 
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D. Applications. 

lc App!iealiaa far a jleffilit sllafl be ......00 in !l>e 
lal!awiag masser. H !l>e applieaat ls a partaeFSkip, a 
geaeffll jlftfiner sllafl slgft !l>e appliealiaa. H !l>e 
af)plieaat is a earpsratiea, asseeiatiaB & eeaperative, 
aa effieef sllafl slgfl !l>e applieatles. H !l>e applieast is
a sale praprielership, !l>e preprieter sllafl slgfl !l>e 
appliea!iea. 

i!o I. A single application is required identifying each 
emissions unit. The application shall be submitted 
according to procedures approved by the board. 
However, where several units are included in one 
project, a single application covering all units in the 
project may be submitted. A separate application is 
required for each location. 

& 2. For projects with phased development a single 
application should be submitted covering the entire 
project. 

3. Any application form, report, or compliance 
certification submitted to the board shall be signed by 
a responsible official. A responsible official is .defined 
as follows: 

a. For a corporation, association or cooperative, a 
responsible official is either (i) the president, 
secretary, treasurer, or a vice-president of the 
corporation in charge of a principal business 
function, or any other person who peiforms similar 
policy or decision-making functions for the 
corporation, or (ii) a duly authorized representative 
of such corporation zf the representative is 
responsible for the overall operation of one or more 
manufacturing, production, or operating facilities 
applying for or subject to a permit and either (a) 
the facilities employ more than 250 persons or have 
gross annual sales or expenditures exceeding $25 
million (in second quarter 1980 dollars), or (b) the 
authority to sign documents has been assigned or 
delegated to such representative in accordance with 
corporate procedures. 

b. For a partnership or sole proprietorship, a 
responsible official is a general partner or the 
proprietor, respectively. 

c. For a municipality, state, federal, or other public 
agency, a responsible official is either a principal 
executive officer or ranking elected official. A 
principal executive officer of a federal agency 
includes the chief executive officer having 
responsibility for the overall operations of a 
principal geographic unit of the agency. 

4. Any person signing a document under subsection D 
3 above shall make the following certification: 

"I certify under penalty of law that this document 

and all attachments were prepared under my 
direction or supervision in accordance with a 
system designed to assure that qualified personnel 
properly gather and evaluate the information 
submitted. Based on my inquiry of the person or 
persons who manage the system, or those persons 
directly responsible for gathering and evaluating the 
information, the information submitted is, to the 
best of my knowledge and belief, true, accurate, 
and complete. I am aware that there are significant 
penalties for submitting false information, including 
the possibility of fine and imprisonment for knowing 
violations." 

5. As required under§ 10.1-1321.1 of the Virginia Air 
Pollution Control Law, applications shall not be 
deemed complete unless the applicant has provided a 
notice from the locality in which the source is located 
or is to be located that the site and operation of the 
source are consistent with all local ordinances 
adopted pursuant to Chapter Jl (§ 15.1-427 et seq.) of 
Title 15.1 of the Code of Virginia. 

E. Information required. 

I. Each application for a permit shall include such 
information as may be required by the board to 
determine the effect of the proposed source on the 
ambient air quality and to determine compliance with 
the emission standards which are applicable. The 

. information required shall include, but is not limited 
to, the following: 

a. That specified on applicable permit forms 
furnished by the board. Any calculations shall 
include sufficient detail to permit assessment of the 
validity of such calculations. Completion of these 
forms serves as initial registration of new and 
modified sources. 

b. Any additional information or documentation that 
the board deems necessary to review and analyze 
the air pollution aspects of the source, including the 
submission of measured air quality data at the 
proposed site prior to construction, reconstruction or 
modification. Such measurements shall be 
accomplished using procedures acceptable to the 
board. 

2. The above information and analysis shall be 
determined and presented according to procedures and 
using methods acceptable to the board. 

Fo StanEiarEis far grantisg permits. 

N<t jleffilit wiH be graale<l pursuant I& tkis seet1aa ""*""' 
it ls sbewft I& !l>e satislaetian a! !l>e beaffi lkal !l>e '""""*" 
wiH be ElesigaeEI, - a!lft eijuippeEI I& sperate wHIIeut 
eausing R vialaliaa a! !l>e applieable previsioas a! !l>ese 
regulations ffiltl lkal !l>e following sl&allards IHwe bees -
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De sooree sl>all 1>e aesigsed, l>l!l!t aBEl e&ai~pea !6 
e6ffijlly w#lT s!arular-<15 &f perfermanee preseribed 
-Part""" . 

i!o statiesary soorees ef llaoanleus air pallulaals. 

Hle sooree sl>all l>e aesigaed, l>l!l!t aBEl e&uipped !6 
e&mp!y w#lT emissiaH stm>dards preseril>efl IHt<lef' Part 
vt 

;;, &!Hel< elevatiea reaue!ieas - f 129 es 91 € & 

Hle sooree sl>all l>e desigaefl, l>l!l!t aBEl e~uippefl !6 
~ w#lTau! pFeveaHsg er interferiag w#lT !l>e 
allaiameat "" maialeaaaee ef aey applieable ambieat 
air fll!ali!y staBIIara aBEl w#lT&u! ealiSiftg "" 
exaeerl>aliag a viela!ieR ef aey applicable amllieal air 
fll!6litY staaaara. 

Go F. Action on permit application. 

L Within 30 days after receipt of an application "" 
aey atldilienal infermaliea , the board shall atMse 
notify the applicant of aey defieieaey iR suell 
applieatieB "" is!ermatieH the status of the 
application The notification of the initial 
determination with regard to the status of the 
application shall be provided by the board in writing 
and shall include (ij a determination as to which 
provisions of Part VIII are applicable, (iij the 
identification of any deficiencies, and (iiij a 
determination as to whether the application contains 
sufficient information to begin application review. The 
determination that the application has sufficient 
information to begin review is not necessarily a 
determination that it is complete. Within 30 days 
after receipt of any additional information, the board 
shall notify the applicant of any deficiencies in such 
information. ffi !l>e e¥eRI tlla! addilieaal iHferma!ieH ;, 
re~BiFe!l, The date of receipt of !l>e a complete 
application for processing under subsection G ?. F 2 of 
this section shall be the date on which the board 
received all required information. 

2. Processing time for a permit is normally 90 days 
following receipt of a complete application. Hle -
fflfljf eJ<!end t!Ms jl€fiRtl H aEI<lilieHal iH!ermatien ;, 
re<taire!l. Processing steps normally are as follows: 

a. Completion of the preliminary review and 
analysis in accordance with subsection h I of this 
section and the preliminary decision of the board. 
This step may constitute the final step if oo pulllie 
eammeat jl€fiRtl "" pulllie heaflag ;, re~uirea the 
provisions of subsection G of this section concerning 
public participation are not applicable . 

b. Pal>lle eemmeat jl€fiRtl aBEl j>Ulilie hearisg, wheR 
reqtlired by sullseetien G 4 ef lllis seeti&fr. When 
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required, completion of the public participation 
requirements in subsection G of this section. 

c. Completion of the final review and analysis and 
the final decision of the board. 

& Wlleft a j>Ulilie eemmeat jl€fiRtl er pulllie heaflag ;, 
re~uired, !l>e - sl>all m>tHy ll>e pul>lle; by 
adverlisemeft! iR ft! least ooe ae-.vspaper &f gefteffi! 
eireulalieH iR !l>e a!!eete!l Air Quality €anlrel Regioo; 
ef !l>e eppartuHity f6f' j>Ulilie eammeat aBEl !l>e j>Ulilie 
heaflag oo !l>e iHiemmlien available f6f' j>Ulilie 
iflSfleetieR Hftder the flFBYisiens t1f sel:}seetiafl G 3 a sf 

- seeti&fr. 

tr. lRiermalieH oo ll>e plH'lflli applieatien (eKelusive 
ef eea!ideHtial ia!ermalieH IHt<lef' f 129 92 39), as 
well as !l>e prelimiHary review aBEl aaalysis aBEl 
prelimiHary aeeisiea &f !l>e l>aaHI, sl>all l>e available 
f6f' pulllie iHspeelieH <iRHRg !l>e eBlire pulllie 
eemmeftt jl€fiRtl iR ft! least ooe leealiaa lfl !l>e 
afleeled Air Quality €anlrel Regioo; 

bo A eapy ef !l>e !IStiee sl>all l>e sent te aH iReal air 
pollatiaa cfrftl.relc ageHeies h~ Stfrte 
!mplemeHtft!iea Plaa respeHsibililies iR !l>e al!eetecl 
Air Quality €anlrel Regioo; aH slft!es siH!flag !l>e 
af!eetea Air Quality €anlrel Regioo; aBEl !6 !l>e 
Regiaaal Administrater, ~ EnvirenmeRtal 
Preteetiea AgeH:ey. 

+. 3. The board normally will take action on all 
applications after completion of the review and 
analysis, or expiration of the public comment period 
(and consideration of comments therefrom) when 
required, unless more information is needed. The 
board shall notify the applicant in writing of its 
decision on the application, including its reasons, and 
shall also specify the applicable emission limitations. 
These emission limitations are applicable during any 
emission testing conducted in accordance with 
subsection H J of this section. 

& 4. The applicant may appeal the decision pursuant 
to § 120-02-09. 

&. 5 Within 5 days after notification to the applicant 
pursuant to subsection G 4 F 3 of this section, the 
notification and any comments received pursuant to 
the public comment period and public hearing shall 
be made available for public inspection at the same 
location as was the information in subsection G a a- G 
7 a of this section. 

G. Public participation. 

I. No later than 15 days after submitting an 
application to the board, an applicant for a permit 
for a major modification with a net emissions 
increase of 100 tons per year of any single pollutant 
shall notify the public of the proposed source as 
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required in subsection G 2 of this section. 

2. The public notice required under this subsection 
shall be placed by the applicant in at least one 
newpaper of general circulation in the affected air 
quality control region. The notice shall be approved 
by the board and shall include, but not be limited to, 
the following: 

a. The source name, location, and type. 

b. The pollutants and the total quantity of each 
which the applicant estimates will be emitted, and 
a brief statement of the air quality impact of such 
pollutants. 

c. The control techology proposed to be used at the 
time of the publication of the notice. 

d. The name and telephone number of a contact 
person employed by the applicant who can answer 
questions about the proposed source. 

3. Upon a determination by the board that it will 
achieve the desired results in an equally effective 
manner, an applicant for a pennit may implement an 
alternative plan for notifying the public as required in 
subsection G 2 of this section. 

4. Prior to the decision of the board, permit 
applications as specified below shall be subject to a 
public comment period of at least 30 days. At the end 
of the public comment period, a public hearing shall 
be held in accordance with subsection G 6 of this 
section. 

a. Applications for stationary sources of hazardous 
air pollutants as specified in subsection C I b of 
this section. 

b. Applications for major stationary sources and 
major modifications with a net emissions increase 
of IOO tons per year of any single pollutant. 

c. Applications for stationary sources which have 
the potential for public interest concerning air 
quality issues, as determined by the board. The 
identification of such sources shall be made using 
the following criteria: 

(I) Whether the project is opposed by any person. 

( 2) Whether the project has resulted in adverse 
media. 

(3) Whether the project has generated adverse 
comment through any public participation or 
governmental review process initiated by any other 
governmental agency. 

( 4) Whether the project has generated adverse 

comment by a local official, governing body or 
advisory board. 

d. Applications for stationary sources for which any 
provision of the permit is to be based upon a good 
engineering practice (GEP) stack height that exceeds 
the height allowed by paragraphs I and 2 of the 
GEP definition. The demonstration specified in 
paragraph 3 of the GEP definition must be 
available during the public comment period. 

5. When a public comment period and public hearing 
are required, the board shall notify the public, by 
advertisement in at least one newspaper of general 
circulation in the affected air quality control region, 
of the opportunity for the public comment and the 
public hearing on the information available for public 
inspection under the provisions of subsection G 6a of 
this section. The notification shall be published at 
least 30 days prior to the day of the public hearing. 

a. Information on the permit application (exclusive 
of confidential information under § 120-()2-30), as 
well as the preliminary review and analysis and 
preliminary decision of the board, shall be available 
for public inspection during the entire public 
comment period in at least one location in the 
affected air quality control region. 

b. A copy of the notice shall be sent to all local air 
pollution control agencies having State 
Implemenation Plan responsibilities in the affected 
air quality control region, all states sharing the 
affected air quality control region, and to the 
regional administrator, U.S. Environmental 
Protection Agency. 

H. Standards for granting permits. 

No permit will be granted pursuant to this section 
unless it is shown to the satisfaction of the board that 
the source will be designed, built and equipped to operate 
without causing a violation of the applicable provisions of 
these regulations and that the following standards have 
been met: 

I. The source shall be designed, buzlt and equipped to 
comply with standards of performance prescribed 
under Part V and with emission standards prescribed 
under Part VI. 

2. The source shall be designed, built and equipped to 
operate without preventing or interfering with the 
attainment or maintenance of any applicable ambient 
air quality standard and without causing or 
exacerbating a violation of any applicable ambient air 
quality standard. 

3. Stack evaluation reductions under § I20-08-0I C 3. 
The source shall be designed, built and equipped to 
operate without preventing or interfering with the 
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attainment or maintenance of any applicable ambient 
air quality standard and without causing or 
exacerbating a violation of any applicable ambient air 
quality standard. 

I. Application review and analysis. 

No permit shall be granted pursuant to this section 
unless compliance with the standards in subsection H 
of this section is demonstrated to the satisfaction of 
the board by a review and analysis of the application 
performed on a source-by-source basis as specified 
below: 

1. Stationary sources. 

a. Applications for stationary sources shall be 
subject to a control technology review to determine 
1/ such source will be designed, bwlt and equipped 
to comply with all applicable standards of 
performance prescnbed under Part V. 

b. Applications shall be subject to an air quality 
analysis to determine the impact of pollutant 
emissions as may be deemed appropn·ate by the 
board. 

2. StationaJy sources of hazardous air pollutants. 
Applications for stationary sources of hazardous air 
pollutants shall be subject to a control technology 
review to determine if such source will be designed, 
built and equipped to comply with all applicable 
emission standards prescribed under Part VI. 

3. Stack elevation reductions under § 120-08-01 C 3. 
Applications under § 120-08-0I C 3 shall be subject to 
an air quality analysis to determine the impact of 
applicable criteria pollutant emissions. 

l+. J. Compliance determination and verification by 
performance testing. 

l. For stationary sources other than those specified in 
subsection H 2 of this section, compliance with 
standards o! performance shall be determined in 
accordance with the provisions of § 120-05-02 and shall 
be verified by performance tests in accordance with 
the provisions of § 120-05-03. 

2. For stationary sources of hazardous air pollutants, 
compliance with emission standards shall be 
determined in accordance with the provisions of § 
120-06-02 and shall be verified by emission tests in 
accordance with the provisions of § 120-06-03. 

3. Testing required by subsections H ± arul ~ J I and 
2 of this section shall be conducted by the owner 
within 60 days after achieving the maximum 
production rate at which the new or modified source 
wilt be operated, but not later than 180 days after 
initial startup of the source; and 60 days thereafter 
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the board shall be provided by the owner with two or, 
upon request, more copies of a written report of the 
results of the tests. 

4. For sources subject to the provisions of Rule 5a5 or 
6-1, the requirements of subsections H ± ll>ffl1lgli & J I 
through 3 of this section shall be met in all cases. 

5. For sources other than those specified in subsection 
H 4 J 4 of this section, the requirements of subsection 
H ± llffi>Hglt ;; J I through 3 of this section shall be 
met unless the board: 

a. Specifies or approves, in specific cases, the use of 
a reference method with minor changes in 
methodology; 

b. Approves the use of an equivalent method; 

c. Approves the use of an alternative method, the 
results of which the board has determined to be 
adequate for indicating whether a specific source is 
in compliance; 

d. Waives the requirement for testing because, based 
upon a technical evaluation of the past performance 
of similar source types, using similar control 
methods, the board reasonably excepts the new or 
modified source to perform in compliance with 
applicable standards; or 

e. Waives the requirement for testing because the 
owner of the source has demonstrated by other 
means to the board's satisfaction that the source is 
in compliance with the applicable standard. 

6. The provisions for the granting of waivers under 
subsection H §- J 5 of this section are intended for use 
in determining the initial compliance status of a 
source, and the granting of a waiver does not obligate 
the board to do so for determining compliance once 
the source has been in operation for more than one 
year beyond the initial startup date. 

f:- K. Revseatiaa ef ~ermit- Permit invalidation, 
revocation and enforcement . 

I. A permit granted pursuant to this section shall 
become invalid if a program of continuous 
construction, reconstruction or modification is not 
commenced within the later latest of the following 
timeframes: 

a. 18 months from the date the permit is granted. 

b. 9 months from the date o! the issuance of the 
last permit or other authorization (other than 
permits granted pursuant to this section) from any 
governmental entity. 

c. 9 months from the date of the last resolution of 
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any litigation concerning any such permits or 
authorizations (including permits granted pursuant to 
this section). 

2. A permit granted pursuant to this section shall 
become invalid if a program of construction, 
reconstruction or modification is discontinued for a 
period of !8 months or more, or if a program of 
construction, reconstruction or modification is not 
completed within a reasonable time. This provision 
does not apply to the period between construction of 
the approved phases of a phased construction project; 
each phase must commence construction within 18 
months of the projected and approved commencement 
date. 

3. The board may extend the periods prescribed in 
subsections > l aoo ;> K 1 and 2 of this section upon 
a satisfactory demonstration that an extension iS 
justified. Provided there is no substantive change to 
the application information, the review and analysis, 
and the decision of the board, such extensions may be 
granted without being subject to the procedural 
requirements of this section. 

4. Any owner who constructs or operates a new or 
modified source not in accordance (i) with the 
application submitted pursuant to this section or (ii) 
with the terms and conditions of any approval to 
construct or operate, or any owner of a new or 
modified source subject to this section who 
commences construction or operation without 
applying for and receiving approval hereunder, shall 
be subject to appropriate enforcement action. 

5. Permits issued under this section shall be subject 
to such terms and conditions set forth in the permit 
as the board may deem necessary to ensure 
compliance with all applicable requirements of the 
regulations. 

6. The board may revoke any permit if the permittee: 

a. Knowingly makes material misstatements in the 
permit application or any amendments thereto; 

b. Fails to comply with the terms or conditions of 
the permit; 

c. Fails to comply with any emission standards 
applicable to an emissions unit included in the 
permit; 

d. Causes emissions from the stationary source 
which result in violations of, or interfere with the 
attainment and maintenance of, any ambient air 
quality standard; or jails to operate in conformance 
with any applicable control strategy, including any 
emission standards or emission limitations, in the 
State Implementation Plan in effect at the time that 
an application is submitted; or 

e. Fails to comply with the applicable proviskms o} 
this section. 

7. The board may suspend, under such conditions and 
for such period of time as the board may prescribe, 
any permit for any of the grounds for revocation 
contained in subsection K 6 of this section or for any 
other violations of these regulations. 

8. Violation of these regulations shall be grounds for 
revocation of permits issued under this section and 
are subject to the civil charges, penalties and all 
other relief contained in Part II of these regulations 
and the Virginia Air Pollution Control Law. 

9. The board shall notify the applicant in writing of 
its decision, with its reasons, to change, suspend or 
revoke a permit, or to render a permit invalid. 

!o L. Existence of permit no defense. 

The existence of a permit under this section shall not 
constitute defense to a violation of the Virginia Air 
Pollution Control Law or these regulations and shall not 
relieve any owner of the responsibility to comply with any 
applicable regulations, laws, ordinances and orders of the 
governmental entities having jurisdiction. 

If; M. Compliance with local zoning requirements. 

The owner shall comply in an respects with any existing 
zoning ordinances and regulations in the locality in whict 
the source is located or proposes to be located; provided, 
however, that such compliance does not relieve the board 
of its duty under § 120-02-14 of these Regulations and § 
10.1-!307 E of the Virginia Air Pollution Control Law to 
independently consider relevant facts and circumstances. 

t:- !' .. fJf.!lieatisR re¥iew 8:ft6 aB:alysis. 
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"" aJT qlH!tey aaalysis !a aetermiHe !l>e tmpaet 6f 
lljlj>lieab!e effieria pellulast emissieas. 

N. Reactivation and permanent shutdown. 

1. The reactivation of a stationary source is not 
subject to provisions of this section unless a decision 
concerning shutdown has been made pursuant to the 
provisions of subdivisions N 2 through N 4 of this 
section or subdivision P 5 of § 12o-tJ8.04. 

2. Upon a final decision by the board that a 
stationary source is shut down permanently, the 
board shall revoke the penni! by written notification 
to the owner and remove the source from the 
emission inventory or consider its emissions to be 
zero in any air quality analysis conducted; and the 
source shall not commence operation without a 
permit being issued under the applicable provisions of 
Part VIII. 

3. The final decisions shall be rendered as follows: 

a. Upon a determination that the source has not 
operated for a year or more, the board shall 
provide written notification to the owner (ij of its 
tentative decisions that the source is considered to 
be shut down permanently; (iij that the decision 
shall become final zf the owner fazls to provide, 
within three months of notice, written response to 
the board the the shutdown is not to be considered 
permanent; and (iiij that the owner has a right to a 
formal hearing on this issue before the board makes 
a final decision. The response from the owner shall 
include the basis for the assertion that the sutdown 
is not to be considered permanent and a projected 
date for restart-up of the source and shall include a 
request for a formal hearing if the owner wishes to 
exercise that right. 

b. If the board should find that the basis for the 
assertion is not sound or the projected restart-up 
date allows for an unreasonably long period of 
inoperation, the board shall hold a formal hearing 
on the issue zf one is requested or, zf no hearing is 
requested, the decision to consider the shutdown 
permanent shall become final. 

4. Nothing in these regulations shall be construed to 
prevent the board and the owner from making a 
mutual determination that a source is shutdown 
permanently prior to any final decision rendered 
under subdivision N 3 of this section. 

0. Transfer of permits. 

1. No persons shall transfer a permit from one 
location to another, or from one piece of equipment 
to another. 

2. In the case of a transfer of ownership of a 
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stationary source, the new owner shall abide by any 
current permit issued to the previous owner. The new 
owner shall notify the board of the change in 
ownership within 30 days of the transfer. 

3. In the case of a name change of a stationary 
source, the owner shall abide by any current permit 
issued under the previous source name. The owner 
shall notify the board of the change in source name 
within 30 days of the name change. 

4. The provisions of this subsection concerning the 
transfer of a permit from one location to another 
shall not apply to the relocation of portable facilities 
that are exempt from the provisions of this section by 
Section VII of Appendix R. 

M:- P. Circumvention. 

Regardless of the exemptions provided in this section, no 
owner or other person shall circumvent the requirements 
of this section by causing or allowing a pattern of 
ownership or development over a geographic area of a 
source which, except for the pattern of ownership or 
development, would otherwise require a permit. 

§ 120-08-02. Permits - major 
modifications locating in 
deterioration areas. 

A. Applicability. 

stationary sources and major 
prevention of significant 

1. The provisions of this section apply to the 
construction of any major stationary source or major 
modification. 

2. The provisions of this f!lle section apply in 
prevention of significant deterioration areas designated 
in Appendix L. 

3. Where a source is constructed or modzfied in 
increments which individually are not subject to 
approval under this section and which are not part of 
a program of construction or modzfication in planned 
incremental phases approved by the board, all such 
increments shall be added together for determining 
the applicability of this section. 

3: 4. Unless specified otherwise, the provisions of this 
section are applicable to various sources as follows: 

a. Provisions referring to "sources," "new or 
modified sources" or "stationary sources" are 
applicable to the construction of all major stationary 
sources and major modifications. 

b. Any emissions units not subject to the provisions 
of this section may be subject to the provisions of § 
120-08-01 or § 120-08-03. 

B. Definitions. 
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1. As used in this section, all words or terms not 
defined herein shall have the meaning given them in 
Part I, unless otherwise required by context. 

2. For the purpose of this section, § 120-05-0405 and 
any related use, the words or terms shall have the 
meaning given them in subdivision B 3 of this section: 

3. Terms defined. 

"Actual emissions": 

(1) Means the actual rate of emiSSions of a 
pollutant from an emissions unit, as determined in 
accordance with subdivisions 3a (2) through 3a ( 4) 
of this subsection. 

(2) In general, actual em1sswns as of a particular 
date shall equal the average rate, in tons per year, 
at which the unit actually emitted the pollutant 
during a two-year period which precedes the 
particular date and which is representative of 
normal source operation. The board shall allow the 
use of a different time period upon a determination 
that it is more representative of normal . source 
operation. Actual emissions shall be calculated using 
the unit's actual operating hours, production rates, 
and types of materials processed, stored, or 
combusted during the selected time period. 

(3) The board may presume that source-specific 
allowable emissions for the unit are equivalent to 
the actual emissions of the unit. 

( 4) For any emissions unit which has not begun 
normal operations on the particular date, actual 
emissions shall equal the potential to emit of the 
unit of that date. 

"Administrator" means the administrator of the U.S. 
Environmental Protection Agency (EPA) or his authorized 
representative. 

"Adverse impact on visibility" means visibility 
impairment which interferes with the management, 
protection, preservation or enjoyment of the visitor's visual 
experience of the federal class I area. This determination 
must be made on a case-by-case basis taking into account 
the geographic extent, intensity, duration, frequency and 
time of visibility impairment, and how these factors 
correlate with (i) times of visitor use of the federal class 
I areas, and (ii) the frequency and timing of natural 
conditions that reduce visibility. 

"Allowable emissions" means the emiSSIOns rate of a 
stationary source calculated using the maximum rated 
capacity of the source (unless the source is subject to 
federally or state enforceable limits which restrict the 
operating rate, or hours of operation, or both) and the 
most stringent of the following: 

(1) The applicable standards as set forth in 40 CFR 
Parts 60 and 61; 

(2) The applicable State Implementation Plan 
emissions limitatiOn including those with a future 
compliance date; or 

(3) The emissions rate specified as a federally or 
state enforceable permit condition, including those 
with a future compliance date. 

Baseline area": 

(I) Means any intrastate area (and every part 
thereof) designated as attainment or unclassifiable 
under § 107(d)(1)(D) or (E) of the federal Clean 
Air Act in which the major source or major 
modification establishing the minor source baseline 
date would construct or would have an air quality 
impact equal to or greater than l ug/m' (annual 
average) of the pollutant for which the minor 
source baseline date is established. 

(2) Area redesignations under § 107(d)(l)(D) or (E) 
of the federal Clean Air Act cannot intersect or be 
smaller than the area of impact of any major 
stationary source or major modification which: 

(a) Establishes a minor source baseline date; or 

(b) Is subject to this section or 40 CFR 52.21 and 
would be constructed in the same state as the stat< 
proposing the redesignation. 

"Baseline concentration": 

(1) Means that ambient concentration level which 
exists in the baseline area at the time of the 
applicable minor source baseline date. A baseline 
concentration is determined for each pollutant for 
which a baseline date is established and shall 
include: 

(a) The actual em1sswns representative of sources 
in existence on the applicable minor source baseline 
date, except as provided in subdivision (2); 

(b) The allowable emissions of major stationary 
sources which commenced construction before the 
major source baseline date, but were not in 
operation by the applicable minor source baseline 
date. 

(2) The following will not be included in the 
baseline concentration and will affect the applicable 
maximum allowable increase(s): 

(a) Actual emissions from any major stationary 
source on which construction commenced after the 
major source baseline date; and 
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(b) Actual emissions increases and decreases at any 
stationary source occurring after the minor source 
baseline date. 

"Baseline date": 

(1) "Major source baseline date" means: 

(a) In the case of particulate matter and sulfur 
dioxide, January 6, 1975, and 

(b) in the case of nitrogen dioxide, February 8, 
1988. 

(2) "Minor source baseline date" means the earliest 
date after the trigger date on which a major 
stationary source or a major modification subject to 
this section submits a complete application under 
this section. The trigger date is: 

(a) In the case of particulate matter and .sulfur 
dioxide, August 7, 1977, and 

(b) In the case of nitrogen dioxide, February 8, 
1988. 

(3) The baseline date is established for each 
pollutant for which increments or other equivalent 
measures have been established if: 

(a) The area in which the proposed source or 
modification would construct is designated as 
attainment or unclassiliable under § !07(d)(I)(D) or 
(E) of the federal Clean Air Act for the pollutant 
on the date of its complete application under this 
section or 40 CFR 52.21; and 

(b) In the case of a major stationary source, the 
pollutant would be emitted in significant amounts, 
or, in the case of a major modification, there would 
be a significant net emissions increase of the 
pollutant. 

"Begin actual construction" means, in general, initiation 
of physical on~site construction activities on an emissions 
unit which are of a permanent nature. Such activities 
include, but are not limited to, installation of building 
supports and foundations, laying of underground pipework, 
and construction of permanent storage structures. With 
respect to a change in method of operation, this term 
refers to those on-site activities other than preparatory 
activities which mark the initiation of the change. 

"Best available control technology" means an emissions 
limitation (including a visible emissions standard) based on 
the maximum degree of reduction for each pollutant 
subject to regulation under the federal Clean Air Act 
which would be emitted from any proposed major 
stationary source or major modification which the board, 
on a case-by-case basis, taking into account energy, 
environmental, and economic impacts and other costs, 

Vol. 8, Issue 18 

Proposed Regulations 

determines is achievable for such source or modification 
through application of production processes or available 
methods, systems, and techniques, including fuel cleaning 
or treatment or innovative fuel combustion techniques for 
control of such pollutant. In no event shall application of 
best available control technology result in emissions of any 
pollutant which would exceed the emissions allowed by 
any applicable standard under 40 CFR Parts 60 and 6!. If 
the board determines that technological or economic 
limitations on the application of measurement methodology 
to a particular emissions unit would make the imposition 
of an emissions standard infeasible, a design, equipment, 
work practice, operational standard, or combination 
thereof, may be prescribed instead to satisfy the 
requirement for the application of best available control 
technology. Such standard shall, to the degree possible, set 
forth the emissions reduction achievable by implementation 
of such design, equipment, work practice or operation, and 
shall provide for compliance by means which achieve 
equivalent results. 

"Building, structure, facility or installation" means all of 
the pollutant-emitting activities which belong to the same 
industrial grouping, are located on one or more contiguous 
or adjacent properties, and are under the control of the 
same person (or persons under common control) except 
the activities of any vessel. PoUutant~emitting activities 
shall be considered as part of the same industrial grouping 
if they belong to the same "Major Group" (i.e., which 
have the same first two-digit code) as described in the 
Standard Industrial Classification Manual, as amended by 
the Supplement (see Appendix M). 

"Commence," as applied to construction of a major 
stationary source or major modification, means that the 
owner has all necessary preconstruction approvals or 
permits and either has: 

(1) Begun, or caused to begin, a continuous program 
of actual on-site construction of the source, to be 
completed within a reasonable time; or 

(2) Entered into binding agreements or contractual 
obligations, which cannot be eaaeellea canceled or 
modified without substantial loss to the owner, to 
undertake a program of actual construction of the 
source, to be completed within a reasonable time. 

"Complete" means, in reference to an application for a 
permit, that the application contains all of the information 
necessary for processing the application. 

"Construction" means any physical change or change in 
the method of operation (including fabrication, erection, 
installation, demolition, or modification of an emissions 
unit) which would result in a change in actual emissions. 

"Emissions unit" means any part of a stationary source 
which emits or would have the potential to emit any 
pollutant subject to regulation under the federal Clean Air 
Act. 
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"Federal land manager" means, with respect to any 
lands in the United States, the secretary of the department 
with authority over such lands. 

"Federally enforceable" means all limitations and 
conditions which are enforceable by the administrator, 
including those requirements developed pursuant to 40 
CFR Parts 60 and 61, requirements within the State 
Implementation Plan, and any permit requirements 
established pursuant to 40 CFR 52.21 or Part VIII, 
including operating permits issued under an EPA-approved 
program that is incorporated into the Stale Implementation 
Plan and expressly requires adherence to any permit 
issued under such program. 

"Fugitive emissions" means those emissions which could 
not reasonably pass through a stack, chimney, vent, or 
other functionally equivalent opening. 

"High terrain" means any area having an elevation 900 
feet or more above the base of the stack of a source. 

"Indian governing body" means the governing body of 
any tribe, band, or group of Indians subject to the 
jurisdiction of the United States and recognized by the 
United Stales as possessing power of self-government. 

"Indian reservation" means any federally recognized 
reservation established by treaty, agreement, executive 
order, or act of Congress. 

"Innovative control technology" means any system of 
air pollution control that has not been adequately 
demonstrated in practice, but would have substantial 
likelihood of achieving greater continuous emtsswns 
reduction than any control system in current practice or 
of achieving at least comparable reductions at lower cost 
in terms of energy, economics, or nonair quality 
environmental impacts. 

"Low terrain" means any area other than high terrain. 

''Major modification·'': 

(1) Means any physical change in or change in the 
method of operation of a major stationary source 
that would result in a significant net emissions 
increase of any pollutant subject to regulation under 
the federal Clean Air Act. 

(2) Any net emissions increase that is significant for 
volatile organic compounds shall be considered 
significant for ozone. 

(3) A physical change or change in the method of 
operation shall not include: 

(a) Routine maintenance, repair and replacement; 

W Bse ef "" a!lernative fllel er rnw material i>y 
reasoo ef "" 6Ftler lHHleF SeetiaHs ~ tHI<l W ef 

the Eftergy &awiY tHI<l Ew:iraHmealal Goor<liBaliffll 
Aet ef ±9'1-4 *"" allY sa~erseEiiHg legislation) er i>y 
reasoo ef a B!l!!!rnl gas eartailmeat pltHI ~arsaaal I& 
the FeEieral Pewer Aet; 

w Bse ef oo allerftative fllel 1>y reasoo ef oo 6ft!er. 

"" f9fffi - - H& '* the - 8eaH Ail' Aet; 

fat Bse ef ftft alteFHative fuel at a steam geneFatiag 
1ffiit I& the - lllal the fllel is geaeralea ffi>ffi 
manieipal seHEI waste; 

w (b) Use of an alternative fuel or raw material 
by a stationary source which: 

I. The source was capable of accommodating before 
January 6, 1975, unless such change would be 
prohibited under any federally or state enforceable 
permit condition which was established after January 
6, 1975, pursuant to 40 CFR 52.21 or Part VIII; or 

2. The source is approved to use under any permit 
issued under 40 CFR 52.21 or Part VIII; 

ff)- (c) An increase in the hours of operation or in 
the production rate, unless such change is prohibited 
under any federally or state enforceable permit 
condition which· was established after January 6, 
1975, pursuant to 40 CFR 52.21 or Part VIII ; . 

tgt Arty eiHmge ta ewHership a! a stationary se!ll'e&. 

"Major stationary source": 

(1) Means: 

(a) Any of the following stationary sources of air 
pollutants which emits, or has the potential to 
emit,lOO tons per year or more of any pollutant 
subject to regulation under the federal Clean Air 
Act: 

1 Fossil fuel-fired steam electric plants of more than 
250 million British thermal units per hour heat 
input. 

2 Coal cleaning plants (with thermal dryers). 

3 Kraft pulp mills. 

4 Portland cement plants. 

5 Primary zinc smelters. 

6 Iron and steel mill plants. 

7 Primary aluminum ore reduction plants. 

8 Primary copper smelters. 
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9 Municipal incinerators capable of charging more 
than 250 tons of refuse per day. 

10 Hydrofluoric acid plants. 

11 Sulfuric acid plants. 

12 Nitric acid plants. 

13 Petroleum refineries. 

14 Lime plants. 

15 Phosphate rock processing plants. 

16 Coke oven batteries. 

17 Sullur recovery plants. 

18 Carbon black plants (furnace process). 

19 Primary lead smelters. 

20 Fuel conversion plants. 

21 Sintering plants. 

22 Secondary metal production plants. 

23 Chemical process plants. 

24 Fossil fuel boilers (or combinations thereof) 
totaling more than 250 million British thermal units 
per hour heat input. 

25 Petroleum storage and transfer units with a total 
storage capacity exceeding 300,000 barrels. 

26 Taconite ore processing plants. 

27 Glass fiber processing plants. 

28 Charcoal production plants. 

(b) Notwithstanding the stationary source size 
specified in subdivision (1) (a), stationary source 
which emits, or has the potential to emi~ 250 tons 
per year or more of any air pollutant subject to 
regulation under the federal Clean Air Act; or 

(c) Any physical change that would occur at a 
stationary source not otherwise qualifying under 
subdivision (l) (a) or (1) (b) as a major stationary 
source, if the change would constitute a major 
stationary source by itself. 

(2) A major stationary source that is major for 
volatile organic compounds shall be considered 
major for ozone. 

(3) The fugitive emissions of a stationary source 
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shall not be included in determining for any of the 
purposes of this section whether it is a major 
stationary source, unless the source belongs to one 
of the following categories of stationary sources: 

(a) Coal cleaning plants (with thermal dryers). 

(b) Kraft pulp mills. 

(c) Portland cement plants. 

(d) Primary zinc smelters. 

(e) Iron and steel mills. 

(f) Primary aluminum ore reduction plants. 

(g) Primary copper smelters. 

(h) Municipal incinerators capable of charging more 
than 250 tons of refuse per day. 

(i) Hydrofluoric, sulfuric, or nitric acid plants. 

(j) Petroleum refineries. 

(k) Lime plants, 

(1) Phosphate rock processing plants. 

(m) Coke oven batteries. 

(n) Sulfur recovery plants. 

(o) Carbon black plants (furnace process). 

(p) Primary lead smelters. 

(q) Fuel conversion plants. 

(r) Sintering plants. 

(s) Secondary metal production plants. 

(t) Chemical process plants. 

(u) Fossil-fuel boilers (or combination thereof) 
totaling more than 250 million British thermal units 
per hour heat input. 

(v) Petroleum storage and transfer units with a total 
storage capacity exceeding 300,000 barrels. 

(w) Taconite ore processing plants. 

(x) Glass fiber processing plants. 

(y) Charcoal production plants. 

(z) Fossil fuel-fired steam electric plants of more 
that 250 million British thermal units per hour heat 
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input. 

(aa) Any other stationary source category which, as 
of August 7, 1980, is being regulated under Section 
111 or 112 of the federal Clean Air Act. 

"Necessary preconstruction approvals or permits" means 
those permits or approvals required under federal air 
quality control laws and regulations, and those air quality 
control laws and regulations which are part of the 
applicable State Implementation Plan. 

"Net emissions increase": 

(I) Means the amount by which the sum of the 
following exceeds zero: 

(a) Any increase in actual emissions from a 
particular physical change or change in the method 
of operation at a stationary source; and 

(b) Any other increases and decreases in actual 
emissions at the source that are contemporaneous 
with the particular change and are otherwise 
creditable. 

(2) An increase or decrease in actual emtsswns is 
contemporaneous with the increase from the 
particular change only if it occurs between: 

(a) The date five years before construction on the 
particular change commences; and 

(b) The date that the increase from the particular 
change occurs. 

(3) An increase or decrease in actual emtsswns is 
creditable only if the board has not relied on it in 
issuing a permit for the source under this section 
(or the administrator under 40 CFR 52.21), which 
permit is in effect when the increase in actual 
emissions from the particular change occurs. 

( 4) An increase or decrease in actual emissions of 
sulfur dioxide, particulate matter, or nitrogen oxides 
which occurs before the applicable minor source 
baseline date is creditable only if it is required to 
be considered in calculating the amount of 
maximum allowable increases remaining available. 

(5) An increase in actual emissions is creditable 
only to the extent. that the new level of actual 
emissions exceeds the old level. 

(6) A decrease in actual emission is creditable only 
to the extent that: 

(a) The old level of actual emissions or the old 
level of allowable emissions, whichever is lower, 
exceeds the new level of actual emissions; 

(b) It is federally or state enforceable at and after 
the time that actual construction on the particular 
change begins; and 

(c) It has approximately the same qualitative 
significance for public health and welfare as that 
attributed to the increase from the particular 
change. 

(7) An increase that results from a physical change 
at a source occurs when the emissions unit on 
which construction occurred becomes operational 
and begins to emit a particular pollutant. Any 
replacement unit that requires shakedown becomes 
operational only after a reasonable shakedown 
period, not to exceed 180 days. 

"Potential to emit" means the maximum capacity of a 
stationary source to emit a pollutant under its physical and 
operational design. Any physical or operational limitation 
on the capacity of the source to emit a pollutant, including 
air pollution control equipment, and restrictions on hours 
of operation or on the type or amount of material 
combusted, stored, or processed, shall be treated as part 
of its design if the limitation or the effect it would have 
on emissions is federally or state enforceable. Secondary 
emissions do not count in determining the potential to 
emit of a stationary source. 

"Secondary emissions" means emtsswns which would 
occur as a result of the construction or operation of a 
major stationary source or major modification, but do not 
come from the major stationary source or major 
modification itself. For the purpose of this section, 
secondary emissions must be specific, well defined, 
quantifiable; and impact the same general area as the 
stationary source or modification which causes the 
secondary emiSSIOns. Secondary em1sswns include 
emissions from any offsite support facility which would not 
be constructed or increase its emissions except as a result 
of the construction or operation of the major stationary 
source or major modification. Secondary emissions do not 
include any emissions which come directly from a mobile 
source, such as emissions from the tailpipe of a motor 
vehicle, from a train, or from a vessel. 

"Significant": 

(I) Means, in reference to a net emtsswns increase 
or the potential of a source to emit any of the 
following pollutants, a rate of emissions that would 
equal or exceed any of the following rates: 

Pollutant Emissions Rate 

Carbon Monoxide 100 tons per year (tpy) 

Nitrogen Oxides 40 tpy 

Sulfur Dioxide 40 tpy 

Particulate Matter (TSP) 25 tpy 
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Ozone 

Lead 

15 tpy 

40 tpy of volatile 
organic compounds 

0. 6 tpy 

Asbestos 0.007 tpy 

Beryllium 0.0004 tpy 

Mercury 0. 1 tpy 

Vinyl Chloride 1 tpy 

Fluorides 3 tpy 

Sulfuric Acid Mist 7 tpy 

Hydrogen Sulfide (H2S) 10 tpy 

Total Reduced Sulfur 
(including H2S) 10 tpy 

Reduced Sulfur Compounds 
(including H2S) 10 tpy 

Municipal waste combustor 
organics (measured as total 
tetra- through acta-chlorinated 
dibenzo-p-dioxins and 
dibenzofurans) 3.5 x 10" tpy 

Municpal waste combustor 
metals (measured as 
particulate matter) 15 tpy 

Municipal waste combustor 
acid gases (measured as the 
sum of 502 and HCl) 40 tpy 

(2) Means, in reference to a net emiSSIOns increase 
or the potential of a source to emit a pollutant 
subject to regulation under the federal Clean Air 
Act that subdivision (I) does not list, any emissions 
rate. 

(3) Notwithstanding subdivision (1), any emiSSIOns 
rate or any net emissions increase associated with a 
major stationary source or major modification, 
which would construct within 10 kilometers of a 
class I area, and have an impact on such area 
equal to or greater than I ug/m' (24-hour average). 

"Stationary source" means any building, structure, 
facility, or installation which emits or may emit any air 
pollutant subject to regulation under the federal Clean Air 
Act. 

"Vatstite f7Fgtfflie ee:'l"l.f18Hntia" e3rehtdes eaeft af the 
lollw::ing eam~oHads, lllliess !lie eampeHnd is Sltbjeet la oo 
emissiBBS s!aadaFa - Seetians H+ 61' m Ell !lie 
fetleffil 8eaft Aff Aee methane; ethaAe; methylene 
el>laflde; 1--;l-;l- tFielileFeethaae (methyl ehlorofaFmh 
trichiOFOIFifiHBFBethane (GFC 113) (~ 1-N-)-:
Irielilarollaoromethafte (CFC ll); diehleFediiiHaFemethane 
(CFC 12); ehleFadillHaFemetllane (CFC 22); tFiflHBFemethane 
(FC 23); dicl!lBFBietr&flHBFBethane (CFC 114); atHl-
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ehlorepentaflaereethane (CFC ll 5); diehleretFiflHoreethone 
(IICFC 123); tetraflHBFOethase (I!FC 134a); 
d!eloFerflaoraelhaae (IICFC Hlb); flftt! ehloradii!HoFaelhane 
(IICFC ll2b). 

C. General. 

I. No owner or other person shall begin actual 
construction of any major stationary source or major 
modification without first obtaining from the board a 
permit to construct and operate such source. 

2. No owner or other person shall relocate any 
emissions unit subject to the provisions of § 120-02-31 
without first obtaining a permit from the board to 
relocate the unit. 

3. Prior to the decision of the board, all permit 
applications will be subject to a public comment 
period, a public hearing will be held as provided in 
subsection R of this section. 

4. The board may combine the requirements of and 
the pennits for emission units within a stationary 
source subject to §§ 120-08-01, 120-08-02, and 
120-08-03 into one permit. Likewise the board may 
require that applications for permits for emission 
units within a stationary source required by §§ 
12o-08-01, 12o-o8-o2, and 120.08.03 be combined into 
one application. 

D. Ambient air increments. 

In areas designated as class I, II or III, increases in 
pollutant concentration over the baseline concentration 
shall be limited to the following: 

MAXIMUM ALLOW ABLE INCREASE 
(micrograms per cubic meter) 

Class I 

Particulate matter: 

TSP, annual geometric mean . . . . . . . . . . . . . . . . . . . . . . . . . 5 

TSP, 24-hour maximum . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . I 0 

Sulfur dioxide: 

Annual arithmetic mean . . .. . . . . .. . . . .. . .. .. .. .. . . . .. . 2 

24-hour maximum . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 5 

Three-hour maximum . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 25 

Nitrogen dioxide: 

Annual arithmetic mean . .. .. . . .. .. .. .. .. . .. .. .. .. . . 2.5 

Class II 
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Particulate matter: 

TSP, annual geometric mean . . . . . . . . . . . . . . . . . . . . . . . . 19 

TSP, 24-hour maximum . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 37 

Sulfur dioxide: 

Annual arithmetic mean . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 20 

24-hour maximum .................................... 91 

Three-hour maximum . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 512 

Nitrogen dioxide: 

Annual arithmetic mean . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 25 

Class III 

Particulate matter: 

TSP, annual geometric mean . . . . . . . . . . . . . . . . . . . . . . . . 37 

TSP, 24-hour maximum .............................. 75 

Sulfur dioxide: 

Annual arithmetic mean . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 40 

Twenty-four hour maximum ........................ 182 

Three-hour maximum 700 

Nitrogen dioxide: 

Annual arithmetic mean . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 50 

For any period other than an annual period, the 
applicable maximum allowable increase may be exceeded 
during one such period per year at any one location. 

E. Ambient air ceilings. 

No concentration of a pollutant shall exceed: 

1. The concentration permitted under the national 
secondary ambient air quality standard, or 

2. The concentration permitted under the national 
primary ambient air quality standard, whichever 
concentration is lowest for the pollutant for a period 
of exposure. 

F. Applications. 

l-o ApplieallaR l&f " !'ffl'lit sftRil lle made ift lile 
fallawiag maaaeF. H lile applieaat is a paF!ReFSkip, a 
geaere! jltH'ffier sftRil sigH lile applieatiea. H lile 
e:pf:llieaRt is a eerparetiea, RSseeiaties 6f eee:flerative, 
aa eflieef sftRil sigH lile applieatlea. H lile applieaRt is-

a sale pFepFieteFsllip, lile prepFieteF sftRil sigH lile 
applieatiea. 

;~, 1. A single application is required, identifying each 
emission unit subjeCt to this section. The application 
shall be submitted according to procedures approved 
by the board. However, where several units are 
included in one project, a single application covering 
all units in the project may be submitted. A separate 
application is required for each location. 

& 2. For projects with phased development, a single 
application may be submitted covering the entire 
project. 

3. Any application form, report, or compliance 
certification submitted to the board shall be signed by 
a responsible official. A responsible official is defined 
as follows: 

a. For a corporation, associatjion or cooperative, a 
responsible official is either (i) the president, 
secretary, treasurer, or a vice-president of the 
corporation in charge of a principal business 
function, or any other person who performs similar 
policy or decision-making functions for the 
corporation, or (iz) a duly authon:Zed representative 
of such corporation tl the representative is 
responsible for the overall operation of one or more 
manufacturing, production, or operating facilities 
applying for or subject to a permit and either (a) 
the facilities employ more than 250 persons or have 
gross annual sales or expenditures exceeding $25 
million (in second quarter 1980 dollars), or (b) the 
authority to sign documents has been assigned or 
delegated to such representative in accordance with 
corporate procedures. 

b. For a partnership or sole proprietorship, a 
responsible official is a general partner or the 
proprietor, respectively. 

c. For a municipality, state, federal, or other public 
agency, a responsible official is either a principal 
executive officer or ranking elected official. A 
principal executive officer of a federal agency 
includes the chief executive officer having 
responsibility for the overall operations of a 
principal geographic unit ot the agency. 

4. Any person signing a document under subdivision 
D 1 above shall make the following certification: 

"I certify under penalty of law that this document 
and all attachments were prepared under my 
direction or supervision in accordance with a 
system designed to assure that qualified personnel 
properly gather and evaluate the information 
submitted. Based on my inquiry of the person or 
persons who manage the system, or those persons 
directly responsible for gathering and evaluating the 
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information, the information submitted is, to the 
best of my knowledge and belief, true, accurate, 
and complete. I am aware that there are significant 
penalties for submitting false information, including 
the possibility of fine and imprisonment for knowing 
violations." 

5. As required under § 10.1-1321.1 of the Virginia Air 
Pollution Control Law, applications shall not be 
deemed complete unless the applicant has provided a 
notice from the locality in which the source is located 
or is to be located that the site and operation of the 
source are consistent with all local ordinances 
adopted pursuant to Chapter 11 (§ 15.1-427 et seq) of 
Title 15.1 of the Code of Virginia. 

G. Compliance with local zoning requirements. 

The owner shall comply in all respects with any existing 
zoning ordinances and regulations in the locality in which 
the source is located or proposes to be located; provided, 
however, thai such compliance does not relieve the board 
ol its duty under § 120-02-14 of these regulations and § 
10-17.!8(e) and (f) of the Virginia Air Pollution Control 
Law to independently consider relevant facts and 
circumstances. 

H. Compliance determination and verification by 
performance testing. 

!. For stationary sources other than those specified in 
subdivision H 2 of this section, compliance with 
standards of performance shall be determined in 
accordance with the provisions of § 120-05-02 and shall 
be verified by performance tests in accordance with 
the provisions of § 120-05-03. 

2. For stationary sources of hazardous air pollutants, 
compliance with emission standards shall be 
determined in accordance with the provisions of § 
120-06-02 and shall be verified by emission tests in 
accordance with the provisions of § 120-06-03. 

3. Testing required by subdivisions H I and 2 of this 
section shall be conducted within 60 days by the 
owner after achieving the maximum production rate 
at which the new or modified source will be operated, 
but not later than 180 days alter initial startup of the 
source; and 60 days thereafter the board shall be 
provided by the owner with two or, upon request, 
more copies of a written report of the results of the 
tests. 

4. For sources subject to the provisions of Rule 5-5 or 
6-1, the requirements of subdivisions H I through 3 of 
this section shall be met in all cases. 

5. For sources other 
subdivision H 4 of this 
subdivisions H 1 through 
unless the board: 
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a. Specifies or approves, in specific cases, the use of 
a reference method with minor changes in 
methodology; 

b. Approves the use of an equivalent method; 

c. Approves the use of an alternative method, the 
results of which the board has determined to be 
adequate for indicating whether a specific source is 
in compliance; 

d. Waives the requirement for testing because, based 
upon a technical evaluation of the past performance 
of similar source types, using similar control 
methods, the board reasonably expects the new or 
modified source to perform in compliance with 
applicable standards; or 

e. Waives the requirement for testing because the 
owner of the source has demonstrated by other 
means to the board's satisfaction that the source is 
in compliance with the applicable standard. 

6. The provisions for the granting of waivers under 
subdivision H 5 of this section are intended for use in 
determining the initial compliance status of a source, 
and the granting of a waiver does not obligate the 
board to do so for determining compliance once the 
source has been in operation for more than one year 
beyond the initial startup date. 

I. Stack heights. 

1. The degree of emission limitation required for 
control of any air pollutant under this section shall 
not be affected in any manner by: 

a. So much of the stack height of any source as 
exceeds good engineering practice, or 

b. Any other dispersion technique. 

2. Subdivision I I of this section shall not apply with 
respect to stack heights in existence before December 
31, 1970, or to dispersion techniques implemented 
before then. 

J. Review of major stationary sources and major 
modifications; source applicability and exemptions. 

1. No stationary source or modification to which the 
requirements of subsections K through S of this 
section apply shall begin actual construction without a 
permit which states that the stationary source or 
modification would meet those requirements. The 
board has authority to issue any such permit. 

2. The requirements of subsections K through S of this 
section shall apply to any major stationary source and 
any major modification with respect to each pollutant 
subject to regulation under the federal Clean Air Act 
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that it would emit, except as this section otherwise 
provides. 

3. The requirements of subsections K through S of this 
section apply only to any major stationary source or 
major modification that would be constructed in an 
area designated as attainment or unclassifiable under 
§ 107(d)(l)(D) or (E) of the federal Clean Air Act. 

4. The requirements of subsections K through S of this 
section shall not apply to a particular major stationary 
source or major modification; if: 

a. The source or modification would be a nonprofit 
health or nonprofit educational institution, or a 
major modification would occur at such an 
institution, and the governor submits a request to 
the administrator that it be exempt from those 
requirements; or 

b. The source or modification would be a major 
stationary source or major modification only if 
fugitive emissions, to . the extent quantifiable, are 
considered in calculating the potential to emit of the 
stationary source or modification and the . source 
does not belong to any of the following categories: 

(1) Coal cleaning plants (with thermal dryers). 

(2) Kraft pulp mills. 

(3) Portland cement plants. 

( 4) Primary zinc smelters. 

(5) Iron and steel mills. 

(6) Primary aluminum ore reduction plants. 

(7) Primary copper smelters. 

(8) Municipal incinerators capable of charging more 
than 250 tons of refuse per day. 

(9) Hydrofluoric acid plants. 

(I 0) Sulfuric acid plants. 

(11) Nitric acid plants. 

(12) Petroleum refineries. 

(13) Lime plants. 

(14) Phosphate rock processing plants. 

(15) Coke oven batteries. 

(16) Sulfur recovery plants. 

(17) Carbon black plants (furnace process). 

(18) Primary lead smelters. 

(19) Fuel conversion plants. 

(20) Sintering plants. 

(21) Secondary metal production plants. 

(22) Chemical process plants. 

(23) Fossil-fuel boilers (or combination thereof) 
totaling more than 250 million British thermal units 
per hour heat input. 

(24) Petroleum storage and transfer units with a 
total storage capacity exceeding 300,000 barrels. 

(25) Taconite ore processing plants. 

(26) Glass fiber processing plants. 

(27) Charcoal production plants. 

(28) Fossil fuel-fired steam electric plants of more 
than 250 million British thermal units per hour heat 
input. 

(29) Any other stationary source category which, as 
of August 7, 1980, is being regulated under Section 
Ill or 112 of the Federal Clean Air Act; or 

c. The source is a portable stationary source whicb 
has previously received a permit under this section, 
and 

(I) The owner proposes to relocate the source and 
emissions of the source at the new location would 
be temporary; and 

(2) The emissions from the source would not exceed 
its allowable emissions; and 

(3) The emissions from the source would impact no 
class I area and no area where an applicable 
increment is known to be violated; and 

( 4) Reasonable notice is given to the board prior to 
the relocation identifying the proposed new location 
and the probable duration of operation at the new 
location. Such notice shall be given to the board not 
less than 10 days in advance of the proposed 
relocation unless a different time duration is 
previously approved by the board; or 

d. The source or modification was not subject to 
this section, with respect to particulate matter, as in 
effect before July 31, 1987, and the owner: 

(I) Obtained all final federal, state and local 
preconstruction approvals or permits necessary 
under Part VIII before July 31, 1987; 
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(2) Commenced construction within 18 months after 
July 31, 1987, or any earlier time required under 
Part VIII; and 

(3) Did not discontinue construction for a period of 
18 months or more and completed construction 
within a reasonable period of time; or 

e. The source or modification was subject to this 
section or 40 CFR 52,21, with respect to particulate 
matter, as in effect before July 31, 1987, and the 
owner submitted an application for a permit under 
this section before that date, and the board 
subsequently determined that the application as 
submitted was complete with respect to the 
particulate matter requirements then in effect in 
this section. Instead, the requirements of subsections 
K through S of this section that were in effect 
before July 31, 1987, shall apply to such source or 
modification. 

5. The requirements of subsections K through S of this 
section shall not apply to a major stationary source or 
major modification with respect to a particular 
pollutant if the owner demonstrates that, as to that 
pollutant, the source or modification is located in an 
area designated as nonattainment under Section 107 of 
the federal Clean Air Act 

6. The requirements of subsections L, N and P of this 
section shall not apply to a major stationary source or 
major modification with respect to a particular 
pollutant, if the allowable emissions of that pollutant 
from the source, or the net emissions increase of that 
pollutant from the modification: 

a. Would impact no class I area and no area where 
an applicable increment is known to be violated, 
and 

b. Would be temporary, 

7. The requirements of subsections L, N and P of this 
section as they relate to any maximum allowable 
increase for a class II area shall not apply to a major 
modification at a stationary source that was in 
existence on March 1, 1978, if the net increase in 
allowable emissions of each pollutant subject to 
regulation under the federal Clean Air Act from the 
modification after the application of best available 
control technology would be less than 50 tons per 
year. 

8. The board may exempt a stationary source or 
modification from the requirements of subsection N of 
this section with respect to monitoring for a particular 
pollutant if: 

a, The emissions increase of the pollutant from the 
new source or the net emissions increase of the 
pollutant from the modification would cause, in any 
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area, air quality impacts less than the following 
amounts: 

Carbon monoxide - 575 ug/m', 8-hour average 

Nitrogen dioxide - 14 ug/m', annual average 

Total suspended particulate - 10 ug/m', 24-hour 
average 

PMIO - 10 ug/m', 24-hour average 

Sulfur dioxide - 13 ugjm', 24-hour average 

Ozone1 

Lead - OJ ug/m', 3-month average 

Mercury - 0.25 ug/m', 24-hour average 

Beryllium - 0.001 ug/m', 24-hour average 

Fluorides - 0,25 ug/m', 24-hour average 

Vinyl chloride - 15 ug/m', 24-hour average 

Total reduced sulfur - 10 ug/m', !-hour average 

Hydrogen sulfide - 0.2 ug/m', !-hour average 

Reduced sulfur compounds - 10 ug/m', !-hour 
average; or 

1 No de minimis air quality level is provided for ozone. 
However, any net increase of 100 tons per year or more of 
volatile organic compounds subject to this section would be 
required to perform an ambient impact analysis including the 
gathering of ambient air quality data. 

b, The concentrations of the pollutant in the area 
that the source or modification would affect are less 
than the concentrations listed in subdivision J 8 a of 
this section, or the pollutant is not listed in 
subdivision J 8 a of this section. 

9. a. At the discretion of the board, the requirements 
for air quality monitoring of PMIO in subdivisions N 1 
a through N 1 d of this section may not apply to a 
particular source or modification when the owner 
submits an application for a permit under this section 
on or before June l, 1988, and the board subsequently 
determines that the application as submitted before 
that date was complete, except with respect to the 
requirements for monitoring particulate matter in 
subdivisions N 1 a through N 1 d. 

b. The requirements for air quality monitoring of 
PMIO in subdivisions N 1 c and d and N 3 of this 
section shall apply to a particular source or 
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modification if the owner submits an application for 
a permit under this section after June I, 1988, and 
no later than December I, 1988. The data shall 
have been gathered over at least the period from 
February l, 1988, to the date the application 
becomes otherwise complete in accordance with the 
provisions set forth under subdivision N I h of this 
section, except that if the board determines that a 
complete and adequate analysis can be 
accomplished with monitoring data over a shorter 
period (not to be less than four months), the data 
that subdivision N 1 c requires shall have been 
gathered over that shorter period. 

10. The requirements of subdivision L 2 of this section 
shall not apply to a stationary source or modification 
with respect to any maximum allowable increase for 
nitrogen oxides if the owner of the source or 
modification submitted an application for a permit 
under this section before the provisions embodying the 
maximum allowable increase took effect as part of the 
applicable State Implementation Plan and the board 
subsequently determined that the application as 
submitted before that date was complete. 

K. Control technology review. 

1. A major stationary source or major modification 
shall meet each applicable emissions limitation under 
the State Implementation Plan and each applicable 
emissions standard and standard of performance under 
40 CFR Parts 60 and 61. 

2. A new major stationary source shall apply best 
available control technology for each pollutant subject 
to regulation under the federal Clean Air Act that it 
would have the potential to emit in significant 
amounts. 

3. A major modification shall apply best available 
control technology for each pollutant subject to 
regulation under the federal Clean Air Act for which 
it would result in a significant net emissions increase 
at the source. This requirement applies to each 
proposed emissions unit at which a net emissions 
increase in the pollutant would occur as a result of a 
physical change or change in the method of operation 
in the unit. 

4. For phased construction projects, the determination 
of best available control technology shall be reviewed 
and modified as appropriate at the latest reasonable 
time which occurs no later than 18 months prior to 
commencement of construction of each independent 
phase of the project. At such time, the owner of the 
applicable stationary source may be required to 
demonstrate the adequacy of any previous 
determination of best available control technology for 
the source. 

L. Source impact analysis. 

The owner of the proposed source or modification shall 
demonstrate that allowable emission increases from the 
proposed source or modification, in conjunction with all 
other applicable emissions increases or reductions 
(including secondary emissions), would not cause or 
contribute to air pollution in violation of: 

l. Any national ambient air quality standard in any 
air quality control region; or 

2. Any applicable maximum allowable increase over 
the baseline concentration in any area. 

M. Air quality models. 

l. All estimates of ambient concentrations required 
under this section shall be based on the applicable air 
quality models, data bases, and other requirements 
specified in the U.S. Environmental Protection Agency 
Guideline, EPA·450/2-78-027R, Guideline on Air Quality 
Models (see Appendix M). 

2. Where an air quality impact model specified in the 
Guideline on Air Quality Models is inappropriate, the 
model may be modified or another model substituted. 
Such a modification or substitution of a model may be 
made on a case-by-case basis, or, where appropriate, 
on a generic basis for a specific state program. 
Written approval of the administrator must be 
obtained for any modification or substitution. In 
addition, use of a modified or substituted model must 
be subject to notice and opportunity for public 
comment under procedures developed in accordance 
with subsection R of this section. 

N. Air quality analysis. 

l. Preapplication analysis. 

a. Any application for a permit under this section 
shall contain an analysis of ambient air quality in 
the area that the major stationary source or major 
modification would affect for each of the following 
pollutants: 

(I) For the source, each pollutant that it would 
have the potential to emit in a significant amount; 

(2) For the modification, each pollutant for which it 
would result in a significant net emissions increase. 

b. With respect to any such pollutant for which no 
national ambient air quality standard exists, the 
analysis shall contain such air quality monitoring 
data as the board determines is necessary to assess 
ambient air quality for that pollutant in any area 
that the emissions of that pollutant would effect. 

c. With respect to any such pollutant (other than 
nonmethane hydrocarbons) for which such a 
standard does exist, the analysis shall contain 
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continuous air quality monitoring data gathered for 
purposes of determining whether emissions of that 
pollutant would cause or contribute to a violation of 
the standard or any maximum allowable increase. 

d. In general, the continuous air quality monitoring 
data that is required shall have been gathered over 
a period of at least one year and shall represent at 
least the year preceding receipt of the application, 
except that, if the board determines that a complete 
and adequate analysis can be accomplished with 
monitoring data gathered over a period shorter than 
one year (but not to be less than four months), the 
data that is required shall have been gathered over 
at least that shorter period. 

e. For any application which becomes complete, 
except as to the requirements of subdivision N 1 c 
and d of this section, between June 8, 1981, and 
February 9, 1982, the data that subdivision N 1 c of 
this section requires shall have been gathered over 
at least the period from February 9, 1981 to the 
date the application becomes otherwise complete, 
except that: 

(I) If the source or modification would have been 
major lor that pollutant under 40 CFR 52.21 as in 
effect on June 19, 1978, any monitoring data shall 
have been gathered over at least the period 
required by those regulations. 

(2) If the board determines that a complete and 
adequate analysis can be accomplished with 
monitoring data over a shorter period (not tess than 
four months), the data that subdivision N l c of this 
section requires shall have been gathered over at 
least that shorter period. 

(3) If the monitoring data would relate exclusively 
to ozone and would not have been required under 
40 CFR 52.21 as in effect on June 19, 1978, the 
board may waive the otherwise applicable 
requirements of this subsection W to the extent that 
the applicant shows that the monitoring data would 
be unrepresentative of air quality over a lull year. 

I. The owner of a proposed stationary source or 
modification of volatile organic compounds who 
satisfies all conditions of Section IV of Appendix S 
to 40 CFR Part 51 may provide post-approval 
monitoring data for ozone in lieu of providing 
preconstruction data as required under subdivision N 
1 of this section. 

g. For any application that becomes complete, 
except as to the requirements of subdivision N 1 e 
and d pertaining to PM10, after December 1, 1988, 
and no later than August 1, 1989, the data that 
subdivision N I c requires shall have been gathered 
over at least the period from August 1, 1988, to the 
date the application becomes otherwise complete, 
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except that if the board determines that a complete 
and adequate analysis can be accomplished with 
monitoring data over a shorter period (not to be 
less than four months), the data that subdivision N 
l c requires shall have been gathered over that 
shorter period. 

h. With respect to any requirements for air quality 
monitoring of PM10 under subdivisions J 9 a and b, 
the owner shall use a monitoring method approved 
by the board and shall estimate the ambient 
concentrations of PM10 using the data collected by 
such approved monitoring method in accordance 
with estimating procedures approved by the board. 

2. Post-construction monitoring. The owner of a major 
stationary source or major modification shall, after 
construction of the stationary source or modification, 
conduct such ambient monitoring as the board 
determines is necessary to determine the effect 
emissions from the stationary source or modification 
may have, or are having, on air quality in any area. 

3. Operation of monitoring stations. The owner of a 
major stationary source or major modification shall 
meet the requirements of Appendix B to 40 CFR Part 
58 during the operation of monitoring stations for 
purposes of satisfying subsection N of this section. 

0. Source information. 

The owner of a proposed source or modification shall 
submit all information necessary to perform any analysis 
or make any determination required under this section. 

1. With respect to a source or modification to which 
subsections K, L, N and P of this section apply, such 
information shall include: 

a. A description of the nature, location, design 
capacity, and typical operating schedule of the 
source or modification, including specifications and 
drawings showing its design and plant layout; 

b. A detailed schedule for construction of the source 
or modification; 

c. A detailed description as to what system of 
continuous emission reduction is planned for the 
source or modification, emission estimates, and any 
other information necessary to determine that best 
available control technology would be applied. 

2. Upon request of the board, the owner shall also 
provide information on: 

a. The air quality impact of the source or 
modification, including meteorological and 
topographical data necessary to estimate such 
impact; and 
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b. The air quality impacts, and the nature and 
extent of any or all general commercial, residential, 
industrial, and other growth which has occurred 
since the baseline date in the area the source or 
modification would affect. 

P. Additional impact analyses. 

I. The owner shall provide an analysis of the 
impairment to visibility, soils and vegetation that 
would occur as a result of the source or modification 
and general commercial, residential, industrial and 
other growth associated with the source or 
modification. The owner need not provide an analysis 
of the impact on vegetation having no significant 
commercial or recreational value. 

2. The owner shall provide an analysis of the air 
quality impact projected for the area as a result of 
general commercial, residential, industrial and other 
growth associated with the source or modification. 

3. The board may require monitoring of visibility in 
any federal class I area near the proposed new 
stationary source or major modification for such 
purposes ar,d by such means as the board deems 
necessary and appropriate. 

Q. Sources impacting federal class I areas - additional 
requirements. 

1. Notice to federal land managers. The board shall 
provide written notice of any permit application for a 
proposed major stationary source or major 
modification, the emissions from which may affect a 
class I area, to the federal land manager and the 
federal official charged with direct responsibility for 
management of any lands within any such area. Such 
notification shall include a copy of all information 
relevant to the permit application and shall be given 
within 30 days of receipt and at least 60 days prior to 
any public hearing on the application for a permit to 
construct. Such notification shall include an analysis of 
the proposed source's anticipated impacts on visibility 
in the federal class I area. The board shall also 
provide the federal land manager and such federal 
officials with a copy of the preliminary determination 
required under subsection R of this section, and shall 
make available to them any materials used in making 
that determination, promptly after the board makes 
such determination. Finally, the board shall also notify 
all affected federal land managers within 30 days of 
receipt of any advance notification of any such permit 
application. 

2. Federal land manager. The federal land manager 
and the federal official charged with direct 
responsibility for management of such lands have an 
affirmative responsibility to protect the air quality 
related values (including visibility) of such lands and 
to consider, in consultation with the board, whether a 

proposed source or modification will have an adverse 
impact on such values. 

3. Visibility analysis. The board shall consider any 
analysis performed by the federal land manager, 
provided within 30 days of the notification required by 
subdivision Q I of this section, that shows that a 
proposed new major stationary source or major 
modification may have an adverse impact on visibility 
in any federal class I area. Where the board finds 
that such an analysis does not demonstrate to the 
satisfaction of the board that an adverse impact on 
visibility will result in the federal class I area, the 
board must, in the notice of public hearing on the 
permit application, either explain this decision or give 
notice as to where the explanation can be obtained. 

4. Denial; impact on air quality related values. The 
federal land manager of any such lands may 
demonstrate to the board that the emissions from a 
proposed source or modification would have an 
adverse impact on the air quality-related values 
(including visibility) of those lands, notwithstanding 
that the change in air quality resulting from emissions 
from such source or modification would not cause or 
contribute to concentrations which would exceed the 
maximum allowable increases for a class I area. If 
the board concurs with such demonstration, then it 
shall not issue the permit. 

5. Class I variances. The owner of a proposed source 
or modification may demonstrate to the federal lane. 
manager that the emissions from such source or 
modification would have no adverse impact on the air 
quality related values of any such lands (including 
visibility), notwithstanding that the change in air 
quality resulting from emissions from such source or 
modification would cause or contribute to 
concentrations which would exceed the maximum 
allowable increases for a class I area. If the federal 
land manager concurs with such demonstration and he 
so certifies, the board may, provided that the 
applicable requirements of this section are otherwise 
met, issue the permit with such emission limitations as 
may be necessary to assure that emissions of sulfur 
dioxide particulate matter, and nitrogen oxides would 
not exceed the following maximum allowable increases 
over minor source baseline concentration for such 
pollutants: 

MAXIMUM ALLOW ABLE INCREASE 
(micrograms per cubic meter) 

Particulate matter: 

TSP, annual geometric mean . . . . . . . . . . . . . . . . . . . . . . . . 19 

TSP, 24-hour maximum .............................. 37 

Sulfur dioxide: 
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Annual arithmetic mean . . . . . . . . . . . . . . .. . . . . .. . . . . . . . 20 

24-hour maximum .................................... 91 

Threechour maximum ................................ 325 

Nitrogen dioxide: 

Annual arithmetic mean . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 25 

6. Sulfur dioxide variance by governor with federal 
land manager's concurrence. The owner of a proposed 
source or modification which cannot be approved 
under subdivision Q 5 of this section may demonstrate 
to the governor that the source cannot be constructed 
by reason of any maximum allowable increase for 
sulfur dioxide for a period of 24 hours or less 
applicable to any class l area and, in the case of 
federal mandatory class I areas, that a variance under 
this clause would not adversely affect the air quality 
related values of the area (including visibility). The 
governor, after consideration of the federal land 
manager's recommendation (if any) and subject to his 
concurrence, may, after notice and public hearing, 
grant a variance from such maximum allowable 
increase. If such variance is granted, the board shall 
issue a permit to such source or modification pursuant 
to the requirements of subdivision Q 8, provided that 
the applicable requirements of this section are 
otherwise met. 

7. Variance by the governor with the president's 
concurrence. In any case whether the governor 
recommends a variance in which the federal land 
manager does not concur, the recommendations of the 
governor and the federal land manager shall be 
transmitted to the president. The president may 
approve the governor's recommendation if he finds 
that the variance is in the national interest. II the 
variance is approved, the board shall issue a permit 
pursuant to the requirements of subdivision Q 8 of this 
section, provided that the applicable requirements of 
this section are otherwise met. 

8. Emission limitations for presidential or 
gubernatorial variance. In the case of a permit issued 
pursuant to subdivision Q 6 or 7 of this section the 
source or modification shall comply with such 
emission limitations as may be necessary to assure 
that emissions of sulfur dioxide from the source or 
modification would not (during any day on which the 
otherwise applicable maximum allowable increases are 
exceeded) cause or contribute to concentrations which 
would exceed the following maximum allowable 
increases over the baseline concentration and to 
assure that such emissions would not cause or 
contribute to concentrations which exceed the 
otherwise applicable maximum allowable increases for 
periods of exposure of 24 hours or less for more than 
18 days, not necessarily consecutive, during any 
annual period: 
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MAXIMUM ALLOWABLE INCREASE 
(micrograms per cubic meter) 

Low terrain High terrain 

Period of exposure areas areas 

24-hour maximum 36 62 

3-hour maximum !30 221 

R. Public participation. 

1. Within 30 days alter receipt of an application te 
e8ftS!fHe!, 8f llflY aflfliliaR te 5\fel> appliealien, !he 
board shall ...wise notify the applicant of llflY 
defieieeey ffi the apfllieaHae 6f ffi the iRfarm:atiafl 
submiltea the status of the application . The 
notification of the initial determination with regard to 
the status of the application shall be provided by the 
board in writing and shall include (i) a determination 
as to which provisions of Part Vlll are applicable, (ii) 
the identification of any deficiencies, and (iii) a 
determination as to whether the application contains 
sufficient information to begin application review. The 
determination that the application has sufficient 
information to begin review is not necessarzly a 
determination that it is complete. Within 30 days 
after receipt of any additional information, the board 
shall notify the applicant of any deficiencies in such 
information. ffi li>e e¥efli el 5\fel> a !lefieieaey, The 
date of receipt of li>e a complete application shall be, 
for the purpose of this section, the date on which the 
board received all required information. 

2. No later than 45 days after receiving the initial 
determination notification required under subdivision 
R 1 of this section, applicants shall notify the public 
about the proposed source as required in subdivision 
R 3 of this section. The applicant shall also provide 
an informational briefing about the proposed source 
for the public as required in subdivision R 4 of this 
section. 

3. The public notice required under subdivison R 2 of 
this section shall be placed by the applicant in at 
least one newspaper of general circulation in the 
affected air quality control region. The notice shall be 
approved by the board and shall include, but not be 
limited to, the name, location, and type of the source, 
and the time and place of the information briefing. 

4. The informational briefing shall be held in the 
locality where the source is or will be located and at 
least 30 days, but no later than 60 days, following the 
day of the publication of the public notice in the 
newspaper. The applicant shall inform the public 
about the operation and potential air quality impact 
of the source and answer any questions concerning 
air quality about the proposed source from those in 
attendance at the briefing. At a minimum, the 
applicant shall provide information on and answer 
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questions about (ij specific pollutants and the total 
quantity of each which the applicant estimates will be 
emitted and (ii) the control technology proposed to be 
used at the time of the informational briefing. 
Representatives from the board shall attend and 
provide information and answer questions on the 
penni! application review process. 

5. Upon a determination by the board that it will 
achieve the desired results in an equally effective 
manner, an applicant for a permit may implement an 

· alternative plan for notifying the public as required in 
subdivision R 3 of this subdivision R 3 of this section 
and for providing the informational briefing as 
required in subdivision R 4 of this section. 

'to 6. Within one year after receipt of a complete 
application, the board shall make a final 
determination on the application. This involves 
performing the following actions in a timely manner: 

a. Make a preliminary determination whether 
construction should be approved, approved with 
conditions, or disapproved. 

b: Make available in at least one location in each 
air quality control region in which the proposed 
source or modification would be constructed a copy 
of all materials the applicant submitted, a copy of 
the preliminary determination and a copy or 
summary of other materials, if any, considered in 
making the preliminary determination. 

c. If appropriate, hold a public briefing on the 
preliminary determination prior to the public 
comment period but no later than the day before 
the beginning of the public comment period. The 
board shall notify the public of the time and place 
of the briefing, by advertisement in a newspaper of 
general circulation in the air quality control region 
in which the proposed source or modification would 
be constructed. The notification shall be published 
at least 30 days prior to the day of the briefing. 

eo d. Notify the public, by advertisement in a 
newspaper of general circulation in each region in 
which the proposed source or modification would be 
constructed, of the application, the preliminary 
determination, the degree of increment consumption 
that is expected from the source or modification, 
and the opportunity for comment at a public 
hearing as well as written public comment. The 
notification shall be published at least 30 days prior 
to the day of the hearing. 

<h e. Send a copy of the notice of public comment 
to the applicant, the administrator and to officials 
and agencies having cognizance over the location 
where the proposed construction would occur as 
follows: state and local air pollution control 
agencies, the chief executives of the city and county 

where the source or modification would be located, 
any comprehensive regional land use planning 
agency and any state, federal land manager, or 
indian governing body whose lands may be affected 
by emissions from the source or modification. 

eo f. Provide opportunity for a public hearing for 
interested persons to appear and submit written or 
oral comments on the air quality impact of the 
source or modification, alternatives to the source or 
modification, the control technology required, and 
other appropriate considerations. 

to g. Consider all written comments submitted within 
a time specified in the notice of public comment 
and all comments received at any public hearing(s) 
in making a final decision on the approvability of 
the application. No later than 10 days after the 
close of the public comment period, the applicant 
may submit a written response to any comments 
submitted by the public. The board shall consider 
the applicant's response in making a final decision. 
The board shall make all comments available for 
public inspection in the same locations where the 
board made available preconstruction information 
relating to the proposed source or modification. 

go- h. Make a final determination whether 
construction should be approved, approved with 
conditions, or disapproved pursuant to this section. 

1r. i. Notify the applicant in writing of the final 
determination and make such notification available 
for public inspection at the same location where the 
board made available preconstruction information 
and public comments relating to the source or 
modification. 

S. Source obligation. 

1. Any owner who constructs or operates a source or 
modification not in accordance (i) with the application 
submitted pursuant to this section or (ii) with the 
terms and conditions of any approval to construct or 
operate , or any owner of a source or modification 
subject to this section who commences construction or 
operation after the effective date of these regulations 
without applying for and receiving approval hereunder, 
shall be subject to appropriate enforcement action as 
required under subsection Z of this section . 

2. Approval to construct shall become invalid if 
construction is not commenced within 18 months after 
receipt of such approval, if construction is 
discontinued for a period of 18 months or more, or if 
construction is not completed within a reasonable 
time. The board may extend the 18-month period upon 
a satisfactory showing that an extension is justified. 
This provision does not apply to the time period 
between construction of the approved phases of a 
phased construction project; each phase must 
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commence construction within 18 months of the 
projected and approved commencement date. 

3. Approval to construct shall not relieve any owner of 
the responsibility to comply fully with applicable 
provisions of the State Implementation Plan and any 
other requirements under local, state or federal law. 

4. At such time that a particular source or 
modification becomes a major stationary source or 
major modification solely by virtue of a relaxation in 
any enforceable limitation which was established after 
August 7, 1980, on the capacity of the source or 
modification otherwise to emit a pollutant, such as a 
restriction on hours of operation, then the 
requirements of subsections K through S of this 
section shall apply to the source or modification as 
though construction had no! yet commenced on the 
source or modification. 

T. Environmental impact statements. 

Whenever any proposed source or modification is subject 
to action by a federal agency which might necessitate 
preparation of an environmental impact statement pursuant 
to the National Environmental Policy Act (42 U.S.C. 4321), 
review conducted pursuant to this section shall be 
coordinated by the administrator with the broad 
environmental reviews under that Act and under Section 
309 of the federal Clean Air Act to the maximum extent 
feasible and reasonable. 
I 

U. Disputed permits. 

If a permit is proposed to be issued for any major 
stationary source or major modification proposed for 
construction in any state which the governor of an 
affected state or indian governing body of an affected 
tribe determines will cause or contribute to a cumulative 
change in air quality in excess of that allowed in this part 
within the affected state or indian reservation, the 
governor or indian governing body may request the 
administrator to enter into negotiations with the parties 
involved to resolve such dispute. If requested by any state 
or indian governing body involved, the administrator shall 
make a recommendation to resolve the dispute and protect 
the air quality related values of the lands involved. If the 
parties involved do not reach agreement, the admi~istrator 
shall resolve the dispute and his determination, or the 
results of agreements reached through other means, shall 
become part of the applicable state implementation plan 
and shall be enforceable as part of such plan. 

V. Interstate pollution abatement. 

1. The owner of each source or modification, which 
may significantly contribute to levels of air pollution 
in excess of an ambient air quality standard in any 
air quality control region outside the Commonwealth, 
shaH provide written notice to all nearby states of the 
air pollution levels which may be affected by such 
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source at least 60 days prior to the date of 
commencement of construction. 

2. Any state or political subdivision may petition the 
administrator for a finding that any source or 
modification emits or would emit any air pollutant in 
amounts which will prevent attainment or maintenance 
of any ambient air quality standard or interfere with 
measures for the prevention of significant deterioration 
or the protection of visibility in the state 
implementation plan for such state. Within 60 days 
after receipt of such petition and after a public 
hearing, the administrator will make such a finding or 
deny the petition. 

3. Notwithstanding any permit granted pursuant to this 
section, no owner or other person shall commence 
construction or modification or begin operation of a 
source to which a finding has been made under the 
provisions of subdivision V 2 of this section. 

W. Innovative control technology. 

l. An owner of a proposed major stationary source or 
major modification may request the board in writing 
no later than the close of the public comment period 
under subsection R to approve a system of innovative 
control technology. 

2. The board shall determine that the source or 
modification may employ a system of innovative 
control technology, if: 

a. The proposed control system would not cause or 
contribute to an unreasonable risk to public health, 
welfare, or safety in its operation or function; 

b. The owner agrees to achieve a level of 
continuous emissions reduction equivalent to that 
which would have been required under subdivision 
K 2 of this section by a date specified by the board. 
Such date shall not be later than lour years !rom 
the time of startup or seven years from permit 
issuance; 

c. The source or modification would meet the 
requirements of subsections K and L of this section 
based on the emissions rate that the stationary 
source employing the system of innovative control 
technology would be required to meet on the date 
specified by the board; 

d. The source or modification would not, before the 
date specified by the board: 

(1) Cause or contribute to a violation of an 
applicable national ambient air quality standard; or 

(2) Impact any area where an applicable increment 
is known to be violated; 
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e. All other applicable requirements including those 
for public participation have been met; and 

f. The provisions of subsection Q of this section 
(relating to class I areas) have been satisfied with 
respect to all periods during the life of the source 
or modification. 

3. The board shall withdraw any approval to employ a 
system of innovative control technology made under 
this section, if: 

a. The proposed system fails by the specified date 
to achieve the required continuous emissions 
reduction rate; or 

b. The proposed system fails before the specified 
date so as to contribute to an unreasonable risk to 
public health, welfare, or safety; or 

c. The board decides at any time that the proposed 
system is unlikely to achieve the required level of 
control or to protect the public health, welfare, or 
safety. 

4. If a source or modification fails to meet the 
requirement level of continuous emission reduction 
within the specified time period or the approval is 
withdrawn in accordance with subdivision W 3 of this 
section, the board may allow the source or 
modification up to an additional three years to meet 
the requirement for the application of best available 
control technology through use of a demonstrated 
system of control. 

X. Reactivation and permanent shutdown. 

1. The reactivation of a stationary source is not 
subject to provisions of this section unless a decision 
concerning shutdown has been made pursuant to the 
provisions of subdivisions X 2 through X 4 of this 
section or subdivision P 5 of § 12o-IJ8-o4. 

2. Upon a final decision by the board that a 
stationary source is shut down permanently, the 
board shall revoke the permit by written notification 
to the owner and remove the source from the 
emission inventory or consider its emissions to be 
zero in any air quality analysis conducted; and the 
source shall not commence operation without a 
permit being issued under the applicable provisions of 
Part VIII. 

3. The final decision shall be rendered as follows: 

a. Upon a determination that the source has not 
operated for a year or more, the board shall 
provide written notification to the owner (i) of its 
tentative decision that the source is considered to 
be shut down permanently; (ii) that the decision 
shall become final if the owner fails to provide, 

withi'n three months of the notice, written respons(; 
to the board that the shutdown is not to be 
considered permanent; and (iii) that the owner has 
a right to a formal hearing on this issue before the 
board makes a f{nal decision. The response from the 
owner shall include the basis for the assertion that 
the shutdown is not to be considered permanent 
and a projected date for restart-up of the source 
and shall include a request for a fonnal hearing if 
the owner wishes to exercise that right. 

b. If the board should find that the basis for the 
assertion is not sound or the projected restart~up 
date allows for an unreasonably long period of 
inoperation, the board shall hold a formal hearing 
on the issue zf one is requested or, if no hearing is 
requested, decision to consider the shutdown 
permanent shall become final. 

4. Nothing in these regulations shall be construed to 
prevent the board and the owner from making a 
mutual determination that a source is shut down 
permanently prior to any final decision rendered 
under subdivision X 3 of this section. 

Y. Transfer of permits. 

1. No person shall transfer a permit from one location 
to another, or from one piece of equipment to 
another. 

2. in the case of a transfer of ownership of ' 
stationary source, the new owner shall abide by any 
current permit issued to the previous owner. The new 
owner shall notify the board of the change in 
ownership within 30 days of the transfer. 

3. In the case of a name change of a stationary 
source, the owner shall abide by any current permit 
issued under the previous source name. The owner 
shall notify the board of the change in source name 
within 30 days of the name change. 

4. The provisions of this subsection concerning the 
transfer of a permit from one location to another 
should not apply to the relocation of portable 
faczlities that are exempt from the provisions of 
subsections K through S of this section by subdivision 
J 4 c of this section. 

Z. Permit invalidation, revocation, and enforcement. 

1. Permits issued under this section shall be subject 
to such terms and conditions set forth in the permit 
as the board may deem necessary to ensure 
compliance wzth all applicable requirements of the 
regulations. 

2. The board may revoke any permit if the permittee: 

a. Knowingly makes material misstatements in thP 
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permzt applicatz'on or any amendments thereto; 

b. Fails to comply with the terms or conditions of 
the permit; 

c, Fails to comply with any emission standards 
applicable to an emissions unit included in the 
permit; 

d. Causes emissions from the stationary source 
which result in violations of, or interfere with the 
attainment and maintenance of, any ambient air 
quality standard; or fails to operate in conformance 
with any applicable control strategy, including any 
emission standards or emiSion limitations, in the 
State Implementation Plan in effect at the time that 
an application is submitted; or 

e. !?ails to comply with the applicable provisions of 
this section. 

3. The board may suspend, under such conditions and 
for such period of time as the board may prescribe, 
any permit for any of the grounds for revocation 
contained in subdivision Z 2 of this section or for any 
other violations of these regulations. 

4. Violation of these regulations shall be grounds for 
revocation of permits issued under this section and 
are subject to the civil charges, penalties and all 
other relief contained in Part II of these regulations 
and the Virginia Air Pollution Control Law. 

5. The board shall notify the applicant in writing of 
its decision, with its reasons, to change, suspend or 
revoke a permit, or to render a permit invalid. 

AA. Ct'rcumvention. 

Regardless of the exemptions provided in this section, 
no owner or other person shall circumvent the 
requirements of this section by causing or allowing a 
pattern of ownership or development over a 
geographic area of a source which, except for the 
pattern of ownership or development, would otherwise 
require a permit. 

§ 120-08-03. Permits · major stationary sources and major 
modifications locating in nonattainment areas. 

A. Applicability_ 

L The provisions of this section apply to the 
construction or reconstruction of any major stationary 
source or major modification. 

2. The provisions of this FHie- section apply in 
nonattaimnent areas. 

3. At such time that a particular source or 
modification becomes a major stationary source or 
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major modification solely by virtue of a relaxation in 
any enforceable limitation which was established after 
August 7, 1980, on the capacity of the source or 
modification otherwise to emit a pollutant, such as a 
restriction on hours of operation, then the 
requirements of this section shall apply to the source 
or modification as though construction has not 
commenced on the source or modification. 

4. Where a source is constructed or modified in 
increments which individually are not subject to 
approval under this section and which are not part of 
a program of construction or modification in planned 
incremental phases approved by the board, all such 
increments shall be added together for determining 
the applicability of this section. 

+.- 5. Unless specified otherwise, the provisions of this 
section are applicable to various sources as follows: 

a. Provisions referring to "sources," "new and/or 
modified sources" or "stationary sources" are 
applicable to the construction, reconstruction or 
modification of all major stationary sources and 
major modifications. 

b. Any emissions units not subject to the provisions 
of this section may be subject to the provisions of § 
120-08-01 or § 120-08-02. 

B. Definitions. 

1. As used in this section, all words or terms not 
defined herein shall have the meaning given them in 
Part I, unless otherwise required by context 

2, For the purpose of this section, § 120-05-0404 and 
any related use, the words or terms shall have the 
meaning given them in subsection B 3 of this section: 

3. Terms defined. 

"Actual emissions" 

(1) Means the actual rate of emissions of a 
pollutant form an emissions unit, as determined in 
accordance with subdivisions (2) through (4). 

(2) In general, actual emissions as of a particular 
date shall equal the average rate, in tons per year, 
at which the unit actually emitted the pollutant 
during a twoDyear period which precedes the 
particular date and which is representative of 
normal source operation. The board shall allow the 
use of a different time period upon a determination 
that it is more representative of normal source 
operation. Actual emissions shall be calculated using 
the unit's actual operating hours, production rates, 
and types of materials processed, stored, or 
combusted during the selected time period. 
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(3) The board may presume that the source-specific 
allowable emissions for the unit are equivalent to 
the actual emissions of the unit. 

( 4) For any emissions unit which has not begun 
normal opertions on the particular date, actual 
emissions shall equal the potential to emit of the 
unit of that date. 

"Administrator" means the Administrator of the U.S. 
Environmental Protection Agency (EPA) or his authorized 
representative. 

"Allowable emissions" means the emissions rate of a 
stationary source calculated using the maximum rated 
capacity of the source (unless the source is subject to 
federally or state enforceable limits which restrict the 
operating rate, or hours of operation, or both) and the 
most stringent of the following: 

(I) The applicable standards set forth in 40 CFR 
Parts 60 and 61; 

(2) Any applicable State Implementation Plant 
emissions limitation including those with a future 
compliance date; or 

(3) The emissions rate specified as a federally and 
state enforceable permit condition, including those 
with a future compliance date. 

"Begin actual construction" means, in general, initiation 
of physical onsite construction activities on an emissions 
unit which are of a permanent nature. Such activities 
include, but are not limited to, installation of building 
supports and foundations, laying of underground pipework, 
and construction of permanent storage structures. With 
respect to a change in method of operation, this term 
refers to those on-site activities other than preparatory 
activities which mark the initiation of the change. 

"Building, structure, tJT facility, or installation" means 
all of the pollutant-emitting activities which belong to the 
same industrial grouping, are located on one or more 
contiguous or adjacent properties, and are under the 
control of the same person (or persons under common 
control) except the activities of any vessel. 
Pollutant-emitting activities shall be considered as part of 
the same industrial grouping if they belong to the same 
"Major Group" (i.e., which have the same two-digit code) 
as described in the "Standard Industrial Classification 
Manual," as amended by the Supplement (see Appendix 
M). 

"Commence," as applied to construction of a major 
stationary source or major modification, means that the 
owner has all necessary preconstruction approvals or 
permits and either has: 

(1) Begun, or caused to begin, a continuous program 
of actual on-site construction of the source, to be 

completed within a reasonable time; or 

(2) Entered into binding agreements or contractual 
obligations, which cannot be eaaeellefl canceled or 
modified without substantial loss to the owner, to 
undertake a program of actual construction of the 
source, to be completed within a reasonable time. 

"Construction" means any physical change or change in 
the method of operation (including fabrication, erection, 
installation, demolition, or modification of an emissions 
unit) which would result in a change in actual emissions. 

"Emissions unit" means any part of a stationary source 
which emits or would have the potential to emit any 
pollutant subject to regulation under the Federal Clean Air 
Act. 

"Federally enforceable" means all limitations and 
conditions which are enforceable by the Administrator, 
including those requirements developed pursuant to 40 
CFR Parts 60 and 61, requirements within the State 
Implementation Plan, and any permit requirements 
established pursuant to 40 CFR 52.21 or Part VIII , 
including operating permits issued under an EPA-approved 
program that is incorporated into the State 
Implementation Plan and expressly requires adherence to 
any permit issued under such program . 

"Fixed capital cost" means the capital needed to 
provide all the depreciable components. 

"Fugitive emissions" means those emissions which could 
not reasonably pass through a stack, chimney, vent, or 
other functionally equivalent opening. 

"Iastallatiea" meaas oo iileati!iab!e !'ieee sf Jffile€SS 
eq•ipment. 

"Lowest achievable emzsswn rate" means for any 
source, the more stringent rate of emissions based on the 
following: 

(!) The most stringent emissions limitation which is 
contained in the implementation plan of any state 
for such class or category of stationary source, 
unless the owner of the proposed stationary source 
demonstrates that such limitations are not 
achievable; or 

(2) The most stringent emissions limitation which is 
achieved in practice by such class or category of 
stationary seuree sources . This limitation, when 
applied to a modification, means the lowest 
achievable emissions rate for the new or modified 
emissions units within the stationary source. In no 
event shall the application of this term permit a 
proposed new or modified stationary source to emit 
any pollutant in excess of the amount allowable 
under an applicable new source standard of 
performance. 
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"Major modzfication" 

(I) Means any physical change in or change in the 
method of operation of a major stationary source 
that would result in a significant net emissions 
increase ol any pollutant subject to regulation under 
the Federal Clean Air Act. 

(2) Any net emissions increase that is considered 
significant for volatile organic compounds shall be 
considered significant for ozone. 

(3) A physical change or change in the method of 
operation shall not include: 

(a) Routine maintenance, repair and replacement: 

(bt Yse &I an alle<aative fuel ar rew material ey 
rea!IOO al lffi - lHffieF Seetiass ;!{a1 aft<! fl>1 al 
!he ~ ~ aft<! En':iranmenlal Caerdiaatiaa 
Ae! al HJ.+4 ·far any sepersediag legislaliaa) ar ey 
rea!IOO al !lt n&t\lfl!t gas eertailmeat pll>ft parseaat Ia 
!he Fe<leral PeweF Ae!; 

fe-! tlse al an alteraati-.'e - ey rea!IOO al an er<leT
er ffile lHffieF Seetiefl ill al !he Federal Clel>ft Aff 
Ae!• 

t<J+ Yse af oo allefflative - &I a steam geaeratiag 
lHl1l Ia !he eJ<IIffi! !flat !he feel is generated ffeffi 
ffit!ftlcijlal salld wasle; 

{£} (b) Use of an alternative fuel or raw material 
by a stationary source which: 

1 The source was capable of accommodating before 
December 21, !976, unless such change would be 
prohibited under any federally or state enforceable 
permit condition which was established after 
December 21, 1976, pursuant to 40 CFR 52.21 or 
Part Vlll; or 

2 The source is approved to use under any permit 
issued under 40 CFR 52.21 or Part VIII; 

«)- (c) An increase in the hours of operation or in 
the production rate, unless such change is prohibited 
under any federally or state enforceable pemirt 
conditiion which was established after December 21, 
1976, pursuant to 40 CFR 52.21 or Part VIII. 

"Major stationary source" 

(!) Means: 

(a) Any stationary source of air pollutants which 
emits, or has the potential to emit, (i) 100 tons per 
year or more of any pollutant subject to regulation 
under the Federal Clean Air Act , or (ii) 50 tons per 
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year or more of volatile organic compounds or 
nitrogen oxides in ozone nonattainment areas 
classzfied as serious in Apendix K or (iii) 25 tons 
per year or more of volatile organic compounds or 
nitrogen oxides in ozone nonattainment areas 
classified as severe in Appendix K ; or 

(b) Any physical change that would occur at a 
stationary source not qualifying under subdivision 
{ft)fl7- (![a) of this definition as a major stationary 
source, if the change would constitute a major 
stationary source by itself. 

(2) A major stationary source that is major for 
volatile organic compounds shall be considered 
major for ozone. 

(3) The fugitive emissions of a stationary source 
shall not be included in determining for any of the 
purposes of this section whether it is a major 
stationary source, unless the source belongs to one 
of the following categories of stationary sources: 

(a) Coal cleaning plants (with thermal dryers). 

(b) Kraft pulp mills. 

(c) Portland cement plants. 

(d) Primary zinc smelters. 

(e) Iron and steel m1lls. 

(f) Primary aluminum ore reduction plants. 

(g) Primary copper smelters. 

(h) Municipal incinerators (or combinations thereof) 
capable of charging more than 250 tons of refuse 
per day. 

(i) Hydrofluoric acid plants. 

(/) Sulfuric acid plants. 

(k) Nitric acid plants. 

(/) Petroleum refineries. 

(m) Lime plants. 

(n) Phosphate rock processing plants. 

(o) Coke oven batteries. 

(p) Sulfur recovery plants. 

(q) Carbon black plants (furnace process). 

(r) Primary lead smelters. 
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(s) Fuel conversion plants. 

(t) Sintering plants. 

(u) Secondary metal production plants. 

(v) Chemical process plants. 

(w) Fossilfuel boilers (or combination thereof) 
totaling more than 250 million British thermal units 
per hour heat input. 

(x) Petroleum storage and transfer units with a 
total storage capacity exceeding 300,000 barrels. 

(y) Taconite ore processing plants. 

(z) Glass fiber manufacturing plants. 

( aa) Charcoal production plants. 

(bb) Fossil fuel steam electric plants of more than 
250 million British thermal units per hour heat 
input. 

(cc) Any other stationary source category which, as 
of August 7, I980, is being regulated under Section 
Ill or 112 of the federal Clean Air Act. 

"Necessary preconstruction approvals or pennits" means 
those permits or approvals required under federal air 
quality control laws and regulations, and those air quality 
control laws and regulations which are part of the 
applicable State Implementation Plan. 

"Net emissions increase" 

(I) Means the amount by which the sum of the 
following exceeds zero: 

(a) Any increase in actual emtsswns from a 
particular physical change or change in the method 
of operation at i:! stationary source; and 

(b) Any other increases and decreases in actual 
emissions at the source that are contemporaneous 
with the particular change and are otherwise 
creditable. 

(2) An increase or decrease in actual emissions is 
contemporaneous with the increase from the 
particular change only if it occurs before the date 
that the increase from the particular change occurs. 
For sources located in ozone nonattainment areas 
classified as serious or severe in Appendix K, an 
increase or decrease in actual emissions of volatile 
organic compounds or nitrogen oxides is 
contemporaneous with the ihcrease from the 
particular change only if it occurs during any 
period of five consecutive calendar years which 
includes the calendar year in which the increase 

from the particular change occurs. 

(3) An increase or decrease in actual emissions is 
creditable only if:. 

(a) It occurs wi!lHft a reaseaable l'fflOO 16 l>e 
Sjleeified by !lie - between the date five years 
before construction on the change specified in 
subdivision (I) (a) of this definition commences and 
the date that the increase spec1jied in subdivision 
( IJa) of this definition occurs ; and 

(b) The board has not relied on it in issuing a 
pemit for the source pursuant to Part VIII which 
permit is in effect when the increase in actual 
emissions from the particular change occurs. 

( 4) An increase in actual emissions is creditable 
only to the extent that the new level of actual 
emissions exceeds the old level. 

(5) A decrease in actual emission is creditable only 
to the extent that: 

(a) The old level of actual emissions or the old 
level of allowable emissions, whichever is lower, 
exceeds the new level of actual emissions; 

(b) It is federally or state enforceable at and after 
the time that actual construction on the particular 

(c) The board has not relied on it in issuing any 
permit pursuant to Part VIII or the board has not 
relied on it in demonstrating attainment or 
reasonable further progress in the State 
Implementation Plan. 

(d) It has approximately the same qualitative 
significance for public health and welfare as that 
attributed to the increase from the particular 
change. 

(6) An increase that results from a physical change 
at a source occurs when the emissions unit on 
which construction occurred becomes operational 
and begins to emit a particular pollutant. Any 
replacement unit that requires shakedown becomes 
operational only after a reasonable shakedown 
period, not to exceed 180 days. 

"Nonattainment pollutant" means within an 
nonattainment area, the pollutant for which such area is 
designated nonattainment. For ozone nonattainment areas, 
the nonattainment jlellatant pollutants shall be volatile 
organic compounds (including hydrocarbons) and nitrogen 
oxides. 

"Potential to emit" means the maximum capacity of a 
stationary source to emit a pollutant under its physical and 
operational design. Any physical or operational limitation 
on the capacity of the source to emit a pollutant, including 
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air pollution control equipment, and restrictions on hours 
of operation or on the type or amount of material 
combusted, stored, or processed, shall be treated as part 
o! its design only i! the limitation or the effect it would 
have on emissions is federally or state enforceable. 
Secondary emissions do not count in determining the 
potential to emit of a stationary source. 

"Qualifying pollutant" means with regard to a major 
stationary source, any pollutant emitted in such quantities 
or at such rate as to qualify the source as a major 
stationary source. 

"Reasonable further progress" means the annual 
incremental reductions in emissions of a given air 
pollutant (including substantial reductions in the early 
years following approval or promulgation of a state 
implementation plan and regular reductions thereafter) 
which are sufficient in the judgment of the board to 
provide !or attainment of the applicable ambient air 
quality standard within a specified nonattainment area by 
the attainment date prescribed in the State Implementation 
Plan for such area. 

"Reconstruction" means when the fixed capital cost of 
the new components exceeds 50% of the fixed capital cost 
of a comparable entirely new stationary source. Any final 
decision as to whether reconstruction has occurred shall 
be made in accordance with the provisions of subdivisions 
(l) through (3) below. A reconstructed stationary source 
will be treated as a new stationary source for purposes of 
ihis section. In determining lowest achievable emission 
rate for a reconstructed stationary source, the provisions 
of subdivision (4) below shall be taken into account in 
assessing whether a new source performance standard is 
applicable to such stationary source. 

(I) The fixed capital cost of the replacements in 
comparison to the fixed capital cost that would be 
required to construct a comparable entirely new 
facility. 

(2) The estimated life of the facility after the 
replacements compared to the life of a comparable 
entirely new facility. 

(3) The extent to which the components being 
replaced cause or contribute to the emissions from 
the facility. 

( 4) Any economic 
compliance with 
performance which 
replacements. 

or technical limitations on 
applicable standards of 

are inherent in the proposed 

"Secondary emissions" means emissions which would 
occur as a result of the construction or operation of a 
major stationary source or major modification, but do not 
come from the major stationary source or major 
modification itself. For the purpose of this section, 
secondary emissions must be specific, well defined, 
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quantifiable, and impact the same general area as the 
stationary source or modification which causes the 
secondary emisswns. Secondary emissions include 
emissions from any offsite support facility which would not 
be constructed or increase its emissions except as a result 
of the construction or operation of the major stationary 
source or major modification. Secondary emissions do not 
include any emissions which come directly from a mobile 
source, such as emissions from the tailpipe of a motor 
vehicle, from a train, or from a vessel. 

"Significant" means in reference to a net emissions 
increase or the potential of a source to emit any of the 
following pollutants, a rate of emissions that would equal 
or exceed any of the following rates: 

( 1) Ozone nonattainment areas classified as sen"ous 
or severe in Appendix K. 

Pollutant Emissions Rate 

Carbon Monoxide 100 tons per year (tpy) 

Nitrogen Oxides 25 tpy 

Sulfer Dioxide 40 tpy 

Particulate Matter 25 tpy 

Ozone 25 tpy of volatile 
organic compounds 

Lead 0.6 tpy 

(2) Other nonattainment areas. 

Pollutant 

Carbon Monoxide 

Nitrogen Oxides 

Sulfur Dioxide 

Particulate Matter 

Ozone 

Lead 

Emissions Rate 

100 tons per year (tpy) 

40 tpy 

40 tpy 

25 tpy 

40 tpy of volatile 
organic compounds 

0. 6 tpy 

"Stationary source" means any building, structure, 
facility, or installation which emits or may emit any air 
pollutant subject to regulation under the Federal Clean Air 
Act. 

C. General. 

1. No owner or other person shall begin actual 
construction, reconstructoin or modification of nay 
major stationary source or major modification without 
first obtaining from the board a permit to construct 
and operate such source. 
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2. No owner or other person shall relocate any 
emissions unit subject to the provisions of § 120-02-31 
without first obtaining from the board a permit to 
relocate the unit. 

& Pfier !e !he aeeisiea 6f !he b6af<l, all ~'&"'it 
applieatiaas wl1i be 9l±bjeet !e a l*ffllie eammeat 
jlefieel 6f at least aG <lay!r. ffi aaaitiaa, at !he eH<I 6f 
!he l*ffllie eammeat j>eF!a<l; a l*ffllie lteaffilg wl1i be 
beM witlt fift!lee ta aeeeraaaee witlt sabseetiaa G 6 6f 
tbis seeti6fr. 

3. The board may combine the requirements of and 
the permits for emission units within a stationary 
source subject to §§ 120-08-01, 120-08-02 and 120-08-03 
into one permit. Likewise the board may require that 
applications for permits for emission units within a 
stationary source required by §§ 120-08-01, 120-08-02, 
and 120-08-03 be combined into one application. 

D. Applications. 

t ApplieaHea fur a j3effi>lt sball be - ta !he 
!ellewing maaaer. H !he applieaat is a partnership, a 
geaeral j'>fH'taer sball sigR !he applieaHaa. H !he 
~feafit is a eaFf)eFatiee, assaeiatiaR er eee~eFative, 
aa ef!!eeF sball sigR !he applieatlaa. H !he applieaat is
a sale ~reprietarshljr, !he preprieter sball sigR !he 
applieatiaa. 

~ I. A single application is required identifying each 
emission unit subject to this section. The application 
shall be submitted according to procedures approved 
by the board. However, where several units are 
included in one project, a single application covering 
all units in the project may be submitted. A separate 
application is required for each location. 

& 2. For projects with phased development, a single 
application should be submitted covering the entire 
project. 

3. Any application form, report, or compliance 
certification submitted to the board shall be signed by 
a responsible official. A responsible official. A 
responsible official is defined as follows: 

a. For a corporation, association or cooperative, a 
responsible official is either (i} the president, 
secretary, treasurer, or a vice-president of the 
corporation in charge of a principal business 
junction, or any other person who performs simz1ar 
policy or decision-making functions for the 
corporation, or (ii) a duly authorized representative 
of such corporation if the representative is 
responsible for the overall operation of one or more 
manufacturing, production, or operating facilities 
applying for or subject to a permit and either (a) 
the facilities employ more than 250 persons or have 
gross annual sales or expenditures exceeding $25 
million (in second quarter 1980 dollars), or (b) the 

authority to sign documents has been assigned or 
delegated to such representative in accordance with 
corporate procedures. 

b. For a partnership or sole proprietorship, a 
responsible official is a general partner or the 
propn·etor, respectively. 

c. For a municipality, state, federal, or other public 
agency, a responsible official is either a principal 
executive officer or ranking elected official. A 
principal executive officer of a federal agency 
includes the chief executive officer having 
responsibility for the overall operations of a 
principal geographic unit of the agency. 

4. Any person signing a document under subdivision 
D 3 above shall make the following certification: 

"1 certify under the penalty of law that this 
document and all attachments were prepared under 
my direction or supervision in accordance with a 
system designed to assure that qualified personnel 
properly gather and evaluate the information 
submitted. Based on my inquiry of the person or 
persons who manage the system, or those persons 
directly responsible for gathering and evaluating the 
information, the information submitted is, to the 
best of my knowledge and belief, true, accurate, 
and complete. I am aware that there are significant 
penalties for submitting false information, including 
the possibility of fine and imprisonment for knowin5 
violations." 

5. As required under§ 10.1-1321.1 of the Virginia Air 
Pollution Control Law, applications shall not be 
deemed complete unless the applicant has provided a 
notice from the locality in which the source is located 
or is to be located that the site and operation of the 
source are consiStent with all local ordinances 
adopted pursuant to Chapter 11 (§ 15.1-427 et seq.) of 
Title 15.1 of the Code of Virginia. 

E. Information required. 

I. Each application for a permit shall include such 
information as may be required by the board to 
determine the effect of the proposed source on the 
ambient air quality and to determine compliance with 
the emission standards which are applicable. The 
information required shall include, but is not limited 
to the following: 

a. That specified on applicable permit forms 
furnished by the board. Any calculations shall 
include sufficient detail to permit assessment of the 
validity of such calculations. Completion of these 
forms serves as initial registration of new and 
modified sources. 

b. Any additional information or documentation that 
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the board deems necessary to review and analyze 
the air pollution aspects of the source, including the 
submission of measured air quality data at !he 
proposed site prior to construction, reconstruction or 
modification. Such measurements shall be 
accomplished using procedures acceptable to the 
board. 

c. For major stationary sources, the location and 
registration number for all stationary sources owned 
or operated by the applicant (or by any entity 
controlling, controlled by, or under common control 
with the applicant) in the Commonwealth. 

d. For major stationary sources, the analyses 
required by subdivision K 2 of this section shall 
provided b the applicant Upon request, the board 
will advise an applicant of the reasonable 
geographic limitation on the areas to be subject to 
an analysis to determine the air quality impact at 
the proposed source. 

2. The above information and analysis shall be 
determined and presented according to procedures and 
using methods acceptable to the board. 

F. Standards/conditions for granting permits. 

No permit will be granted pursuant to this section unless 
it is shown to the satisfaction of the board that the source 
.will be designed, built and equipped to operated without 
,causing a violation of the applicable provisions of these 
regulations and that the following standards and conditions 
have been met: 

L The source shall be designed, built and equipped to 
comply with standards of performance prescribed 
under Part V and with emission standards prescribed 
under Part VL 

2. The source shall be designed, built and equipped to 
operate without preventing or interfering with the 
attainment or maintenance of any applicable ambient 
air quality standard and without causing or 
exacerbating a violation of any applicable ambient air 
quality standard. 

& H ~lie emissieRs at ll!e ~aalilyiag """'*'aiameat 
!lfliJ.Htaftt resultiRg frem ll!e 96llfee eftliSe 61' eea!Fil>ute 
fa emissiofl le¥els wffi.eft ~ tHe allawaaee 
]>erti'>Hie& fur sue!> pallutaat ift ll!e affeetea 
ooool!alameat area frem aew 61' maaifiea S6IH'eeS ift 
ll!e "J'jl!jeal>le eeatFal strategy f)6f!iaR at ll!e 5tate 
lmplementatiaa Pfflft; tl>efl by ll!e time ll!e 96llfee 

l>egloo eperaliaa ll!e !ala! allowable emissiaes fur ll!e 
~ualilyiag seaallaiameat pai!Htaats frem aH statieaary 
~ fan!ieipatea ift Be ift eperatieH, iselu<liag ll!e 
pr~ s~ ift ll!e afleeted eeRattaiRmeRt area 
mus! ae sulfieieatly less tftaft ll!e !ala! allewal>le 
emissieas H=effi statiaRaFy saHPeeS l:tfttler tftese 
regu!a!ieaG j'lfi6f !a ll!e appliealieR fur a l""'fl'lt '*' as 
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!a oot iaterfere wltlt 61' j>re¥eft! reasanal>le ffifffteF 
fJFBgFess. 

3. The board determines that the following occurs: 

a. By the time the source is to commence 
operation, sufficient offsetting emissions reductions 
shall have been obtained in accordance with 
subsection M of this section such that total 
allowable emissions of qualifying nonattainment 
pollutants from existing sources in the region, from 
new or modzfied sources which are not major 
emitting facilities, and from the proposed source 
will be sufficiently less than total emissions from 
existing sources, as determined in accordance with 
the requirements of this section, prior to the 
application for such permit to construct or modify 
so as to represent (when considered together with 
any applicable control measures in the State 
Implementation Plan) reasonable further progress; or 

b. In the case of a new or modified major 
stationary source which is located in a zone, within 
the nonattainment area, identified by the 
administrator, in consultation with the Secretary of 
Housing and Urban Development, as a zone to 
which economic development should be targeted, 
that emissions of such pollutant resulting from the 
proposed new or modified major stationary source 
shall not cause or contribute to emissions levels 
which exceed the allowance permitted for such 
pollutant for such area from new or modzfied major 
stationary sources in the State Implementation Plan. 

c. Any emzsszon reductions required as a 
precondition of the issuance of a permit under 
subdivision F 3 a or F3 b of this section shall be 
state and federally enforceable before such permit 
may be issued. 

4. The applicant shall demonstrate that all major 
stationary sources owned or operated by such 
applicant (or by any entity controlling, controlled by, 
or under common control with such applicant) in the 
Commonwealth are subject to emission limitations and 
are eHhef in compliance, or on a seftedtlle t6 aehieve 
eamplianee schedule for compliance , with all 
applicable emission limitations and standards under 
these regulations. 

5. 'FlH> applicable pra·:tSiaas E>f tJ>e. stare 
lmplemea!atiaa Pl8ft are l>eiftg earfie!l 6l!! fur ll!e 
affeeted aenattainment are&: The administrator has 
not determined that the applicable implementation 
plan is not being adequately implemented for the 
nonattainment area in which the proposed source is 
to be constructed or modzfied in accordance with the 
requirements of this section. 

6. 'l'l>e applieaat sahll <lemaastrate, lill'6!igl> flft aaalj'Sis 
e:f alternative sites; sire; f1FetlH:etiea flFeeesses tlftd 
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eaviFoameatfll - teel>ai~ues, !hat !lle beRefits &! 
!lle SOOTee sigai!ieaatly autweigl> eaviraameR!sl aad 
ooeiftl eests iffl!>asOO as a rasutl &! !lle ~ 'H>is 
pravisioa sl>atl &fl!y awJy !& SOOTeeS laeatiRg !& 
ft6ft!!!!a!smefll areas re. wooe aad earb8ft maRe*iae. 
'H>is prsvisioa is &fl!y applieable !& aaRattaiameRt 
areas aesigaated !& l.ppeadix K as IHwiRg a -
stategy wl>iell t1aes aat demaRstrate attaiRffieAt &! !lle 
applieaele a!fteieat atr 'l\lftlity staR!Iar!l by Beeeraller 
M, ~ The applicant shall demonstrate, through an 
analysis of alternative sites, sizes, production 
processes, and environmental control techniques for 
such proposed source, that benefits of the proposed 
source significantly outweigh the environmental and 
social costs imposed as a result of its location, 
construction, or modzfication. 

G. Action on permit application. 

I. Within 30 days after receipt of an application 61' 
lffiY additieaal ia!OF!ftatiea , the board shall affi4se 
notify the applicant of lffiY Elelleieaey iR S!le!l 
applieatioa er ialormatiaa the status of the 
application. The notification of the initial 
determination with regard to the status of the 
application shall be provided by the board in writing 
and shall include (i) a determination as to which 
provisions of Part VIII are applicable, (ii) the 
identification of any deficiencies, and (iii) a 
determination as to whether the application contains 
sufficient information to begin application review. The 
determination that the application has sufficient 
information to begin review iS not necessarily a 
determination that it is complete. Within 30 days 
after receipt of any additional information, the board 
shall notify the applicant of any deficiencies in such 
information . . Ia !lle e¥eRI !hat a<l<litiasal iRfarraatiaa 
is re~uirea, The date of receipt of !lle a complete 
application for processing under subsection G 2 of this 
section shall be the date on which the board received 
all required information. 

2. Processing time lor a permit is normally 90 days 
following receipt of a complete application. 'ffte lleaf<! 
may e><leftd !his lime periRd # additieft61 iafer!ftatiea 
is requirea. Processing steps normally are as follows: 

a. Completion of the preliminary review and 
analysis in accordance with subsection K J of this 
section and the preliminary decision of the board. 

b. POOite eammeal periRd aad f*llllie lleafiRg 
Completion of the public participation requirements 
in accordance with subsection H of this section . 

c. Completion of the final review and analysis and 
the final decision of the board. 

& F& !lle f*llllie eaaoraeat periRd aad f*llllie heariRg, 
!lle lleaf<! sl>atl ootily !lle ptihl!e; by a!l•;ertisemeft! iR 
at leas! sne ae·.vs~aper af geaeral eirealatiaa iR !lle 

a!feeteEI Air ~ Gaft!rel 'Regjaa, &! !lle a~~ortuffily 
f& f*llllie eamraeRt aad !lle f*llllie lleafiRg oo !lle 
iRfarraatian available f& f*llllie iaspee!iaa tffitle<' !lle 
pra·,•isiaas &! sal>seetiea G 6 a &! !his seetiR& 

tr. Infarraa!ieR oo !lle jlefffiit applieattoa (e>Eelasive 
&! eaa!ideatial ia!orraatiea tffitle<' t 129 92 39), as 
well as !lle preliraiRary review aad aaalysis aad 
preliraiaary <leeisien &! !lle beaftl, sl>atl be available 
re. f*llllie isspeetiaa <IHriRg !lle eatire f*llllie 
eararaeat periRd iR at leas! sne laeatiea iR !lle 
a!feete<l Air ~ Gaft!rel 'Regjaa, 

lr. * espy ffl !lle ftatiee - be seat !& all - atr 
pollutiaa c6Btft>l. ageaeies h~ Sffite. 
!rapleraeatatiaa Plaa respeasil>ili!ies iR !lle afieetea 
Air ~ €aatral 'Regjaa, ati s!stes sl!afiRg !lle 
a!!eete<l Air ~ €aatral 'Regjaa, aad iR !lle 
RegioRal A<lraiaistratar, Y£, Eavirearaeatal 
PrateetiaR i,gesey. 

+. 3. The board normally will take action aon all 
applications after completion of the review and 
analysis, or expiration of the public comment period 
(and consideration of comments therefrom) when 
required, unless more information is needed. The 
board shall notify the applicant in writing of its 
decision on the application, including its reasons, and 
shall also specify the applicable emission limitations. 
These emission limitations are applicable during any 
emtsston testing conducted in accordance witlt 
subsection H of this section 

s, 4. The applicant may appeal the decision pursuant 
to § 120-02·09. 

s, 5. Within five days after notification to the 
applicant pursuant to subsection G 4 3 of this section, 
the notification and any comments received pursuant 
to the public comment period and public hearing shall 
be made available for public inspection at te same 
location as was the information in subsection G 3 a H 
6 a of this section. 

H. Public participation. 

1. No later that 45 days after recezvzng the initial 
determination notification required under subdivision 
G 1 of this section, applicants shall notify the public 
about the proposed source as required in subdivision 
H 2 of this section. The applicant shall also provide 
an informational briefing about the proposed source 
for the public as required in subdivision H 3 of this 
section. 

2. The public notice required under subdivision H 1 of 
this section shall be placed by the applicant in at 
least one newspaper of general circulation in the 
affected air quality control region. The notice shall be 
approved by the board and shall include, but not be 
limited to, the name, location, and type of the source, 

Virginia Register of Regulations 

3056 



and the time and place of the informational briefing. 

3. The informational briefing shall be held in the 
locality where the source is or will be located and at 
least 30 days, but no later than 60 days, following the 
day of the publication of the public notice in the 
newspaper. The applicant shall inform the public 
about the operation and potential air quality impact 
of the source and answer any questions concerning 
air quality about the proposed source from those in 
attendance at the briefing. At a minimum, the 
applicant shall provide infonnation on and answer 
questions about (i) specific pollutants and the total 
quantity of each which the applicant estimates will be 
emitted and (ii) the control technology proposed to be 
used at the time of the informational briefing. 
Representatives from the board shall attend and 
provide information and answer questions on the 
permit application review process. 

4. Upon determination by the board that it will 
achieve the desired results in an equally effective 
manner, an applicant for a permit may implement an 
alternative plan for notifying the public as required in 
subdivision H 2 of this section and for providing the 
informational briefing as required in subdivision H 3 
of this section. 

5. Prior to the decision of the board, all permit 
applications will be subject to a public comment 
period of at least 30 days. In addition, at the end of 
the public comment period, a public hearing shall be 
held with notice in accordance with subdivision H 6 
of this section. 

6. For the public comment period and public hearing, 
the board shall notify the public, by advertisement in 
at least one newspaper of general circulation in the 
affected air quality control region, of the opportunity 
for public comment and the public hearing on the 
information available for public inspection under the 
provisions of subdivision H 6 a of this section. The 
notification shall be published at least 30 days prior 
to the day of the public hearing. 

a. information on the permit application (exclusive 
of confidential information under § 120-02-30), as 
well as the preliminary review and analysis and 
preliminary decision of the board, shall be available 
for public inspection during the entire public 
comment period in at least one location in the 
affected air quality control region . . 

b. A copy of the notice shall be sent to all local air 
pollution control agencies having State 
Implementation Plan responsibilities in the affected 
air quality control region, all states sharing the 
affected air quality control region, and to the 
regional administrator, U.S. Environmental 
Protection Agency. 
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7. If appropriate, the board may provide a public 
briefing on its review of the permit application prior 
to the public comment period but no later than the 
day before the beginning of the public comment 
period. If the board provides a public briefing, the 
requirements of subdivision H 6 concerning public 
notification shall be followed. 

H: I. Compliance determination and verfication by 
performance testing. 

I. For stationary sources other than those specified in 
stl:hseetien H subdivision I 2 of this section, 
compliance with standards of performance shall a be 
determined in accordance with the provisions of § 
120-05-02 and shall be verified by performance tests in 
accordance with the provisions of § 120-05-03. 

2. For stationary sources of hazardous air pollutants, 
compliance with emission standards shall be 
determined in accordance with the provisions of § 
120-06-02 and shall be verified by emission tests in 
accordance with the provisions of § 120·06-03. 

3. Testing required by St!bseetiens H subdivisions I 1 
and 2 of this section shall be conducted within 60 
days by the owner after achieving the maximum 
production rate at which the new or modified source 
will be operated, but not later than 180 days after 
initial startup of the source; and 60 days thereafter 
the board shall be provided by the owner with two or, 
upon request, more copies of a written report of the 
results of the tests. 

4. For sources subject to the provisions of Rule 5-5 or 
6-1, the requirements of subseetiens H subdivisions I 1 
through 3 of this section shall be met in all cases. 

5. For sources other than those specified in saaseetisn 
H subdivision I 4 of this section, the requirements of 
sHbseetiens H subdivisions I 1 through 3 of this 
section shall be met unless the board: 

a. Specifies or approves, 
a reference method 
methodology; 

in specific cases, the use of 
with minor changes in 

b. Approves the use of an equivalent method; 

c. Approves the use of an alternative method, the 
results of which the board has determined to be 
adequate for indicating whether a specific source is 
in compliance; 

d. Waives the requirement for testing beacause, 
based upon a technical evaluation of the past 
performance of similar source types, using similar 
control methods, the board reasonably expects the 
new or modified source to perform in compliance 
with applicable standards; or 
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e. Waives the requirement for testing because the 
owner of the source have demonstrated by other 
means to the board's satisfaction that the source is 
in compliance with the applicable standard. 

6. The provisions for the granting of waivers under 
sHbseetiea H subdivision I 5 of this section are 
intended for use in determining the initial compliance 
status of a source, and the granting of a waiver does 
not obligate the board to do so for determining 
compliance once the source has been in operation for 
more than one year beyond the initial startup date. 

h Re•ieeatiea sf ~ 

.[-, A !)efffiit ~ pHrsaaat te tbis seettea sftftil 
beeeme ift¥1HM if a program sf ceatiaaaas 
eeastraetiaR, reeanstruetiaa 6f medifieatiea is Bet 
eemmeReea witbte 11>e te!ef' sf 11>e fa!lawiag time 
l'remes; 

& l-8 fllil!!tlls ff8m 11>e tlRte 11>e !)efffiit is gmatea, 

1r. Niae fllil!!tlls ff8m 11>e tlRte sf 11>e isSHaaee sf 11>e 
las! jleffllit er R!l>er aHII>ari•aliea '"*"" !ltaa 
!)efffiits ~ pHFSHaat te tbis seeliaa) ff8m aey 
ge'.'erameat 8ft!ilyo 

e, Nifle -· ff8m !l>e tlRte sf !l>e las! resalli!iea 
sf aey litigatian eeaeeraing aey SHel> !)efffiits er 
aa!Mri<alieas (iRelading !)efffiits ~ pHrsHant te 
tt>is seetiea). 

:leo A !)efffiit ~ pHFSHBRI te tbis seettea sftftil 
beeeme lfwali<! if a pregmm sf eanslrHeliea, 
reeeastraetian ru: ffiaflifieatian is fliseeatiaued ffir a 
perteE1 sf l-8 fllil!!tlls er mere er if a pragrara sf 
eaastrH:etiea, reeeastnietian eF medifieatiaa is J:J.ef 
eempleteEI witbte a reaseaable time, 'l'l>is pravisiea 
<tees aat Bj3J'ly te 11>e perteEI be!vleea eaaslrHetim> sf 
11>e ap~Fevea p1>aBes sf a j>I>RseEI eansiFHeliaR prejee!: 
eaelT pt>aSH ffiliSt eeffiffieaee eaasiFHetian witbte l-8 
fllil!!tlls a> 11>e pr&jeeted RREI appra';ea eemmeaeeraeat -
& 'file - "'"'Y el!teaEI !l>e perteE1s preseriaea ta 
sH~seetieas I l RREI i! sf tbis seettea - salisfaetery 
demaastratisa that frfl: exteasiea is jHstified. Previded 
11>ere is oo sHestaali':e elTallge te !l>e appliealiaa 
iafermatiea, the re¥iew aad analysis, arui the cieeisiea 
sf !l>e ftaafEI, SHet> exteasiaas "'"'Y be ~ witll6Ht 
aetag SHbjecl te 11>e aamiaistrative reijHiFeRlents Rf 

- seette& 

'file e!!isleaee sf a !)efffiit HRtler tbis seelieR sftftll aat 
eeaslitate a <le!eflse te a '.'ielaliea sf !l>e Virgiaia Air 
Pslla!iea Gealffi! !.aw er taese regHlatiass RREI sftftll aat 
relie¥e aey 8WRel' sf 11>e respeasiaill!y te eamply willl aey 
applieal>le regHiatiaas, taws, araiaaaees RREI 6FEieFS sf !l>e 

gevemmeatal eatities lltwiRg jHrisaietiea. 

& J. Application review and analysis. 

No permit shall be granted pursuant to this section 
unless compliance with the standards in subsection F of 
this section is demonstrated to the satisfaction of the 
board by a review and analysis of the application 
performed on a source-by-source basis as specified below: 

1. Applications shall be subject to a control technology 
review to determine if such source will be designed, 
built and equipped to comply with all applicable 
standards of performance prescribed under Part V 
and emission standards prescribed under Part VI. 

2. Applications shall be subject to an air quality 
analysis to determine the impact of qualifying 
pollutant emissions. 

k K. Circumvention. 

Regardless of the exemptions provided in this section, no 
owner or other person shall cicumvent the requirements of 
this section by causing or allowing a pattern of ownership 
or development over a geographic area of a source which, 
except for the pattern of ownership or development, would 
otherwise require a permit. 

Mo L. Interstate pollution abatement. 

1. The owner of each new or modified source, which 
may significantly contribute to levels of air pollution 
in excess of an ambient air quality standard in any 
quality control region outside the Commonwealth, shall 
provide written notice to all nearby states of the air 
pollution levels which may be affected by such source 
at least 60 days prior to the date of commencement 
of construction, reconstruction or modification. 

2. Any state or political subdivision may petition the 
Administrator, EPA, for a finding that any new or 
modified source emits or would emit any air pollutant 
in amounts which will prvent attainment or 
maintenance of any ambient air quality standard or 
interfere with measures for the prevention of 
significant deterioration or the protection of visibility 
in the state implementation plan for such state. Within 
60 days after receipt of sue petition and after a public 
hearing, the Administrator, U.S. Environmental 
Protection Agency, will make such a finding or deny 
the petition. 

3. Notwithstanding any permit granted pursuant to this 
section, no owner or other person shall commence 
construction, reconstruction or modification or begin 
operation of a source to which a finding has been 
made under the provisions of subseetiaa M subdivision 
L 2 of this section. 

No M. Offsets. 
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Hte- cl!-ff€-ffi State Imp 1 e me ntati e A i>I&A H; 
aeeammeeative la """"""' tl>ere!ere it is aet e"~eeted tl>ftt. 
the '*"' e! e!iseis will be neede<l. lie" ever, sll6l!ltl e!iseis 
be aeede<l the !allowiag pravisieas will l!jlj)if. 

I. Owners shall comply with the offset requirements 
of this section by obtaining emission reductions from 
the same source or other sources in the same 
nonattainment area, except that the board may allow 
the owner to obtain such emission reductions in 
another nonattainment area if (i) the other area has 
an equal or higher nonattainment classification than 
the area in which the source is located and (ii) 
emissions from such other area contribute to a 
violation of the ambient air quality standard in the 
nonattainment area in which the source iS located. By 
the time a new or modified source begins operation, 
such emission reductions shall (i) be in effect, (ii) be 
state and federally enforceable and (iii) assure that 
the total tonnage of increased emissions of the air 
pollutant from the new or modified source shall be 
offset by an equal or greater reduction, as applicable, 
in the actual emissions of such air pollutant from the 
same or other sources in the nonattainment area. 

2. The (i) ratio of total emission reductions of volatile 
organic compounds to total increased emissions of 
volatile organic compounds or (ii) the ratio of total 
emission reductions of nitrogen oxides to total 
increased emissions of nitrogen oxides in 
nonattainment areas designated in Appendix K shall 
be at least the following: 

a. Ozone nonattainment areas classified as marginal 
- 1.! to one. 

b. Ozone nonattainment areas classified as moderate 
- 1.!5 to one. 

c. Ozone nonattainment areas classzfied as serious ~ 
1.2 to one. 

d. Ozone nonattainment areas classified as severe 
1.3 to one. 

3. Emission reductions otherwise required by these 
regulations shall not be creditable as emissions 
reductions for purposes of any such offset 
requirement. Incidental emission reductions which are 
not otherwise required by these regulations shall be 
creditable as emission reductions for such purposes if 
such emiSsion reductions meet the requirements of 
subdivision M 1 of this section. 

4. The board shall allow an owner to offset by 
alternative or innovative means emission increases 
from rocket engine and motor fin·ng, and cleaning 
related to such firing, at an existing or modified 
major source that tests rocket engines or motors 
under the following conditions: 
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a. Any modification proposed is solely for the 
purpose of expanding the testing of rocket engines 
or motors at an existing source that is permitted to 
test such engines on November 15, 1990. 

b. The source demonstrates to the satisfaction of 
the board that it has used all reasonable means to 
obtain and utilize offsets, as determined on an 
annual basis, for the emiSsions increases beyond 
allowable levels, that all available offsets are being 
used, and that sufficient offsets are not available to 
the source. 

c. The source has obtained a written finding from 
the U.S. Department of Defense, U.S. Department of 
Transportation, National Aeronautics and Space 
Administration or other appropriate federal agency, 
that the testing of rocket motors or engines at the 
facility is required for a program essential to the 
national security. 

d. The owner will comply with an alternative 
measure, imposed by the board, designed to offset 
any emission increases beyond permitted levels not 
directly offset by the source. In lieu of imposing 
any alternative offset measures, the board may 
impose an emissions fee to be paid to the board 
which shall be an amount no greater than 1.5 times 
the average cost of stationary source control 
measures adopted in that nonattainment area 
during the previous three years. The board shall 
utilize the fees in a manner that maximizes the 
emissions reductions in that nonattainment area. 

lc 5. For sources subject to the provisions of this 
section, the baseline for determining credit for 
emissions reduction is the emissions limit under the 
applicable State Implementation Plan in the effect at 
the time the application to construct is filed, except 
that the offset baseline shall be the actual emissions 
of the source from which offset credit is obtained 
where: 

a. The demonstration of reasonable further progress 
and attainment of ambient air quality standards is 
based upon the actual emission of sources located 
within a designated nonattainment area; or 

b. The applicable State Implementation Plan does 
not contain an emissions limitation for that source 
or source category. 

~ 6. Where the emissions limit under the applicable 
State Implementation Plan allows greater emissions 
than the potential to emit of the source, emissions 
offset credit will be allowed only for control below 
this potential. 

3:- 7. For an existing fuel combustion source, credit 
shall be based on the allowable emissieH emtssrons 
under the applicable State Implementation Plan for 
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the type of fuel being burned at the time the 
application to construct if filed. If the owner of the 
existing source commits to switch to a cleaner fuel at 
some future date, emissions offset credit based on the 
allowable (or actual) emissions for the fuels involved 
is not acceptable, unless the permit is conditioned to 
require the use of a specified alternative control 
measure which would achieve the same degree of 
emissions reduction should the source switch back to a 
dirtier fuel at some later date. The board will ensure 
that adequate long-term supplies of the new fuel are 

_ available before granting emissions offset credit for 
fuel switches. 

+. Emissieas Feaue!ieas aellievea by slmltiag <iawll aa 
eJ!ffl!iftg S61fffe "" permaaea!yly eurtailiag ~ra<luetieR 
"" operating lleul's belaw baseline le¥els may be 
credited; provitled !fta! !be W<WI< fefee !& be a#ee!e<l 
!las beea II6!Hie<l el !be ~Fapasea skulaawa "" 
eeFiailmest. Sooree sheldowss aa<1 eurtailmeals ;., 
pro<leeliea ,. aperatiag lleul's aeeurriag prffir !& !be 
dale !be aew S61fffe applieatiea is ffie<l gm•erally raay 
oo! be llSC<I fer emissiaas e#se! ~ However, 
where aa app!ieaat eaa establisll !fta! H sRut <iawll "" 
eertailed ~- aft& Al!gUst '1-; W1'l-; er less !bea 
aae j'ffii' pr;.,r ta !be fiftte el P6f"'!! a~plieatiaa, 
weiel!ever ls eartief'; aa<l !be pra~asea aew S61fffe is 
" re~laeemeHI fer !be slmt<lewH ,. eurtailmeHt ere<IH 
!er sue saultlevm ,. eurtai!meHI may be apJ!Iied ta 
aHset emissieas ffim:t fue B:eW settree;-

8. Emissions reductions achieved by shutting down an 
existing source or curtailing production or operating 
hours below baseline levels may be generally credited 
if such reductions are permanent, quantifiable, and 
federally and state enforceable. In addition, the 
shutdown or curtailment is creditable only if it 
occured on or after January I, I99I. 

5o 9. No emissions credit may be allowed for 
replacing one hydrocarbon compound with another of 
lesser reactivity, except for those compounds listed in 
Table 1 o! EPA's "Recommended Policy on Control of 
Volatile Organic Compounds" (42 FR 35314, July 8, 
1977). 

&o All em1ss•aa reauetiaas claimed as e#se! ere<IH 
sRatl be fe<leraHy aa<1 stata ealareeable. 

'h I 0. Preee<leres Fe!aHag ta !be permissible leeatiaa 
el allsettiRg emissieas sl!all be lallewe<l wilieR are at 
least "" slrtflgeat "" !IIese sci aut ta Seetiaa :p,y:j el 
The provisions of Appendix S to 40 CFR Part 15 shall 
be followed to the extent that they do not conflict 
with this subsection . 

& I 1. Credit for an emissions reduction can be 
claimed to the extent that the bord has not relied on 
it in issuing any permit under Part VIII or has not 
relied on it in demonstrating attainment or reasonable 
further progress. 

N. De mmzmzs increases and stationary source 
modification alternatives for ozone nonattainment areas 
classified as serious or severe in Appendix K. 

1. De minimis iizcreases. Increased emissions of 
volatile organic compounds or nitrogen oxides 
resulting from any physical change in, or change in 
the method of operation of, a major stationary source 
located in an ozone nonattainment area c!asszfied as 
serious or severe in Appendix K shall be considered 
de minimis for purposes of determining the 
applicability of the permit requirements under this 
section if the increase in net emissions of the same 
pollutant from such source is 25 tons or less when 
aggregated with all other net increases in emiSsions 
from the source over any pen'od of five consecutive 
calendar years which includes the calendar year in 
which such increase occurred. 

2. Modifications of major stationary sources emitting 
less than IOO tons per year of volatile organic 
compounds or nitrogen oxides. 

a. Any physical change in, or change in the method 
of operation of, a major stationary source with a 
potential to emit of less than I 00 tons per year of 
volatile organic compounds or nitrogen oxides 
which results in an increase in emissions of the 
same pollutant from any discrete operation, unit, or 
other pollutant emitting activity at the source that 
is not de minimis under subdivision N 1 of this 
section shall be considered a major modification 
under this section. However, in applying emission 
standards under Part V of these regulations to the 
source, the requirement to apply best available 
control technology shall be substituted for the 
requirement to comply with the lowest achievable 
emission rate. 

b. If the owner elects to offset the increase of 
volatile organic compounds or of nitrogen oxides by 
a greater reduction in emissions of the pollutant 
being increased from other operations, units, or 
activities within the source at an internal offset 
ratio of at least I.3 to I, such increase shall not be 
considered a major modzfication under this section. 

3. Modifications of volatile organic compounds or 
nitrogen oxides. 

a. Any physical change in, or change in the method 
of operation of, a major stationary source with a 
potential to emit of IOO tons per year or more of 
volatile· organic compounds or nitrogen oxides 
which results in an increase in emissions of the 
same pollutant from any discrete operation, unit, or 
other pollutant emitting activity at that source that 
is not de minimis under subdivision N 1 of this 
section shall be considered a major modzfication 
under this section. 

Virginia Register of Regulations 

3060 



b. In applying emission standards under Part V of 
these regulations to the source, the requirement to 
apply best available control technology shall be 
substituted for the requirement to comply with the 
lowest achievable emission rate, if the owner elects 
to offset the increase by a greater reduction in 
emissions of the pollutant being increased from 
other operations, units, or activities within the 
source at an internal of/set ratio of at least 1.3 to 
1. 

0. Exception. 

The provisions of this section do not apply to a source 
or modification that would be a major stationary source or 
major modification only if fugitive emissions, to the extent 
quantifiable, are considered in claculating the potential to 
emit of the source or modification and the source does 
not belong to any of the following categories: 

I. Coal cleaning plants (with thermal dryers). 

2. Kraft pulp mills. 

3. Portland cement plants. 

4. Primary zinc smelters. 

5. Iron and steel mills. 

6. Primary aluminum ore reduction plants. 

7. Primary copper smelters. 

8. Municipal incinerators capable of charging more 
than 250 tons refuse per day. 

9. Hydrofluoric acid plants. 

10. Sulfuric acid plants. 

11. Nitric acid plants. 

12. Petroleum refineries. 

13. Lime plants. 

14. Phosphate rock processing plants. 

15. Coke oven batteries. 

16. Sulfur recovery plants. 

17. Carbon black plants (furnace process). 

18. Primary lead smelters. 

19. Fuel conversion plants. 

20. Sintering plants. 
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21. Secondary metal production plants. 

22. Chemical process plants. 

23. Fossil-fuel boilers (or combination thereof) totaling 
more than 250 million British thermal units per hour 
heat input. 

24. Petroleum storage and transfer units with a total 
storage capacity exceeding 300,000 barrels. 

25. Taconite ore processing plants. 

26. Glass fiber processing plants. 

27. Charcoal production plants. 

28. Fossil fuel-fired steam electric plants of more than 
250 million British thermal units per hour heat input. 

29. Any other stationary source category which, as of 
August 7, 1980, is being regulated under Section 111 or 
112 of the federal Clean Air Act. 

P. Compliance with local zoning requirements. 

The owner shall comply in all respects with any existing 
zoning ordinances and regulations in the locality in which 
the source is located or proposes to be located; provided, 
however, that such compliance does not relieve the board 
of its duty under § 120-02-14 of these regulations and § 
10.1-1307 E of the Virginia Air Pollution Control Law to 
independently consider relevant facts and circumstances. 
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Q. Reactivation and permanent shutdown. 

1. The reactivation of a stationary source is not 
subject to provisions of this section unless a decision 
concerning shutdown has been made pursuant to the 
provisions of subdivisions Q 2 through 4 of this 
section or subdivision P 5 of§ 120-D3-D4. 

2. Upon a final decision by the board that a 
stationary source is shut down pennanently, the 
board shall revoke the permit by written notification 
to the owner and remove the source from the 
emission inventory or consider its emissions to be 
zero in a'ny air quality analysis conducted; and the 
source shall not commence operation without a 
permit being issued under the applicable provisions of 
Part VIII. 

3. The final decision shall be rendered as follows: 

a. Upon a determination that the source has not 
operated for a year or more, the board shall 
provide written notification to the owner (i) of its 
tentative decision that the source is considered to 
be shut down permanently; (ii) that the decision 
shall become final if the owner jails to provide, 
within three months of the notice, written response 
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to the board that the shutdown is not to be 
considered permanent; and (iii) that the owner has 
a right to a formal hearing on this issue before the 
board makes a final decision. The response from the 
owner shall include the basis for the assertion that 
the shutdown is not to be considered permanent 
and a projected date for restart-up of the source 
and shall include a request for a formal hearing if 
the owner wishes to exercise that right. 

b. If the board should find that the basis for the 
assertion is not sound or the projected restart-up 
date allows for an unreasonably long period of 
inoperation, the board shall hold a formal hearing 
on the issue zf one is requested or, if no hearing is 
requested, the decision to consider the shutdown 
permanent shall become final. 

4. Nothing in these regulations shall be construed to 
prevent the board and the owner from making a 
mutual determination that a source is shutdown 
permanently prior to any final decision rendered 
under subdivision Q 3 of this section. 

R. Transfer of permits. 

1. No person shall transfer a permit from one location 
to another, or from one piece of equipment to 
another. 

2. In the case of a transfer of ownership of a 
stationary source, the new owner shall abide by any 
current permit issued to the previous owner. The new 
owner shall notify the board of the change in 
ownership within 30 days of the transfer. 

3. In the case of a name change of a stationary 
source, the owner shall abide by any current permit 
issued under the previous source name. The owner 
shall notify the board of the change in source name 
within 30 days of the name change. 

S. Permit invalidation, revocation, and enforcement. 

1. A permit granted pursuant to this section shall 
become invalid zf a program of continuous 
construction, reconstruction or modzJication is not 
commenced within the latest of the following time 
frames: 

a. Eighteen months from the date the permit is 
granted. 

b. Nine months from the date of the issuance of 
the last permit or other authorization (other than 
permits granted pursuant to this section) from any 
government entity. 

c. Nine moths from the date of the last resolution 
of any litigation concerning any such permits or 
authorizations (including permits granted pursuant 

to this section). 

2. A permit granted pursuant to this section shall 
become invalid if a program of construction, 
reconstruction or lnodification is discontinued for a 
period of 18 months or more or if a program of 
construction, reconstruction or modification is not 
completed within a reasonable time. This provision 
does not apply to the period between construction of 
the approved phases of a phased construction project; 
each phase must commence construction within 18 
months of the projected and approved commencement 
date. 

3. The board may extend the periods prescribed in 
subdivisions S 1 and 2 of this section upon 
satisfactory demonstration that an extension is 
justified. Provided there is no substantive change to 
the application information, the review and analysis, 
and the decision of the board, such extensions may 
be granted without being subject to the administrative 
requirements of this section. 

4. Any owner who constructs or operates a source or 
modification not in accordance (i) with the application 
submitted pursuant to this section or (ii) with the 
terms and conditions of any approval to construct or 
operate, or any owner of a source or modification 
subject to this section who commences construction 
or operation without applying for and receiving 
approval hereunder, shall be subject to appropriate 
enforcement action. 

5. Permits issued under this section shall be subject 
to such terms and conditions set forth in the permit 
as the board may deem necessary to ensure 
compliance with all requirements of the regulations. 

6. The board may revoke any permit if the permittee: 

a. Knowingly makes material misstatements in the 
permit application or any amendments thereto; 

b. Fails to comply with the terms or conditions of 
the permit; 

c. Faz?s to comply wzth any emzsswn standards 
applicable to an emissions unit included in the 
permit; 

d. Causes emzsswns from the stationary source 
which result in violations of, or interfere with the 
attainment and maintenance of, any ambient air 
quality standard; or fails to operate in conformance 
with any applicable control strategy, including any 
emission standards or emission limitations, in the 
State Implementation Plan in effect at the time that 
an application is submitted; or 

e. Fails to comply with the applicable provisions of 
this section. 
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7. The board may suspend, under such conditions and 
for such period of time as the board may prescribe, 
any permit for any of the grounds for revocation 
contained in subdivision S 6 of this section or for any 
other violations of these regulations. 

8. Violation of these regulations shall be grounds for 
revocation of permits issued under this section and 
are subject to the civil charges, penalties rmd all 
other relief contained in Part II of these regulation 
and the Virginia Air Pollution Control Law. 

9. The board shall notify the applicant in writing of 
its decision, with its reasons, to change, suspend or 
revoke a permit or to render a pennit invalid. 

T. Existence of permit no defense. 

The existence of a permit under this section shall not 
constitute a defense to a violation of the Virginia Air 
Pollution Control Law or these regulations and shall not 
relieve any owner of the responsibility to comply with 
any applicable regulations, laws, ordinances and orders of 
the governmental entities having jurisdiction. 

APPENDIX K. 
NONATTAINMENT AREAS. 

Nonattainment Areas are geographically defined below 
'Y locality for the criteria pollutants indicated. Following 
.he name of each nonattainment area, in parentheses, is 
the classification assigned pursuant to Section 181 (a) for 
ozone and Section 186 (a) for carbon monoxide of the 
Federal Clean Air Act. 

A. Ozone. 

I. Northern Virginia 
(serious). 

Ozone Nonattainment Area 

Arlington County 
Fairfax County 
Loudoun County 

Alexandria City 
Fairfax City 

Prince William County 
Stafford County 

Falls Church City 
Manassas City 
Manassas Park City 

2. Richmond Ozone Nonattainment Area (moderate). 

Charles City County 
Chesterfield County 
Hanover County 
Henrico County 

Colonial Heights City 
Hopewell City 
Richmond City 

3. Hampton Roads Ozone Nonattainment Area 
(marginal). 

James City County 
York County 
Chesapeake City 
Hampton City 
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Newport News City 
Norfolk City 

Williamsburg City 

4. White Top Mountain Ozone Nonattainment Area 
(marginal - rural transport area). The portion above 
4,500 feet elevation in Smyth County (located within 
the Jefferson National forest). 

B. Carbon monoxide. 

Northern Virginia Carbon Monoxide Nonattainment Area 
(moderate). 

Arlington County Alexandria City 

APPENDIX P. 
VOLATILE ORGANIC COMPOUND AND NITROGEN 

OXIDES EMISSIONS CONTROL AREAS. 

¥alalHe e.gaffie Caffi~aund Emissiaas CeHlftll Areas are 
geagra~hieally <ie#fted as feiJews; 

~ Qaalit) CeHttel RegieR+ Nefte 

A+P Qtialit) Centtel RegieR~ Nene 

:A-i-1"- Qtlalit) Centtel Regiel'l: .3- Ntme 

A+T Qtlalit) Centtel RegieR 4 
Staffet d Cettnt) 

At¥ Qttalit) CeHttel Regien 5 
Riehmend Ci-t-y 
Chestetfield Cetlnt) 
Hem iee Ceant) 

~ Qtlalit) Cefl:tt el Regien 6 
Cflesapeslte G-i-t-y 
Ilampt6l\ 6-i-t-y 
Nnop6t t News' €tty 
1161 f6lk €tty 
P61 tsmatlth &i-t-y
Sttff6ll< €tty 
V it g i n i a -Beftefl- €4--t-y-

A+r Qtlalit) CeHttel Regien ~ 
AlexaHdtia G-i-+y 
Fai1fax €-1-Ty- · 
~ Chtiieh e++y 
Manassas £4-t.y 
Manassas P-a-i"-k: €4-t-y 
At 1 ingtem Cetmt) 
Fa it fax Ceant) 
LottdeHH CettHt) 
Ptinee William Cottnt) 

Emissions Control Areas are geographically defined 
below by locality for the pollutants indicated. 

A. Volatile Organic Compounds 
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1. Northern Virginia Emissions Control Area 

Arlington County 
Fairfax County 
Loudoun County 

Alexandria City 
Fairfax City 

Prince William County 
Stafford County 

Falls Church City 
Manassas City 
Manassas Park City 

2. Richmond Emissions Control Area 

Charles City County 
~Chesterfield County 

Hanover County 
Henrico County 

Colonial Heights City 
Hopewell City 
Richmond City 

3. Hampton Roads Emissions Control Area 

Chesapeake City 
Hampton City 
Newport News City 
Norfolk City 

Portsmouth City 
Suffolk City 
Virginia Beach City 

B. Nitrogen Oxides 

1. Northern Virginia Emissions Control Area 

Ar 1 i ngton County 
Fairfax County 
Loudoun County 
Prince William County 
Stafford County 

Alexandria City 
Fairfax City 
Falls Church City 
Manassas City 
Manassas Park City 

2. Richmond Emissions Control Area 

City 
Charles City County Colonial Heights 

Chesterfield County 
Hanover County 
Henrico County 

Hopewell City 
Richmond City 

3. Hampton Roads Emissions Control Area 

Chesapeake City 
Hampton City 
Newport News City 
Norfolk City 

Portsmouth City 
Suffolk City 
Virginia Beach City 

APPENDIX R. 
STATIONARY SOURCE PERMIT EXEMPTION 

LEVELS. 

I. Determiaatiea sf elfefl!~tiaft le¥els General . 

A. In determining whether a facility is exempt from the 
requirements of § 120-08-01, the provisions of Sections II 
through VIII of this appendix are independent from the 
provisions of Section IX of this appendix. A facility must 
be determined to be exempt both under the provisions of 
Sections !I through VIII taken as a group and under the 
provisions of Section IX to be exempt from § 120-08-01. 

B. In determining whether a facility is exempt from the 
requirements of § 120-08-01 under the provisions of 
Sections II and III of this appendix, the definitions in the 
rule in Part IV that would cover the facility if it were an 
existing source shall be used unless deemed inappropriate 
by the board. 

I!. New source exemption levels by size. 

Facilities as specified below shall be exempt from the 
requirements of § 120-08-01 as they pertain to construction, 
reconstruction or relocation. 

A. Fuel burning equipment. 

I. Any unit using solid fuel with a maximum heat 
input of less than ~ 1,000,000 Btu per hour. 

2. Any unit using liquid fuel with a maximum heat 
input of less than 10,000,000 Btu per hour. 

3. Any unit using liquid and gaseous fuel with a 
maximum heat input of less than 10,000,000 Btu per 
hour. 

4. Any unit using gaseous fuel with a maximum heat 
input of less than 50,000,000 Btu per hour , unless 
subject to a new source performance standard in Rule 
5-5. 

5. Any unit that powers a mobile source but is 
removed for maintenance or repair and testing. 

B. Solvent metal cleaning operations. 

Any solvent metal cleaning operation with an 
uncontrolled emission rate of not more than 7 tons per 
year, 40 pounds per day and 8 pounds per hour. 

c. Volatile organic compound storage and transfer 
operations. 

Any storage or transfer operation involving petroleum 
liquids and other volatile organic compounds with a vapor 
pressure less than 1.5 pounds per square inch absolute 
under actual storage conditions or, in the case of loading 
or processing, under actual loading or processing 
conditions; and any operation specified below: 

I. Volatile organic compound transfer operations. 

a. Any tank of 2,000 gallons or less storage capacity. 

b. Any operation outside the volatile organic 
compound emissions control areas designated in 
Appendix P. 

2. Volatile organic compound storage operations. Any 
tank of 40,000 gallons or less storage capacity. 

D. Large appliance coating application systems. 
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Any coating application system if it is within a plant 
that has an uncontrolled emission rate of not more than 7 
tons per year, 40 pounds per day and 8 pounds per hour. 

E. Magnet wire coating application systems. 

Any coating application system if it is within a plant 
that has an uncontrolled emission rate of not more than 7 
tons per year, 40 pounds per day and 8 pounds per hour. 

F. Automobile and light duty truck coating application 
systems. 

l. Any coating application system if it is within a 
plant that has an uncontrolled emission rate of not 
more than 7 tons per year, 40 pounds per day and 8 
pounds per hour. 

2. Any vehicle refinishing operation. 

G. Can coating application systems. 

Any coating application system if it is within a plant 
that has an uncontrolled emission rate of not more than 7 
tons per year, 40 pounds per day and 8 pounds per hour. 

H. Metal coil coating application systems. 

Any coating application system if it is within a plant 
that has an uncontrolled emission rate of not more than 7 
'.ons per year, 40 pounds per day and 8 pounds per hour. 

I. Paper and fabric coating application system. 

Any coating application system if it is within a plant 
that has an uncontrolled emission rate of not more than 7 
tons per year, 40 pounds per day and 8 pounds per hour. 

J. Vinyl coating application systems. 

Any coating application system if it is within a plant 
that has an uncontrolled emission rate of not more than 7 
tons per year, 40 pounds per day and 8 pounds per hour. 

K. Metal furniture coating application systems. 

Any coating application system if it is within a plant 
that has an uncontrolled emission rate of not more than 7 
tons per year, 40 pounds per day and 8 pounds per hour. 

L. Miscellaneous metal parts and products coating 
application systems. 

l. Any coating application system if it is within a 
plant that has an uncontrolled emission rate of not 
more than 7 tons per year, 40 pounds per day and 8 
pounds per hour. 

2. Any vehicle customizing coating operation, if 
production is less than 20 vehicles per day. 
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3. Any vehicle refinishing operation. 

4. Any fully assembled aircraft or marine vessel 
exterior coating operation. 

M. Flatwood paneling coating application systems. 

Any coating application system if it is within in a plant 
that has an uncontrolled emission rate of not more than 7 
tons per year, 40 pounds per day and 8 pounds per hour. 

N. Graphic arts (printing processes). 

Any printing process if it is within a plant that has an 
uncontrolled emission rate of not more than 7 tons per 
year, 40 pounds per day and 8 pounds per hour. 

0. Petroleum liquid storage and transfer operations. 

Any storage or transfer operation involving petroleum 
liquids with a vapor pressure less than 1.5 pounds per 
square inch absolute under actual storage conditions or, in 
the case of loading or processing, under actual loading or 
processing conditions (kerosene and fuel oil used !or 
household heating have vapor pressures of less than 1.5 
pounds per square inch absolute under actual storage 
conditions; therefore, kerosene and fuel oil are not subject 
to the provisions of § 120-08-01 when used or stored at 
ambient temperatures); and any operation specified below: 

l. Bulk terminals - gasoline bulk loading operations. 
Any operation outside volatile organic compound 
emissions control areas designated in Appendix P. 

2. Gasoline dispensing facilities. Any gasoline 
dispensing facility. 

3. Bulk plants - gasoline bulk loading operations. 

a. Any facility with an expected daily throughput of 
less than 4,000 gallons. 

b. Any operation outside volatile organic compound 
emissions control areas designated in Appendix P. 

4. Account/tank trucks. No permit is required for 
account/tank trucks, but permits issued for gasoline 
storage/transfer facilities should include a provision 
that all associated account/tank trucks meet the same 
requirements as those trucks serving existing facilities. 

5. Petroleum liquid storage operations. 

a. Any tank of 40,000 gallons or less storage 
capacity. 

b. Any tank of less than 420,000 gallons storage 
capacity lor crude oil or condensate stored, 
processed or treat~d at a drilling and production 
facility prior to custody transfer. 
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c. Any tank storing waxy, heavy pour crude oil. 

P. BryHtg Dry cleaning systems plants . 

Any pelrale am dry cleaning system plant with a total 
manufacturers' rated solvent dryer capacity less than 84 
pounds as determined by the applicable new source 
performance standard in § 120-05-0502. 

Q. Wood product manufacturing plants. 

Any addition of, relocation of or change to a 
woodworking machine within a plant provided the system 
air movement capacity, expressed as the cubic feet per 
minute of air, and maximum control efficiency of the 
control system are not decreased. 

R. Wood sawmills. 

Any wood sawmill. 

!Jl. New sources with no exemptions. 

Facilities as specified below shall not be exempt, 
regardless of size or emission rate, from the requirements 
of § 120-08-01 as they pertain to construction, 
reconstruction or relocation. 

A. Petroleum refiBery aj3eFatieBs refineries . 

B. Asphalt plants. 

c. Chemical fertilizer manufacturing epeFatieas plants 

D. Kraft pulp mills. 

E. Sand and gravel processing epeFatieas facilities . 

F. Coal preparation plants. 

G. Stone quarrying and processing epeFBtieas facilities 

H. Portland cement plants. 

I. Wood product manufacturing epeFatieas plants . 

J. Secondary metal operations. 

K. Lightweight aggregate process operations. 

I.. Feed manufacturing epeFatieas plants . 

M. Incinerators. 

N. Coke ovens. 

0. Sulfuric acid production units. 

P. Sulfur recovery operations. 

Q. Primary metal operations. 

R. Nitric acid production units. 

S. Concrete hatching plants. 

T. Pharmaceutical products manufacturing aperatiaas 
plants . 

U. Rubber tire manufacturing aperaliaas plants . 

IV. New source exemption levels by emission rate. 

Facilities not covered by Section II or III of this 
appendix sllall be B*eflljlt as speei!iel'l belawo 

1r. Faeilities with uncontrolled emission rates less than 
all of the significant emission rates specified below shall 
be exempt from the requirements of § 120-08-01 pertaining 
to construction, reconstruction or relocation. 

SIGNIFICANT EMISSION RATES 

Carbon monoxide - 100 tons per year. 

Nitrogen dioxide - -HI 40 tons per year. 

Sulfur dioxide - M 40 tons per year. 

Particulate matter (PM10) - lc tea 15 tons per year. 

Volatile organic compounds - '1- 25 tons per year. 

Lead - 0.6 ton per year. 

& WbeFe a SffiiFee ls eeastFaetel'l ta iaeFemeats -
ial'li•:il'laally are aet SHbj<>et ta appFaval H8l'leF !llli! seeti6ft 
aal'l - are aet paFt ef a pFagFBm ef eaastFHetiaa ta 
plaaael'l iaeFemeatal jlllases appFevel'l ey tbe l>aaF<I; all 
sae1t iaeremeats sllall be flll<le<! together fer <leterminiag 
tbe applieability ef !llli! seeti6!t 

V. Modified source exemption levels by emission rate. 

It Facilities with increases in uncontrolled emission 
rates less than all of the sigai!ieant emission rates 
specified below shall be exempt from the requirements of 
§ 120-08-01 pertaining to modification. 

SIGNIFICANT EMISSION RATES 

Carbon monoxide - 100 tons per year. 

Nitrogen dioxide - 10 tons per year. 

Sulfur dioxide - 10 tons per year. 

Particulate matter (PM10) - lc tea 10 tons per year. 

Volatile organic compounds - '1- 10 tons per year. 
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Lead - 0.6 ton per year. 

B: :where a S6i:tfee is medified :ift iaeremeRts whieh 
iadi·:iaHally are ft6t stlbjeet Ia a~~r8';al llft<lef !his seetioo 
aoo - are ft6t jlftF! ei a pregram ei mediliea!iea lB 
~laaaed iaeremeata! j>hases a~~re>·ea by the beaf<l, aH 
Slreh lBeremen!s sllaH be ad<letl tegetller l'e> determining 
the a~~!ieability ei !his seet1-. 

VI. New source performance standards and national 
emission standards for hazardous air pollutants. 

Regardless of the provisions of Sections II, IV and V of 
this appendix, affected facilities subject to Rule 5-5 or 
subject to Rule 6-l shall not be exempt from the 
provisions of § 120-08-01 , with the exception of those 
facilities which would be subject only to recordkeeping or 
reporting requirements or both under Rule 5-5 or Rule 6-1 

VI!. Relocation of portable facilities. 

Regardless of the provisions of Sections II, III, IV, V 
and VI of this appendix, a permit will not be required for 
the relocation of a portable emissions unit for which a 
permit has been previously granted under Part VIII 
provided that: 

1. The emissions of the unit at the new location would 
be temporary; 

2. The emissions from the unit would not exceed its 
allowable emissions; 

3. The unit would not undergo modification or 
reconstruction; 

4. The unit is suitable to the area in which it is to be 
located; and 

5. Reasonable notice is given to the board prior to the 
relocation identifying the proposed new location and 
the probable duration of operation at the new location. 
Such notice shall be given to the board not less than 
15 days in advance of the proposed relocation unless 
a different time duration is previously approved by 
the board. 

V!Il. Requirements for exempted facilities. 

lR aelermiaiag whetl!er a fl>eility is Cl!efllj'lt ifeHl the 
pmvisieas ei ~ 129 98 91 llft<lef the ~revisiaBs ei Seetiaas 
H aoo :m ei !his a~peBdiJE, too applieability ~ravisiaas lB 
the - lB Part p,! !l!a! W8tiltl - the fl>eility jf it 
were aa €*isll!!g Stl'tlfCe sllaH be IISC<! IIRiess deemed 
iaapprepriale by tile - A fiCW & ma<lifie<l Stl'tlfCe 
wl!ie!> W8tiltl be Cl!efllj'lt ifeHl too pra•:isians ei Part !¥ lf 
it were aa €*isll!!g Stl'tlfCe sllaH llls6 be Cl!efllj'lt ifeHl the 
previsieRs ei t 129 98 91. A! 118 time sllaH a aew & 

meai!iea Stl'tlfCe be Cl!efllj'lt ifeHl too previsioHs ei t 
129 98 91 i! it meets the applieaaility eriteria lB !his 
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appeaaiJE. A aew & melliflea Stl'tlfCe - is Cl!efllj'lt lfem
the provisiaBs ei f 129 98 91 1>aset1 "" the eriteria lB !his 
appendix !>tit - eJ<eeeas the applicability tl!resllolas lB 
Part I¥ lf it were aa existiftg Stl'tlfCe sllaH lie stlbjeet Ia 
the previsions ei Part ~ Any facility exempted from the 
provisions of § 120-o8-01 by Section II of this appendix 
shall be subject to the provisions of any rule which would 
apply to the facility if it were an existing source unless 
specifically exempted by that rule. 

IX. Exemption levels for toxic pollutants. 

A. Facilities with a pateBtial te emit an increase in the 
uncontrolled emission rate of a toxic pollutant equal to or 
less than the exempt emission rate calculated using the 
lalle•.viag exemption formulas for the applicable TLV ® in 
subsection D of this section shall be exempt from the 
requirements of § 120-08-01 pertaining to eeas!ruetiaR, 
modification, reeaBstreetiaB 6f relaeatieB provided the 
increase in the uncontrolled emission rate of the pollutant 
does not exceed 22.8 pounds per hour or 100 tons per 
year. 

B. Facilities with an uncontrolled emission rate of a 
toxic pollutant equal to or less than the exempt emission 
rate calculated using the exemption formulas for the 
applicable TL V ® in subsection D of this section shall be 
exempt from the requirements of§ 120-D8-01 pertaining to 
construction, reconstruction or relocation, provided the 
uncontrolled emission rate of the pollutant does not 
exceed 22.8 pounds per hour or 100 tons per year. 

C. If more than one exemption formula applies to a 
toxic pollutant emitted by a S&aree facility , the potential 
Ia emlt uncontrolled emission rate of that pollutant shall 
be equal to or less than both applicable exemption 
formulas in order for the source to be exempt for that 
pollutant. The exemption formulas apply on an individual 
basis to each toxic pollutant for which a TLV ® has been 
established. 

D. Exemption formulas. 

k 1. For toxic pollutants with a TLV-C ® , the 
following exemption formula applies ; pravi<le<l too 
~eteHtial te emlt <lees ft6t eJ<Ceefl ~ fl6llft<ls ~ -: 

Exempt Emission Rate (pounds per hour) 

TLV-C (mg/m') x 0.033 

Bo 2. For toxic pollutants with both a TLV-STEL ® and 
a TLV-TWA ® , the following exemption formulas 
apply ; ~revi<led the pete&tial te emlt <lees ft6t eJ<Ceefl 
~ fl6llft<ls ~ - 6F -1-00 !&as ~ year : 

Exempt Emission Rate (pounds per hour) 

TLV-STEL ® (mg/m') x 0.033 
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Exempt Emission Rate (tons per year) 

TLV-TWA ® (mg/m') x 0.145 

&. 3. For toxic pollutants with only a TLV-TWA ® , 

the following exemption formulas apply , ~FO'<'i<leEI file 
pateatial !a emit <lees fiOt elf€eeEI ~ jfflllfl<ls fl"'' 
- Of l-00 !af!s fl"'' year : 

Exempt Emission Rate (pounds per hour) 

TLV-TWA ® (mg/m') x 0.066 

Exempt Emission Rate (tons per year) 

TLV·TWA ® (mg/m') x 0.145 

&. E. Exemption from the ~Fovisioas <H liHs l'llle 
requirements of § 120.08-o 1 for any s!atioaaFy SOIH'ee OF 
aperatioa fiOt t'llfi <H a statianaFy SOIH'ee facility which has 
a potea!ial !a emit an uncontrolled emission rate of any 
toxic pollutant without a TLV ® shall be determined by 
the board using available health effects information. 

&. F. The exemption determination shall be made by the 
board using information submitted by the owner at the 
request of the board as set out in § 120-05-0305. 

G. Facilities as specified below shall not be exempt, 
regardless of size or emission rate, from the requirements 
of § 120-08-01 as they pertain to modification, 
construction, reconstruction or relocation. 

1. Incinerators, unless the incinerator is used 
exclusively as air pollution control equipment. 

2. Ethylene oxide sterilizers. 

3. Boilers or industrial furnaces burning hazardous 
waste fuel for energy recovery or distruction, or 
processing for materials recovery or as an ingredient. 
For the purposes of this section, hazardous waste fuel 
means (i) hazardous waste that is burned for energy 
recovery or (ii) fuel produced from hazardous waste 
by processing, blending or other treatment (see § 1 of 
the Hazardous Waste Management Regulations, VR 
672-10-1). Hazardous waste means a solid waste or 
combination of solid waste which, because of its 
quantity, concentration or physical, chemical or 
infectious characteristics, may (i) cause or significantly 
contribute to an increase in mortality or an increase 
in serious irreversible or incapacitating illness, or (ii) 
pose a substantial present or potential hazard to 
human health or the environment when improperly 
treated, stored, transported, disposed of, or otherwise 
managed (§ 10.1-1400 of the Virginia Waste 
Management Act). This subsection shall not apply to 
boilers or industrial furnaces burning used oil, which 
is defined as any oil that has been refined from crude 
oil, used, and as a result of such use, is contaminated 
by physical or chemical impurities (§ 1 of the 

Hazardous Waste Management Regulations, VR 
672-10-1). 
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COMMONWEALTH OF VIRGINIA 
DEPARTMENT OF AIR POLLUTION CONTROL 

DOCUMENT CERTIFICATION FORM 

(see other side for instructions) 

I certify under penalty of law that this document and all 
attachments were prepared under my direction or supervision h 
accordance with a system designed to assure that qualified personnel 
properly gather and evaluate the information submitted. Based on my 
inquiry of the person or persons who manage the system, or those 
persons directly responsible for gathering and evaluating the 
information, the information submitted is, to the best of my 
knowledge and belief, true, accurate, and complete. I am aware that 
there are significant penalties for submitting false information, 
including the possibility of fine and imprisonment for knowing 
violations. 

SIGNATURE: DATE: __ _ 

NAME: 

TITLE: 

COMPANY: 

PHONE: 

1 

COMMONWEALTH OF VIRGINIA 
DEPARTMENT OF AIR POLLUTION CONTROL 

DOCUMENT CERTIFICATION FORM 

INSTRUCTIONS FOR USE 

Various provisions of the Regulations for the Control and Abatement of Air 
Pollution require that certain documents submitted to the Board or the Department 
be signed by a responsible official with certification that the Information contained 
In the statement Is accurate to the best knowledge of the individual certifying the 
statement. Documents covered by this requirement Include, but are not limited to, 
permit applications, registrations, emission statements, emission testing and 
monitoring reports, or compliance certifications. The certification should include 
the full name, title, signature, date of signature, and telephone number of the 
responsible official. A responsible official is defined as follows: 

1. For a corporation, association or cooperative, a responsible official is 
either (i) the president, secretary, treasurer, or a vice-president of the corporation 
In charge of a principal business function, or any other person who performs 
similar policy or decision-making functions for the corporation, or (ii) a duly 
authorized representative of such cooperation if the representative is responsible 
for the overall operation of one or more manufacturing, production, or operating 
facilities applying for or subject to a permit and either (i) the facilities employ more 
than 250 persons or have gross annual sales or expenditures exceeding $25 million 
(In second quarter 1980 dollars), or (ii) the authority to sign documents has been 
assigned or delegated to such representative in accordance with corporate 
procedures. 

2. For a partnership or sole proprietorship, a responsible official Is a 
general partner or the proprietor, respectively. 

3. For a municipality, state, federal, or other public agency, a respons,I,Qie= 
official is either a principal executive officer or ranking elected officiaL A prinol@al § 
executive officer of a federal agency includes the chief executive officer ha'llJig ;; 
responsibility for the overall operations of a principal geographic unit of the ageriCy. ::::; 

w .. 

- r; ::: g 
<;:? ~ 
w a 

~ '" 

2 

I~ 
'0 e 
fl.! 
('!) 

IQ. 
::tl 
('!) 

CIQ 
c: -ll.l --· e 
= fl.! 



Proposed Regulations 

DEPARTMENT OF TRANSPORTATION 
(COMMONWEALTH TRANSPORTATION BOARD) 

REGISTRAR'S NOTICE: Due to its length, the Hazardous 
Materials Transportation Rules and Regulations at 
Bridge-Tunnel Facilities filed by the Commonwealth 
Transportation Board are not being published in full text. 
However, those portions of the regulation being amended 
are set out in full text In accordance with § 9-6.14:22 of 
the Code of Virginia a summary in lieu of full text is 
being published. The full text of the regulation is available 
for inspection at the offices of the Registrar of Regulations 
and the Department of Transportation. 

Title Qf Regulation: VR 385-01-5. Hazardous Materials 
Transportation Rules and Regulations at Bridge-Tunnel 
Facilities. 

Statutory Authority: §§ 33.1-12 and 33.1-49 of the Code of 
Virginia. 

Public Hearing Date: August 10, 1992 - 1 p.m. 
(See Calendar of Events section 
for additional information) 

Summary: 

The Virginia Department of Transportation, in 
conjunction with Virginia Polytechnic Institute and 
State University, has developed a handbook entitled 
"Hazardous Materials Transportation Rules and 
Regulations at Bridge-Tunnel Facilities." 

The purpose of this manual is to provide the current 
rules and regulations, including operating 
requirements, for the transport of hazardous materials 
through Virginia's Bridge-Tunnel facilities. The manual 
and its contents are consistent with the 
Commonwealth of Virginia's regulations and in 
conformance with Department of Transportation 
regulations as identified in the Code of Federal 
Regulations (Title 49). 

Further, the manual provides interested parties with 
detailed and specific information concerning the 
regulations established by the Virginia Department of 
Transportation and the Chesapeake Bay Bridge-Tunnel 
District governing the transportation of hazardous 
materials, as well as a useful table (alphabetized) of 
hazardous materials transported through the 
Commonwealth, and the restrictions governing their 
transport. 

The amendments to the manual: 

1. Change the regulations to a/low vehicles which use 
natural gas (or gases with similar properties) as fuel 
to use the tunnel facilities in the Commonwealth; and 

2. Change the regulations pertaining to the conditions 
under which /ow-pressure liquid oxygen can be 

transported through tunnel facilities in the 
Commonwealth. 

The proposed amendments appear in Appendix 2, 
''Compressed Gases," and in the "Hazardous Materials 
Table." (See amendments below.) 

VR 385-01-5. Hazardous Materials Transportation Rules and 
Regulations at Bridge-Tunnel Facilities. 

2. Compressed gases. 

(a.l) No vehicle shall enter the facilities if its load 
includes a compressed gas which is listed in section 
14 and referenced to this subsection, unless such 
compressed gas is in a tube or cylinder of two 
inches or less in outside diameter and four fluid 
ounces or less in capacity. 2) Empty containers 
which last contained such a compressed gas are not 
allowed passage when the quantity and/or container 
size limitations exceed those described above. 3) No 
empty tank vehicle is allowed passage if it is used 
in the transportation of any compressed gas 
referenced to this subsection. 

(b.l) Compressed gases listed in section 14 and 
referenced to this subsection are restricted to a 
maximum quantity per vehicle of 100 pounds gross 
weight providing the gross weight of each tube or 
cylinder is 10 pounds or less, and except that 
cyclopropane or ethylene for hospital use is 
restricted to a maximum quantity per vehicle of 20 
tubes or cylinders measuring 20 inches or less in 
length, and 4 1/2 inches or less in outside diameter. 
Acetylene, liquefied petroleum gas (LPG), 
compressed natural gas (CNG), or other gases 
having similar chemical properties will be allowed 
passage providing that the load per vehicle is 
limited to one cylinder not exceeding 323 cubic feet 
in capacity, 42 inches long, 12 and 7/8 inches in 
outside diameter; and 244 pounds gross weight (60 
pound cylinder) ; lmt tile l!ml< . Low pressure liquid 
oxygen (under 40 PSIG) is allowed passage 
providing that the load per vehicle is limited to one 
cylinder not exceeding 70 gallons in liquid capacity. 
The container valve must be enclosed by a 
protective metal safety cap properly and securely 
fitted in place. The inspection by authorized facility 
personnel reveals that LP gas containers are 
properly valved-off, securely attached, and 
determined to be safe for travel. The valves must 
remain closed until vehicle has cleared the facility. 
Empty containers which last contained a compressed 
gas referenced to this subsection are not allowed 
passage when the quantity and/or size limitations 
exceed those described above. No empty tank 
vehicle used to transport any compressed gas 
referenced to this subsection is allowed passage. 

(b.2) Housetrailers, camper trailers, self-propelled 
campers, mobile homes, recreational vehicles, and 

Virginia Register of Regulations 

3070 



other vehicles equipped with LP-gas installations for 
cooking, heating or refrigeration are permitted to 
travel across the facility provided: (i) That LP-Gas 
containers do not exceed two tanks containing not 
more than 105 pounds water capacity 
(approximately 45 pounds LPG capacity) each or 
one cylinder not exceeding 60 pounds LPG capacity. 
(ii) That containers are constructed, installed, and 
maintained in accordance with the regulations and 
specifications of the Department of Transportation 
and National Fire Protection Association. (iii) That 
the inspection by authorized facility personnel, 
reveals LP-Gas containers are properly valved-off, 
securely attached, and determined to be safe for 
travel. (iv) The valves must remain closed until 
vehicle has cleared the facility. 

Empty containers which last contained a compressed 
gas referenced to this subsection are not allowed 
passage when the quantity and/or size limitations 
exceed those described above. 

(b.3) Passenger vehicles equipped to use bP-Gas 
only liquefied petroleum gas (LPG) or compressed 
natural gas (CNG) as a single motor fuel will be 
permitted passage, provided that the bP-Gas LPG or 
CNG containers are manufactured, installed, and 
maintained in keeping with the rules, regulations 
and specifications of the Department of 
Transportation l>ft& , the National Fire Protection 
Association • and the American Gas Association and 
further provided that such containers do not exceed 
200 gallons water capacity. 

Trucks or commercial vehicles equipped to use 
bP-Gas only LPG or CNG as single motor fuel will 
be permitted passage, provided that the bP-Gas LPG 
or CNG containers are manufactured, installed, and 
maintained in keeping with the rules, regulations 
and specifications of the Department of 
Transportation l>ft& • the National Fire Protection 
Association , and the American Gas Association and 
further provided that such containers do not exceed 
300 gallons water capacity. Empty containers which 
last contained a compressed gas referenced to this 
subsection are not allowed passage when the 
quantity and/or size limitations exceed those 
described above. 

VIRGINIA HOUSING DEVELOPMENT AUTHORITY 

NOTICE: The Virginia Housing Development Authority is 
exempted from the Administrative Process Act (§ 9-6.14:1 
et seq. of the Code of Virginia); however, under the 
provisions of § 9-6.14:22, it is required to publish all 
proposed and final regulations. 

Title Qf. Regulation: VR 400-02-0016. Rules and Regulations 
for Allocation ol Elderly and Disabled Low-Income 
Housing Tax Credits. 

Vol. 8, Issue 18 

Proposed Regulations 

Statutory Authority: §§ 36-55.30:3 and 58.1-339 of the Code 
of Virginia. 

Public Hearing Date: N I A - Written comments may be 
submitted until June 12, 1992. 

(See Calendar of Events section 
for additional information) 

Summary: 

The proposed amendments will (i) expand the rules 
and regulations for allocation of elderly and disabled 
low~income housing tax credits to include single 
family homes and other types of structures having no 
comparable units in the same property, (ii) make 
certain changes in the requirements for eligibility of 
owners, tenants and units under the rules and 
regulations, (iii) amend certain definitions, and (iv) 
make other clarifying changes and technical 
corrections. 

VR 400-02-0016. Rules and Regulations for Allocation of 
Elderly and Disabled Low-Income Housing Tax Credits. 

§ 1. Definitions. 

The following words and terms, when used in these 
regulations, shall have the following meaning, unless the 
context clearly indicates otherwise: 

"App{ietmt" meaas lift applieaal l'al' !Ill< ere<Hts 00<1er 
lftese Riles l>ft& Fegala!iaRS am!, lljl6fl l>ft& sallse&uenl !e 
lift allaeatiaa ef - eretlils; alsa meaas !i>e 6Wftef ef tfte
!al< eFet'lil llllit !e w1>am !i>e !Ill< ere<Hts are alleeale!l. 

"Authority" means the Virginia Housing Development 
Authority. 

"Board" means the Board of Commissioners of the 
authority. 

"Bisab.'eti""Disability" means (i) a physical or mental 
impairment which substantially limits one or more of the 
major life activities of such individual and includes any 
physiological disorder or condition, cosmetic disfigurement 
or anatomical loss affecting one or more of the following 
body systems: neurological; musculoskeletal; special sense 
organs; respiratory, including speech organs; 
cardiovascular; reproductive; digestive; genito-urinary; 
hemic and lymphatic; skin; and endocrine; or any mental 
or psychological disorder such as mental retardation, 
organic brain syndrome, emotional or mental illness and 
specific learning disabilities (the term "physical or mental 
impairment" includes, but is not limited to, such diseases 
and conditions as orthopedic, visual, speech and hearing 
impairments, cerebral palsy, autism, epilepsy, muscular 
dystrophy, multiple sclerosis, cancer, heart disease, 
diabetes, Human Immunodeficiency Virus (HIV) infection, 
mental retardation, emotional illness, drug addiction (other 
than addiction caused by current, illegal use of a 
controlled substance) and alcoholism ) or (ii) a record of 
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such an impairment; or being regarded as having such an 
impairment which includes a history of or being 
misclassified as having a mental or physical impairment 
that substantially limits one or more major life activities; 
or a physical or mental impairment that does not 
substantially limit one or more major life activities but 
that is treated by another person as constituting such a 
limitation; or a physical or mental impairment that 
substantially limits one or more major life activities only 
as a result of the attitudes of others toward such 
impairment; or none of the impairments defined above but 
the individual is treated by another person as having such 
an impairment ; provided, however, that any physical or 
mental impairment described in (i) or (ii) shall be expected 
to result in death or shall have lasted continuously during 
the immediately preceding 12-month period or shall be 
expected to last continuously during the next succeeding 
12-month period . 

"EJfflebied pe>SfJn" m<>ftflS a jlei'S6ft wl>& is Elisablea as 
<lclffieEI !>ereifr. 

"EJiatfflletl htmsehafri" metHiS a haHsehald ffi wMeft aay 
6fte ru= mere membeFS are disabled. 

"Elderly person" means a person who exceeds, by any 
period of time, 62 years of age. 

"EldeFI:y hmtsehotd" m<>ftflS a llaaseha!EI sf - !lle 
lleatl "" !lle ~lead's Sf'etiSe is eiEief!yo 'Hie l>aaselialll ffillY 
be !we "" mare eiEiefly jlei'S6ftS wl>& are oot relatetl "" 
ooe "" mare saeli jlei'S6ftS !iYiftg wlllt sameaae esseatial !e
lileir eare "" well beiag. 

"Elderly tenant" means (i) an elderly person or (ii) a 
household in which any member is an elderly person. 

"Eligible tipplieent owner" means any person meeting 
the criteria for an eligible a~plieaft! owner as set forth in 
the state code and these rules and regulations. 

"Eligible tenant" means an elderly tenant or tenant 
with a disability whose income does not exceed the limit 
described in these rules and regulations. 

"Executive director" means the executive director of the 
authority or any other officer or employee of the authority 
who is authorized to act on his behalf or on behalf of the 
authority pursuant to a resolution of the board. 

"HUD fair market rent" means the rent published by 
the U.S. Department of Housing and Urban Development 
for the Section 8 Rental Certificate Program. 

"Income" means gross income (including but not limited 
to all salary, wages, bonuses, commissions, income from 
self-employment, interest, dividends, alimony, rental 
income, pensions, business income, annuities, social 
security payments, cash public assistance, support 
payments, retirement income and any other sources of 
cash income) which is being received by the eltlei=ly tH' 

ElisableEI jlei'S6ft "" haasehala (e,.elaaiag elderly tenant or 
tenant with a disability or is regularly paid to or on 
behalf of such tenant by a third party as of the 
application date. The income of any person who is living 
with an eiEiefly "" Elisahlea jlei'S6ft aRE! wl>& is essealial 
elderly person or person with a disability for the primary 
purpose of providing care to such eiEiefly "" ElisahleEI 
persea's well heiag) as ffi !lle applieatiaa Elate person shall 
be excluded . All such earaiags income , provided !l>ey 
are it is not temporary, shall be computed on an annual 
basis to determine income for the purpose of program 
eligibility. 

Hlneeme eligiiHe eltl:effy eF eii36hleti fJeF!HHt M 
he116eheltl" m<>ftflS aa eiEiefly "" ElisahleEI jlei'S6ft "" 

haaselield - !e-eaffte eaes ft6t e><eeed !lle - set 
fef!h ill !llese fl!les aRE! regalaliaas. 

"Market rent" means the amount of rent, as determined 
by the authority pursuant to these rules and regulations, 
charged to other tenants for comparable units (other than 
tax credit units) in the same property or, if there are no 
such comparable units in the same property, for 
comparable units in the same market area. 

"Owner" means an applicant for tax credits under these 
rules and regulations and, upon and subsequent to an 
a/location of such credits, means the owner of the tax 
credit unit to whom the tax credits are allocated. 

."Person with a disability" means a person having c 
disability as defined in these rules and regulations. 

"Program" means the elderly and disabled low-income 
housing tax credit program described in these rules and 
regulations. 

"State code" means Article 3 of Chapter 3 of Title 58.1 
of the Code of Virginia. 

"Tax credit rent" means the reduced amount of rent 
charge for the tax credit unit to the eligible tenant. As 
provided in § 3 hereof, the tax credit rent shall be at 
least 15% less than the market rent. 

"Tax credits" means the tax credits as described in § 
58.1-339 of the Code of Virginia; 

"Tax credit unit" means a unit occupied or to be 
occupied by !e-eaffte eligible eiEiefly "" Elisahlea jlei'S6ftS "" 
haasehalas tenants at reduced rents in order for the 
owner to be entitled to receive tax credits hereunder. 

"Tenant" means a person or household who is applying 
for occupancy of, or is occupying, a tax credit unit. 

"Tenant with a disability" means (i) a person with a 
disability or (ii) a household in which any member is a 
person with a disability. 

§ 2. Purpose and applicability. 
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The following rules and regulations will govern the 
allocation by the authority of tax credits pursuant to the 
state code. 

Notwithstanding anything to the contrary herein, acting 
at the request or with the consent of the applieaat fa!' Ia!! 
eretHt:s owner , the executive director is authorized to 
waive or modify any provision herein where deemed 
appropriate by him for good cause, to the extent not 
inconsistent with the state code. 

The rules and regulations set forth herein are intended 
to provide a general description of the authority's 
processing requirements and are not intended to include 
all actions involved or required in the processing and 
administration of the tax credits. These rules and 
regulations are subject to change at any time by the 
authority and may be supplemented by policies, rules and 
regulations adopted by the authority from time to time. 

Notwithstanding anything to the contrary herein, all 
procedures and requirements in the state code must be 
complied with and satisfied. 

§ 3. General description. 

The state code has been amended by adding a section 
numbered 58.1·339 relating to a tax credit for laadlerds 
owners providing rent reduction for lew iaeeme eldefly 
flftt4 disabled jlei'S6IlS .,. lleusellelds eligible tenants . 

Beginning January I, 1991, through December 31, 1993, 
any individual or corporation receiving an allocation of tax 
credits pursuant to § 7 hereof shall, subject to the 
provisiOns of the state code and these rules and 
regulations, be entitled to a credit against the tax levied 
pursuant to § 58.1-320 or § 58.1-400 of the Code of 
Virginia, provided that the following requirements are 
satisfied: 

I. The individual or corporation is engaged in the 
business of the rental of dwelling units (as hereinafter 
specified) and is subject to the Virginia Residential 
Landlord and Tenant Act, § 55-248.2 et seq. of the 
Code of Virginia, wl!etller either by virtue of the 
provisions thereof or by virtue of the applieaat's 
owner's providing for the applicability thereof 
pursuant to § 55-248.5 B of the Code of Virginia; 

2. The la11alerd owner provides a reduced rent to 
IBeeme eligible eldefly er disabled jlei'S6IlS er 
lleusehalds tenants ; and 

3. The rent charged to the IBeeme eligible eldefly .,. 
disabled jlei'S6IlS .,. l!eusellalds tenants is at least 15% 
less than the market rent ellarged te etller leftaats fa!' 
eamparable UBits Ia !be same prepePiy . 

The allowable tax credit amount shall be 50% of the 
total rent reductions allowed during the taxable year to 
the 111eeme eligible eldefly .,. disabled jlei'S6IlS .,. 
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lleusehalds tenants occupying the tax credit units. The 
amount of the rent reduction shall be equal to fit the - '* reft!; as determiaed hy !be authority' eharged te 
et11er leftaats fa!' eamparable UBits Ia !be same property 
market rent minus tilt the amootll '* tax credit rent 
el!arged fa!' !be Ia!! eret!lt UBit te !be 111eeme eHgible 
eldefly .,. disabled j'>eFS6ft .,. hausehald. la ealeulat!Rg 
sueb real redueliaa, it - l>e assumell . For this 
purpose, the tax credit rent shall include any rental 
subsidy payable on behalf of the eligible tenant under any 
governmental or private program. 

If there are comparable units (other than tax credit 
units) in the same property, the market rent shall be 
determined by the authority to be the rent charged to 
other tenants for such comparable units. For the purpose 
of determining the amount of rent charged to other 
tenants for comparable units in the same property, the 
authority shall assume that the other tenants commenced 
and, if applicable, renewed their leases as of the same 
date or dates, and for the same term or terms as the 
IBeeme eligible eldefly .,. disabled jlei'S6IlS .,. families 
tenants and at the rents in effect on such date or dates. 

If there are no other such comparable units in the same 
property, then the market rent shall be determined by the 
authority to be the rent charged for comparable units in 
the same market area. Such rent shall be (i) the rent most 
recently charged for the tax credit unit to a person (who 
may be the eligible tenant to be assisted) unrelated to the 
owner within the one-year period prior to the date of 
filing of the application, pius a rental increase in an 
amount determined by the authority to reflect increases in 
rents in the market area of such tax credit unit since the 
date such rent was last charged, or (ii) if no rental history 
as described in (i) exists, the HUD fair market rent 
allowed for a comparable unit in the same market area 
(as reduced, to the extent determined by the authority, for 
any utilities which are not to be included in the tax 
credit rent under the terms of the lease); provided, 
however, that the owner may demonstrate to the 
authority that the rent for a comparable unit in the same 
market area is higher than (i) or (ii) above, as applicable, 
and to the extent so demonstrated to the satisfaction of 
the authority, such higher rent shall be used. 

Notwithstanding anything to the contrary herein, the 
market rent shall in no event exceed 150% of the HUD 
fair market rent allowed for comparable units in the same 
market area (as reduced, to the extent determined by the 
authority, for any utilities which are not to be included in 
the tax credit rent under the terms of the lease). 

'Hte applieaat - 861 1>e ealitle<l te 8ft allaeatiaa '* 
Ia!! eret!lts fa!' BflY - 6ft - BflY perti6fl '* !be relll 
is paid fa!' !be l>eaeflt af a le8aftt ua6er BflY goveFRmeRtal 
Bf jffiYate program. If the tax credit unit is subsidized or 
assisted under any et11er governmental or private program 
861 pFaviding sueb reata1 payments , the comparable units 
in the same property or market area, as applicable, shall 
include only those units similarly subsidized or assisted. 
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Because the intent of the state code is to provide tax 
credits for the rental of dwelling units only, tax credits 
may not be allocated by the authority for the leasing of 
land only , including without limitation mobile home lots. 
Tax credits may be allocated for the leasing of both a 
mobile home lot and the mobile home located thereon. 

To be eligible for the program, a dwelling unit must 
contain separate and complete facilities for living, 
sleeping, eating, cooking and sanitation. Such 
accommodations may be served by centrally located 
equipment such as air conditioning or heating. Thus, for 
example, an apartment containing a living area, a 
sleeping area, bathing and sanitation faczlities and cooking 
facilities equipped with a cooking range, refrigerator and 
sink, all of which are separate and distinct from other 
apartments, would constitute a unit. 

In order to satisfy the requirement in § 58.1-339 of the 
state code that the owner be an individual or corporation 
engaged in the business of the rental of dwelling units, 
the owner must intend at the time of application and at 
all times thereafter to report, for federal income tax 
purposes, all rental and other income and any related 
expenses of the tax credit unit with respect to each tax 
year for which the tax credits are to be claimed for such 
tax credit unit. 

The amount of credit for each individual or corporation 
for each taxable year shall not exceed $10,000 or the total 
amount of tax imposed by Chapter 3 of Title 58.1 of the 
Code of Virginia, whichever is less. If the amount of such 
credit exceeds the taxpayer's tax liability for such taxable 
year, the amount which exceeds the tax liability may be 
carried over for credit against income taxes of such 
individual or corporation in the next five taxable years 
until the total amount of the tax credit has been taken. 

Credits granted to a partnership or an electing small 
business corporation (S corporation) shall be passed 
through to the individual partners or shareholders in 
proportion to their ownership or interest in the partnership 
or S corporation. 

The total amount of tax credits which may be approved 
by the authority in any fiscal year shall not exceed 
$1,000,000. 

The authority may charge to each applieaat owner lees 
in such amount as the executive director shall determine 
to be necessary to cover the administrative costs to the 
authority. Such fees shall be payable at such time or times 
as the executive director shall require. 

§ 4. Solicitations of applications. 

The executive director may from time to time take such 
action as he may deem necessary or proper in order to 
solicit applications for tax credits. Such actions may 
include advertising in newspapers and other media, 
mailing of information to prospective applicants and other 

members of the public, and any other methods of public 
announcement which the executive director may select as 
appropriate under the circumstances. The executive 
director may impose_ requirements, limitations and 
conditions with respect to the submission of applications 
and the selection thereof as he shall consider necessary or 
appropriate. 

§ 5. Application. 

Application for an allocation of tax credits shall be 
commenCed by filing with the authority an application on 
such form or forms as the executive director may from 
time to time prescribe or approve, together with such 
documents and additional information as may be requested 
by the authority in order to comply with the state code 
and to make the allocation of the tax credits in 
accordance with these rules and regulations. 

The executive director may establish criteria and 
assumptions to be used by the appliea!lt owner in the 
calculation of amounts in the application, and any such 
criteria and assumptions shall be indicated on the 
application form or instructions. 

The executive director may prescribe such deadlines for 
submission of applications for allocation of tax credits for 
any calendar year as he shall deem necessary or desirable 
to allow sufficient processing time for the authority to 
make such allocations. 

I 
The tax credit unit for which an application is submitted 

may be, but shall not be required to be, financed by the 
authority. If any such tax credit unit is to be financed by 
the authority, the application for such financing shall be 
submitted to and reviewed by the authority in accordance 
with its applicable rules and regulations. 

The authority may consider and approve, in accordance 
herewith, the allocation of tax credits for tax credit units 
which the authority may own or may intend to acquire, 
construct or rehabilitate. 

§ 6. Eligibility of tenants and verification. 

The occupancy of tal! eretll! units entitled to a tax 
eretll! credits is limited to eldffly er <lisable<l l'ffS6RS er 
ltausehal<ls elderly tenants or tenants with disabilities 
whose ifle6me incomes , as of initial occupancy of the tax 
credit unit by such peP.36!> er hausehal<l tenants (or, if 
any such tax credit unit is occupied by Slfeh peP.36!> er 
hauseltal<l such a tenant on January 1 of the first 
calendar year for which the tax credits are to be claimed 
for such tax credit unit, as of such January 1), tl6es do 
not exceed 80% of the median income for the area. 
Preference in occupancy of tax credit units will be given 
to eldffly er <lisable<l l'ffS6RS er hauseltal<ls eligible 
tenants whose iR€:eme is- incomes are less than or equal to 
50% of the median income for the area. The United 
States Department of Housing and Urban Development 
SeeHoo & income limits for subsidized programs , as 
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adjusted by family size, will be used in determining such 
80% and 50% of median income for the area. 

ApplieaH!s Owners shall be required to obtain written 
income verification for eklefly & <lisable<l j'lefS6tlS & 
lleasebel<ls eligible tenants who occupy or are expected to 
occupy a tax credit unit. The verification of income must 
be sent by the owner to each employer or the agency 
providing benefits along with a stamped, self-addressed 
return envelope. Such verification should then be retained 
by the appliea!l! owner and a copy submitted to the 
authority (together with ll!e an executed confirmation of 
resident eligibility form and the verification of age or 
disability) at the eat! !I! ll!e ealea<lar year time that the 
eligible tenant is determined by the owner to be income 
eligible . Verification of income must be current as of a 
date no earlier than 90 days prior to the date set forth in 
t.he preceding paragraph as of which the income of the 
eklefly & <lisable<l jlei'S6ft & llaasellal<l eligible tenant is 
determined for eligibility purposes. 

With respect to tax credits claimed for rental of tax 
credit units to <lisable<l j'lefS6tlS & lleasellal<ls, applieaals 
tenants with disabilities, owners shall be required to 
obtain a written verification of disability. Verification of 
said disability may be obtained from a physician, 
diagnostic or vocational rehabilitation service center or the 
Social Security Administration. 

Wit.h respect to tax credits claimed for rental of tax 
credit units to elderly j'lefS6tlS & llaasellahls, appliea!l!s 
tenants, owners must verify the age of all persons 
claiming to exceed 62 years of age. Verification of Social 
Security benefits paid on the person's behalf will be 
acceptable if a birth certificate cannot be obtained; 
provided, however, that any person receiving saF¥ival 
survivor Social Security benefits who does not exceed 62 
years of age or ElisableEI does not have a disability is not 
eligible for Ill* eret!it occupancy of a tax credit unit . 

The initial lease term for all illeame eligible eklefly & 
ElisaeleEI j'lefS6tlS & aaasekaiE!s tenants occupying a tax 
credit unit may not be less than a 12-month period. 

§ 7. Review and selection of application; allocation of tax 
credits. 

Pursuant to the state code, the state is divided into the 
following low-income housing tax credit allocation areas, 
each of which shall be allocated the percent share of tax 
credits set forth below and in the state code: 

Allocation Area 1 

Percent Share of Tax Credits: 10.79 

Planning District: LENOWISCO 

Jurisdictions: Norton City, Lee County, Scott County, Wise 
County 
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Planning District: Cumberland Plateau 

Jurisdictions: Buchanan County, Dickenson County, Russell 
County, Tazewell County 

Planning District: Mount Rogers 

Jurisdictions: Bristol City, Galax City, Bland County, Carroll 
County, Garyson County, Smyth County, Washington County, 
Wythe County 

Planning District: New River Valley 

Jurisdictions: Radford City, Floyd County, Giles County, 
Montgomery County, Pulaski County 

Allocation Area 2 

Percent Share of Tax Credits: 12.09 

Planning District: Fifth 

Jurisdictions: Clifton Forge City, Covington City, Roanoke 
City, Salem City, Alleghany County, Botetourt County, Craig 
County, Roanoke County 

Planning District: Central Virginia 

Jurisdictions: Bedford City, Lynchburg City, Amherst 
County, Appomattox County, Bedford County, Campbell 
County 

Planning District: West Piedmont 

Jurisdictions: Danville City, Martinsville City, Franklin 
County, Henry County, Patrick County, Pittsylvania County 

Allocation Area 3 

Percent Share of Tax Credits: 6. 70 

Planning District: Central Shenandoah 

Jurisdictions: Buena Vista City, Harrisonburg City, 
Lexington City, Staunton City, Waynesboro City, Augusta 
County, Bath County, Highland County, Rockbridge County, 
Rockingham County 

Planning District: Lord Fairfax 

Jurisdictions: Winchester City, Clarke County, Frederick 
County, Page County, Shenandoah County, Warren County 

Allocation Area 4 

Percent Share of Tax Credits: 20.98 

Planning District: Northern Virginia 

Jurisdictions: Alexandria City, Fairfax City, Falls Church 
City, Manassas City, Manassas Park City, Arlington County, 
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Fairfax County, Loudoun County, Prince William County 

Allocation Area 5 

Percent Share of Tax Credits: 4. 70 

Planning District: Rappahannock-Rapidan 

Jurisdictions: Culpeper County, Fauquier County, Madison 
County, Orange County, Rappahannock County 

Planning District: Thomas Jefferson 

Jurisdictions: Charlottesville City, Albemarle County, 
Fluvanna County, Greene County, Louisa County, Nelson 
County 

Allocation Area 6 

Percent Share of Tax Credits: 5.22 

Planning District: Southside 

Jurisdictions: South Boston City, Brunswick County, Halifax 
County, Mecklenburg County 

Planning District: Piedmont 

Jurisdictions: Amelia County, Buckingham County, Charlotte 
County, Cumberland County, Lunenburg County, Nottoway 
County, Prince Edward County 

Planning District: Crater 

Jurisdictions: Colonial Heights City, Emporia City, Hopewell 
City, Petersburg City, Dinwiddie County, Greensville 
County, Prince George County, Surry County, Sussex 
County 

Allocation Area 7 

Percent Share of Tax Credits: 12.68 

Jurisdictions: Richmond City, Charles City County, 
Chesterfield County, Goochland County, Hanover County, 
Henrico County, New Kent County, Powhatan County 

Allocation Area 8 

Percent Share of Tax Credits: 5.15 

Planning District: RADCO 

Jurisdictions: Fredericksburg City, Caroline County, King 
George County, Spotsylvania County, Stafford County 

Planning District: Northern Neck 

Jurisdictions: Lancaster County, Northumberland County, 
Richmond County, Westmoreland County 

Planning District: Middle Peninsula (not including 
Gloucester) 

Jurisdictions: Essex County, King and Queen County, King 
William County, Mathews County, Middlesex County 

Planning District: Accomack-Northampton 

Jurisdictions: Accomack County, Northampton County 

Allocation Area 9 

Percent Share of Tax Credits: 21.69 

Planning District: Southeastern Virginia 

Jurisdictions: Chesapeake City, Franklin City, Norfolk City, "" 
Portsmouth City, Suffolk City, Virginia Beach City, Isle of 
Wight County, Southampton County 

Planning District: Peninsula 

Jurisdictions: Hampton City, Newport News City, Poquoson 
City, Williamsburg City, James City County, York County 

Planning District: Middle Peninsula 

Jurisdictions: Gloucester County 

The executive director may further suballocate these 
allocation areas into allocation subpools based upon one or 
more of the following factors: geographical areas; types or 
characteristics of housing, construction, financing, owners, 
or occupants; or any other factors deemed appropriate by 
him to best meet the housing needs of the Commonwealth. 

Tax credits shall be allocated to eligible llflpliean!s 
owners on a "first-come, first-served" basis. In the event 
that the amount of tax credits available within an 
allocation area or subpool is sufficient for some but not all 
of eligible applications received by the authority on the 
same day, then the authority shall select one or more of 
such applications by lot. 

The executive director may exclude and disregard any 
application which he determines is not submitted in good 
faith. 

The amount of tax credits which may be allocated for 
tax credit units in any single development shall not exceed 
$10,000; provided, however, that the executive director 
may from time to time terminate or suspend such $10,000 
limit for such allocation area or areas and for such period 
of time as he shall deem appropriate to assure full 
utilization and proper distribution of the tax credits. For 
the purpose of compliance with such $10,000 limit, the 
executive director may determine that developments in 
one or more applications constitute a single development 
based upon such factors as he may deem relevant, 
including without limitation the ownership, proximity, age, 
management, financing and physical characteristics of the 
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developments. 

The executive director shall allocate tax credits, in the 
manner described above, to eligible applieaHt:s owners 
within each allocation area or subpool, if applicable, until 
either all tax credits therein are allocated or all eligible 
~ftfi'b owners therein have received allocations. The 
amount allocated to each such eligible &f)l3liea:Ht owner 
shall be equal to the lesser o! (i) the amount requested in 
the application or (H) the amount, determined by the 
executive director, to which the eligible apfllieaat owner is 
entitled under the state code and these rules and 
regulations as of the date of application; provided, 
however, that in no event shall the amount of tax credits 
so allocated exceed the amount of tax credits available in 
the allocation area or subpool from which such tax credits 
are to be allocated, 

Amounts in any allocation area not allocated to any 
eligible ~e!!1ilfr owners may not be reallocated to any 
other allocation areas. Any amounts in any allocation 
subpools not allocated to eligible ajlj>Hernl!s owners shall 
be reallocated among the other subpools (within the same 
allocation area) in which eligible applieaHts owners shall 
not have received allocations in the full amount 
permissible under these rules and regulations. Such 
reallocation shall be made pro rata based on the amount 
originally allocated to all such subpools with excess 
applications divided by the total amount originally 
allocated to all such subpoois with excess applications. 
Such reallocations shall continue to be made until either 
\in of the tax credits within the allocation area are 
allocated to eligible ~ owners in the manner 
described above or all applications in the allocation area 
have received allocations. 

The executive director determines whether the ajJJ>lleaffi' 
owner and the tax credit units are entitled to tax credits 
under the state code and these rules and regulations. If 
the executive director determines that the ajlj>liea!>l; owner 
or the tax credit units are not so entitled to lax credits, 
the applieaat owner shall be so informed and his 
application shall be terminated, If the authority determines 
that the ~- owner and the tax credit units are so 
entitled to tax credits, then the executive director shall 
issue to the apfllieaRt owner , on behalf of the authority, a 
commitment for allocation of tax credits with respect to 
the appiicable tax credit units, The allocation shall be 
subject to the approval or ratification thereof by the 
authority's board as described below, 

The board shall review and consider the analysis and 
recommendation of the executive director for the 
allocation of tax credits, and, if it concurs with such 
recommendation, it shall by resolution approve or ratify 
the allocation by the executive director of the tax credits 
to the eligible applieant owner , subject to such terms and 
conditions as the board or the executive director shall 
deem necessary or appropriate to assure compliance with 
the state code and these rules and regulations, If the 
board determines not to approve or ratify an allocation of 
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tax credits, the executive director shall so notify the 
applieaat owner , 

Upon compliance with the state code and these rules 
and regulations, the apf3lieaat owner to whom an 
allocation is made hereunder shall be entitled to tax 
credits annually, in such amount as is determined by the 
authority pursuant to these rules and regulations, for each 
year beginning in the year for which such allocation is 
made and ending December 31, 1993, unless terminated or 
reduced pursuant to these rules and regulations. 

The executive director may require that a~~licaa!s 
owners to whom tax credits have been allocated shall 
submit from time to time or at such specified times as he 
shall require, written confirmation and documentation as 
to the status of the tax credit unit and its compliance with 
the application and these rules and regulations, If on the 
basis of such written confirmation and documentation and 
other available information the executive director 
determines that the tax credit unit does not or will not 
qualify or will not continue to qualify for such tax credits, 
then the executive director may terminate or reduce the 
allocation of such tax credits, Without limiting the 
foregoing, the applicant owner shall lease the tax credit 
units to ifle6me eligible e!defly 6f aisablea j>ei'S6llS 6f 

houselialas tenants at reduced rents such that the 
aggregate of such rent reductions shall be no less than the 
aggregate of the rent reductions set forth in the 
application, In the event that the applicant owner shall fail 
to so lease the tax credit units, the authority may, upon its 
determination that the BP13lieaHt owner is unable or 
unwilling to utilize fully its allocation of the tax credits, 
terminate or reduce such allocation, as it shall deem 
appropriate, 

The authority shall have the right to inspect the tax 
credit units and related property and improvements from 
time to time, and the tax credit units and related property 
and improvements shall be in a state o! repair and 
condition satisfactory to the authority, The authority may 
require the B:flf:llieaHt owner to make necessary repairs or 
improvements, in a manner acceptable to the authority, as 
a condition for receiving or qualifying for an allocation of 
tax credits or for certification to the Department of 
Taxation as described herein below. 

The executive director may establish such deadlines for 
the applicant owner to qualify for the tax credits and to 
comply with the application and these rules and 
regulations as he shall deem necessary or desirable to 
allow the authority sufficient time, in the event of a 
reduction or termination of the applieaHt's owner's 
allocation, to allocate such tax credits to other eligible 
B:}3I3lieasts owners . 

Any material changes to the condition, use or occupancy 
of the tax credit unit or in any other representations, facts 
or information, as contained or proposed in the 
application, occurring subsequent to the submission of the 
application for the tax credits therefor shall be subject to 
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the prior written approval of the executive director. As a 
condition to any such approval, the executive director 
may, as necessary to comply with these rules and 
regulations and the state code, reduce the amount of tax 
credits allocated or impose additional terms and conditions 
with respect thereto. If such changes are made without the 
prior written approval of the executive director, he may 
terminate or reduce the allocation of such tax credits or 
impose additional terms and conditions with respect 
thereto. 

In the event that any allocation of tax credits is 
terminated or reduced by the executive director under this 
section, he may allocate such tax credits (in the amount 
of such termination or reduction) to eligible applicants 
owners (other than the applieaR!s owners whose tax credit 
allocation was so terminated or reduced) in the first-come 
first-served manner described above or in such other 
manner as he shall determine consistent with the 
requirements of the state code. 

If subsequent to receipt of an allocation of tax credits 
an awlieailf owner shall transfer any of the tax credit 
units to a transferee which is eligible for such tax credits 
under the state code and these rules and regulations, such 
transferee shall thereupon be entitled to the allocation of 
tax credits for such tax credit units and shall, for the 
purposes of these rules and regulations, be thereafter 
deemed the applieaat owner for such tax credits. 

§ 8. Tax credit period. 

Each period for which an owner may claim tax credits 
for any tax credit unit shall commence upon the date 
that the tax credit unit is occupied by an eligible tenant 
pursuant to a lease providing for a 12-month term and 
for the payment of rent in the amount of the tax credit 
rent. Such period shall not commence prior to the 
allocation of the tax credits by the authority to the 
owner, except that zl the tax credit unit is so occupied 
from the first day of the month in which the allocation of 
tax credits is made, such period shall commence on such 
first day of the month. Such period shall continue until 
termination of occupancy as described in § 9 hereof. 
However, in no event shall any such period commence 
and continue unless the tax credit unit is and remains in 
a state of repair and condition satisfactory to the 
authority in accordance herewith, and all other applicable 
requirements of the state code and these rules and 
regulations have been and are satisfied. If the owner shall 
be entitled to claim tax credits on any tax credit unit for 
a portion of a month during such period, the rent 
reduction shall be calculated pro rata based upon the 
number of days in such month that the owner is so 
entitled to claim tax credits or, with respect to the 
termination of occupancy, shall be calculated as provided 
in § 9 hereof. 

~ & § 9. Maintenance of records; submission requirements; 
termination of occupancy. 

Applieaa!s Owners shall be responsible for obtaining and 
maintaining all documentation required by the authority to 
evidence that the tax credit units qualify for tax credits 
under the program. Owners will be responsible for 
providing this documeniation to the authority for review 
within 30 days following the end of each calendar year ; 
provided, however, that the documents listed in 
subdivisions 2 a, b, c and g of this section shall be 
submitted at the time required by § 6 hereof . The tax 
credit unit will not qualify for tax credits if all required 
documents, in the form required by the authority, are not 
available so provided . Required documentation to be 
submitted to the authority includes, but is not limited to, 
the following: 

l. A listing (including dates of occupancy) of all 
tenants currently occupying, or who previously 
occupied, a tax credit unit entitled to a tax credit for 
that year. 

2. A complete certification package for each lReame 
eligible eltlel'ly & tlisailletl j>CI'S6ft & llel!Sellald tenant 
receiving the reduced rent. The certification must 
include: 

a. A completed and executed confirmation of 
resident eligibility form. 

b. Verification of income. 

c. Verification of age or disability. 

d. A natarinetl certification from the tenant 
verifying: 

(l) What unit type/size was occupied, 

(2) Number of months said unit was occupied, 

(3) The amount of rent paid, and 

( 4) How many months that amount of rent was 
paid. 

e. A certification of the applieaat owner that 
preference in occupancy of the tax credit units was 
given to eltlel'ly "" disabled f'CFS6IIS "" llaHsellaltls 
eligible tenants whose ffieeme is incomes are less 
than or equal to 50% of the median income for the 
area (the waiting list for tax credit units during the 
calendar year identifying the persons applying for 
such units and their incomes shall be maintained by 
the applieant owner and shall be available for 
inspection by the authority). 

f. Rent rolls for the comparable units in the same 
property as the tax credit units setting forth the 
rents charged to other tenants . if rents for such 
comparable units are to be used to determine the 
amount of the rent reduction pursuant to § 3 
hereof. 
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g. A tfip-~t Copies of leases for each tax credit unit. 

ln the event of termination of occupancy, the rent 
reduction shall be calculated pro rata based upon the 
rmmber of days determined in the following manner. In 
tile event of deatll o! the only el<lerly M <lisablea !>efS6ft 
elderly person or person with a disability occupying a tax 
nedit unit, the Gf»:&H€8:-ffi owner must obtain a copy of the 
death certificate or must proVlde other acceptable 
docume;'ltation of death ; and the number of days for 
\Vhi.ch an ap?H€B:Ht owner is entitled to tax credits on such 
deceased person's tax credit unit shall be determined by 
the date of death. If the el<lerly M disallled !>efS6ft 6f 

houscRal& eligible tenant abandons the tax credit unit, the 
earliest of the date the applieaat owner discovers the tax 
credit unH is vacant, the date any utility company 
termhmtes service on the tax credit unit, or the date 30 
days after abandomnent will be used to determine the 
number of days for which the tax credit unit is entitled to 
the tax credit !! the tax credit unit shall not be so 
abaudoned but the el<le¥ly e¥ <lisallle<l !>efS6ft 6f !>efS6ftS 
eligible tenant shall not occupy the tax credit unit for a 
period of 30 days (or such longer period of time as the 
executive director may approve) , the end of such period 
shall be used to determine the number of days for which 
the tax credit unit is entitled to the tax credit. If the lease 
is terminated for any reason other than those set forth 
above in this paragraph, the effective date of termination 
shall be used to determine the number of days for which 
the tax credit unit is entitled to the tax credit 

s !!, § 10. Certification to the Virginia Department of 
Taxation. 

On or before March 15 of each calendar year, the 
authority shall certify to the Virginia Department of 
Taxation the name of each apfilieaat- owner entitled to 
claim a tax credit for the preceding calendar year and the 
total amount of tax credits which each such 6fJfllieaRt 
owner is entitled to claim under the state code and these 
rules and regulations and shall further certify that each 
such ap-(}H:eafff owner claiming a credit provided the rent 
reductions as authorized under the state code and these 
rules and regulations. The applieaftl owner shall be 
entitled to claim tax credits for such preceding calendar 
year only in the amount lor which the authority makes 
such certifications. 

§ ~ § I 1. Notification to the Virginia Department of 
Taxation of noncornpiiance with state code or these rules 
and regulatnons. 

lf subsequent to the certification in § !f 10 the executive 
director shall become aware of noncompliance with any of 
the provisions of the state code or these rules and 
regulations by any Elfil*ieant owner for whom such 
certification was made and if such noncompliance would 
result in a reduction in amount of tax credits that such 
a-wuea-m owner claimed or could have claimed, the 
executive director shaH, within 90 days, notify the Virginia 
Department of Taxation of such noncompliance. Such 
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notification shall identify the applieaal owner and shall 
describe the noncompliance. 
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For information concerning Final Regulations, see information page. 

Symbol Key 
Roman type indicates existing text of regulations. Italic type indicates new text. Language which has been stricke 
indicates text to be deleted. [Bracketed language] indicates a substantial change from the proposed text of the 
regulations. 

CRIMINAL JUSTICE SERVICES BOARD 

REGISTRAR'S NOTICE: This regulation is excluded from 
Article 2 of the Administrative Process Act in accordance 
with § 9-6.14:4.1 C 4(a) of the Code of Virginia, which 
excludes regulations that are necessary to conform to 
changes in Virginia statutory law where no agency 
discretion is involved. The Criminal Justice Services Board 
will receive, consider and respond to petitions by any 
interested person at any time with respect to 
reconsideration or revision. 

Title Qf Regulation: VR 240-02-2. Regulations Governing 
the Privacy aud Security of Criminal History Record 
Information Checks for Firearm Purchases. 

Statutory Authority: § 18.2-308.2:2 of the Code of Virginia. 

Effective Date: July I, 1992. 

Summary: 

These amendments conform to statutory changes 
brought about by Chapters 637 and 872 of the 1992 
Acts of Assembly. Chapter 637 lengthens the period of 
time for firearms dealers to mail the completed 
purchaser consent for CHRI check form to the State 
Police from 24 hours after sale to "On the last day of 
the week following" sale (§ 2.5 K). Chapter 872 
establishes a secondary form of corroboration of 
identity and residence for the purchase of a firearm 
by Virginia residents (§ 2.4 C 1 a), establishes a 
secondary corroboration of identity and residence for 
non-Virginians purchasing shotguns and rifles (§ 2.4 C 
1 b), and provides for non-Virginians to have the 
capability of obtaining a CHRI check telephonically 
rather than the previous method which allowed 
non-Virginians access by mail request alone ( § 2.5 A). 

VR 240-02-2. Regulations Governing the Privacy and 
Security of Criminal History Record Information Checks 
for Firearm Purchases. 

PART I. 
GENERAL. 

Pursuant to the provisions of § 18.2-308.2:2 of the Code 
of Virginia, criminal history record information checks are 
required prior to the sale, rental, trade or transfer of 
certain firearms. A criminal history record information 
check shall be requested by licensed dealers from the 
Department of State Police to determine the legal 
eligibility of a prospective purchaser to possess or 
transport certain firearms under state or federal law. The 

Department of Criminal Justice Services hereby 
promulgates the following regulations governing these 
criminal history record information checks as required 
under § 18.2-308.2:2 H of the Code of Virginia. The 
purpose of these regulations is to ensure that criminal 
history record information checks are conducted in a 
manner which ensures the integrity of criminal history 
record information, guarantees individual rights to privacy, 
and supports the needs of law enforcement, while allowing 
nearly instantaneous sales of firearms to the law abiding 
public. 

§ 1.1. Definitions. 

The following words and terms, when used in these 
regulations, shall have the following meaning unless the 
context clearly dictates otherwise: 

"Antique firearm" means any firearm, including those 
with a matchlock, flintlock, percussion cap, or similar type 
of ignition system, manufactured in or before 1898, and 
any replica of such a firearm, provided such replica: (i) is 
not designed or redesigned for using rimfire or 
conventional centerfire fixed ammunition; or (ii) uses 
rimfire or conventional centerfire fixed ammunition which 
is no longer manufactured in the United Siates and which 
is not readily available in the ordinary channels of 
commercial trade. 

"Criminal history record information" means records 
and data collected by criminal justice agencies on adult 
individuals, consisting of notations of arrests, detentions, 
indictments, informations, or other formal charges and any 
disposition arising therefrom. 

"Criminal history record information check" (also 
"criminal record check" and "record check") means a 
review of a potential purchaser's criminal history record 
information, to be conducted by the Department of Siate 
Police at the initiation of a dealer in order to establish a 
prospective purchaser's eligibility to possess or transport a 
firearm, as defined herein, under state or federal law. 

"Dealer" means any person licensed as a dealer 
pursuant to 18 U.S.C. § 921 et seq. 

"Dealer identification number" (DIN) means a unique 
identifying number assigned by the Department of State 
Police to each individual dealer as defined in § 
18.2-308.2:2 G of the Code of Virginia, in order to identify 
such dealers when they request criminal history record 
information to determine the eligibility of a prospective 
purchaser to possess or transport a firearm. 
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"Department" means the Virginia Department of State 
Police. 

"Firearm" means any handgun, shotgun, ~ or rifle 
which expels a projectile by action of an explosion. 

"Handgan" means any firearm including a pistol or 
revo'iver designed i.o be fired by the use of a single hand. 

"Law~fmiorcement officer" means any fulHime or 
part-time employee of a police department or sheriff's 
office which is a part of or administered by the 
Commonwealth or any political subdivision thereof, and 
who is responsible for the prevention and detection of 
crime and the enforcement of the penal, traffic or 
highway laws of the Commonwealth, and shall include any 
member of the Regulatory Division of the Department of 
Alcoholic Beverage Control vested with police authority, 
any police agent appointed under § 56-353 of the Code of 
Virginia (provides railroad officials with the authority to 
appoint police agents), or any game warden who is a 
fulHime sworn member of the enforcement division of the 
Department of Game and Inland Fisheries. Part-time 
employees are compensated officers who are not full-time 
employees as defined by the employing police department 
or sheriff's office. 

"Prospective purchaser" means an individual who 
intends to buy, rent, trade, or transfer a firearm or 
firearms as defined herein, and has notified a dealer of 
his intent. 

"Resident of Virginia" means a person who resides and 
has a present intent to remain within the Commonwealth, 
as shown by an ongoing physical presence and a 
residential address within Virginia. If a person does not 
reside in Virginia, but is on active duty as a member of 
the U.S. Armed Forces and Virginia is the person's 
permanent duty station, the person shall, for the purpose 
of these regulations, be considered a resident of Virginia. 

"TTansfer" means to sell, rent, trade, or transfer a 
firearm as defined herein. 

"Virginia Firearms Transaction Record Form" means the 
form issued by the Department of State Police provided to 
dealers and required for obtaining a criminal history 
record cl!eck, also known as "SP-65," the "VFTR form" or 
the "VFTR." 

PART II. 
REGULATIONS. 

§ 2.1, Applicability of regulations concerning criminal 
history record checks for firearm purchase. 

A. These regulations apply to: 

L All licensed dealers in firearms; and 

2. The Department of State Police. 

Final Regulations 

B. These regulations shall not apply to: 

l. Transactions between persons who are licensed as 
firearms importers or collectors, manufacturers or 
dealers pursuant to 18 U.S.C. § 921 et seq.; 

2. Purchases by or sale to any law-enforcement officer 
or agent of the United States, Commonwealth or any 
local government; 

3. Antique firearms; or 

4. Transactions in any county, city or town that has a 
local ordinance adopted prior to January 1, 1987, 
governing the purchase, possession, transfer, 
ownership, conveyance or transportation of firearms 
which is more stringent than § 18.2-308.2:2 of the Code 
of Virginia. 

§ 2.2. Responsibilities of dealers. 

It shall be the responsibility of dealers that transfer 
firearms in Virginia to comply with the following: 

I. Register with the department and obtain from the 
department a dealer identification number (DIN) and 
the toll-free telephone number to participate in the 
criminal history record check program. 

2. Prior to transferring any firearm, determine if the 
firearm is a "firearm" as defined in these regulations 
and § 18.2-308.2:2 of the Code of Virginia. 

3. Deny the transfer of a handgun to a non-Virginia 
resident in accordance with 18 U.S.C. § 922(b)(3). 

& 4. Complete the VFTR form. 

+. 5. Request a criminal history record information 
check prior to the transfer of any such firearm. 

6. Request a criminal history record check either by 
telephone or by mail prior to the sale of shotguns and 
rifles to non~Virginia residents. 

§.;- 7. Maintain required forms and records according 
to the procedures outlined in these regulations. 

So 8. Deny the transfer of a firearm if advised by the 
Department of State Police that the prospective 
purchaser is ineligible to possess such a firearm and 
the department disapproved the transfer of a firearm 
to the prospective purchaser. 

'1-o 9. Allow the Department of Criminal Justice 
Services access to all forms and records required by 
these regulations. 

§ 2.3. Responsibilities of toe Department of State Police. 

A. The Department of State Police shall operate a 
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telephone and mail response system to provide dealers in 
firearms (as defined herein) with information on the legal 
eligibility of prospective purchases to possess or transport 
firearms covered under these regulations. This information 
shall be released only to authorized dealers. Prior to the 
release of the information, the identity of the dealer and 
the prospective purchaser can be reasonably established. 

B. In no case shall the department release to any dealer 
actual criminal history record information as defined 
herein. The dealer shall only receive from the department 
a statement of the department's approval or disapproval of 
the transfer, and an approval code number, if applicable, 
unique to the transaction. A statement of approval or 
disapproval shall be based on the department's review of 
the prospective purchaser's criminal history record 
information and restrictions on the transfer of firearms to 
felons enumerated in § 18.2-308.2 of the Code of Virginia 
or federal law. This statement shall take one of the 
following two statuses: (i) approval with an approval code 
number, or (ii) disapproval with no approval code number. 

C. The department shall provide to dealers a supply of 
VFTR forms, a DIN, and a toll-free number to allow 
access to the telephone criminal history record check 
system available for approval of firearms purchases by 
Virgiaia FesideHts . 

D. The department shall supply all dealers in the 
Commonwealth with VFTR forms in a manner which 
allows the department to use the forms to identify dealers 
and monitor dealers' use of the system to avoid illegal 
access to criminal history records and other department 
information systems. 

E. The department shall hire and train such personnel 
as are necessary to administer criminal history record 
information checks, ensure the security and privacy of 
criminal histories used in such record checks, and monitor 
the record check system. 

F. Allow the Department of Criminal Justice Services 
access to all forms and record required by these 
regulations. 

§ 2.4. Preparing for a criminal history record check. 

A. General procedures. 

l. If any firearm which a prospective purchaser 
intends to obtain in transfer is a firearm as defined 
herein, the dealer shall request that the Department 
of State Police conduct a criminal history record 
check on the purchaser. The dealer may obtain the 
required record check from the department for 
purchasers who are residents of Virginia by 
telephoning the department, using the provided 
toll-free number, and requesting the record check. For 
pHFellasers wfte. are out·of-state residents who purchase 
rifles or shotguns , the dealer may 9fHy request the 
record check from the department by telephone, mail 

or delivery. However, Virginia residents may, if they 
elect, request the dealer to obtain a record check by 
mail. The initial required steps of completion of the 
VFTR, obtaining consent of the purchaser, determining 
residency and verifying identity are common to both 
telephone and mail methods of obtaining the record 
check. 

2. The dealer shall request a criminal history record 
check and obtain the prospective purchaser's signature 
on the consent portion of the form for each new 
transfer of a firearm or firearms to a given 
purchaser. One record check is sufficient for any 
number of firearms in a given transfer, but once a 
transaction has been completed, no transfer to the 
same purchaser shall proceed without a new record 
check. 

3. A criminal history record check shall be conducted 
prior to the actual transfer of a firearm. 

B. Completing section A of the Virginia firearms 
transaction record: Obtaining consent for a criminal history 
record information check for firearms purchase. 

As a condition of any sale, the dealer shall advise the 
prospective purchaser to legibly complete and sign section 
A of a VFTR form. 

1. The dealer shall require the prospective purchaser 
. to complete section A of the VFTR form in the 

prospective purchaser's own handwriting, and without 
the dealer's assistance. The purchaser shall answer the 
questions listed and shall complete the items that 
establish residency and describe identity, including 
name, sex, height, weight, race, date of birth and 
place of birth. 

2. If the prospective purchaser cannot read or write, 
section A of the VFTR form may be completed by 
any person other than the dealer or any employee of 
the dealer according to the procedures specified on 
the reverse side of the VFTR form. 

3. The dealer shall also obtain the prospective 
purchaser's signature or, if he cannot read or write, 
his mark, following the consent paragraph at the 
bottom of section A, which shall certify that the 
information supplied by the purchaser in section A is 
true and correct. 

C. Completing section B of the Virginia firearms 
transaction record: Establishing purchaser identity and 
residency and dealer identity. 

Prior to making a request for a criminal history record 
information check, the dealer shall complete all of section 
B of the VFTR form for which the dealer is responsible. 
Information recorded on the VFTR form shall be sufficient 
to: (i) reasonably establish a prospective purchaser's 
identity and determine the residency of the prospective 
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.JUrchaser; and (ii) identify the dealer. 

1. Identify prospective purchaser and determine 
residency. a The dealer shall determine residency and 
verify the prospective purchaser's identity as required 
in section B of the VFTR, by requiring at least two 
forms of identification that denote the address of the 
prospective purchaser Only the forms of 
identification listed be!ew- in this subsection shall be 
acceptable lefms ef ideHtilieatiea. AI least ooe ef !he 
fallewiag lefms ef iaealiliealiaa s!>all ffiel.a<!e a reeeal 
pllategra~h ef !he prsspeetive p~rekaser to establish 
identity and residency . 

a. For Virginia residents, other than those basing 
residency upon active duty status in the Armed 
Forces of tbe United States, the primary form of 
identification shall consist of a valid 
photo-identification form issued by a governmental 
agency of the Commonwealth. The secondary form 
of identification shaJl include an address identical to 
that shown on the primary form of identification. 
Accordingly, the dealer shall require the prospective 
purchaser to furnish ooe a primary form of 
identification !hat eaa!aias a reeeal pllelagrapli ef 
!he prespeeti•;e pHrehaser and at least one other 
current form of identification included in the list 
below that corroborates identification and 
purchaser's residence in Virginia : 

(1) A Valid aft<! e1i!'feftt Virginia driver's license or 
photo-identification card previaed issued by the 
Virginia Department of Motor Vehicles er llll6!beF 
slate's issuiflg aHifierity ; 

(2) A military identification card accompanied by 
proof that Virginia is tbe permanent duty station ; 

f.l7 An immigraliaa eaffi; 

f41 An empleymeat iaea!iliealiea eaftl, previaell ll>& 
eaffi sl>&Ws a! least !he prospee!i·;e parellaser's 
ftflffte and plaee ef emp!aymea!; 

f.;! A (3) Passport; 

f.l7 A (4) Voter registration card; 

f/7 (5) Evidence of paid personal properly tax or 
real estate taxes; 

f87 A e1i!'feftt (6) Automobile registration; 

ffl A (7) Hunting or fishing license; 

fHll- A seela! seeari!y eam; er 

(8) Lease; 

(9) Utility or telephone bill; 
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(1 0) Bank check; or 

(11) Other identification allowed as evidence of 
residency by Part 178.124 of Title 27, Code of 
Federal Regulations, and ATF Ruling 79-7. 

If, for purposes of these regulations, a prospective 
purchaser's Virginia residency is based upon active 
duty status with the Armed Forces of the United 
States with a permanent duty station in Virginia, the 
primary form of identification may consist of a 
military identification card accompanied by proof of 
permanent duty station within Virginia signed by the 
station commander or duly designated representative. 
A secondary form of identification shall also be 
required, and may consist of either a valid driver's 
license issued by another state, or one of the items of 
secondary identification listed in subdivisions C 1 a (3) 
through (11). 

lT. However, ooe plla!6 ideatifiealiea s!>all be 
saffieien! idealifieation ef any purchaser ef a 
firearm. 'Hie ooe fflrffi ef idenlifieatiea s!>all be 
iS!!ileft by a gaveFHmealal ageftey' ef !lie 
Cemmeaweallll aft<! s!>all eaa!aift !he !allowing 
iafarffl:atiea: 

f.l7 Gender; 

tB St>ciBl se euity ll1iffil>er "" aay etllei' 
itientifieatiea Rl:lmber. 

b. For non-Virginia residents purchasing shotguns or 
rifles, the dealer shall require the prospective 
purchaser to furnish one photo-identification form 
issued by a governmental agency of the person's 
state of residence and one other form of 
identification as provided in subdivision C 1 a, 
which corroborates the identity and residency shown 
on the photo-identification form. 

c. The dealer will ensure that the form(s) of 
identification support the listing of the identifying 
characteristics and the resident's address as supplied 
by the prospective purchaser in section A of the 
VFTR. 

d. If the dealer discovers any unexplained 
discrepancy between the two forms of identification 
(different addresses, birth dates, cli!lereal names), 
the dealer shall not request a criminal history 
record check until the prospective purchaser can be 
adequately identified with two acceptable forms of 
identification as reqUired. 
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e. The dealer shall name and identify on the VFTR 
form the document(s) used to verify the prospective 
purchaser's identity and residence, and shall record 
all pertinent identifying numbers on the VFTR form. 

f. While the dealer is required to collect sufficient 
information to establish the prospective purchaser's 
identity and residency from the form(s) of 
identification listed above, in no case is the dealer 
authorized to collect more information on the 
prospective purchaser than is reasonably required to 
establish identity and state of residence. 

2. Identify dealer. The dealer or his employee shall 
note on section B of the form: 

a. The dealer's or employee's signature; 

b. His position title (owner, employee); 

c. The trade or corporate name and business 
address; and 

d. The dealer's federal firearms license number. 

§ 2.5. Procedures lor requesting a criminal history record 
information check by telephone (V!rgiaia residents eftly)- . 

A. Once the prospective purchaser has completed section 
A of the VFTR form and the dealer has completed the 
necessary portions of the VFTR form and determined that 
the prospective purchaser is a resident of Virginia, the 
dealer shall call the Department of State Police and 
request a criminal history record information check by 
telephone for the firearm transfer. For non-Virginia 
residents purchasing rifles or shotguns, the dealer may 
also request a criminal history record check by telephone. 
The dealer shall use the toll·free number provided by the 
Department of State Police. However, no provision of these 
regulations shall prohibit a Virginia resident from 
obtaining a written record check through the dealer for 
any firearm transfer. 

B. The dealer shall identify himself to the department 
by providing his DIN and the printed number on the 
upper right-hand corner of the VFTR form prepared by 
the prospective purchaser. 

C. The dealer shall allow the department to verify this 
identifying information. The Department of State Police 
may disapprove a firearm purchase if the department 
determines that the identifying information supplied by the 
dealer is incomplete, incomprehensible or in error, raises 
a reasonable doubt as to the origin of the call, or is 
otherwise unusable. 

D. The dealer shall then supply to the department over 
the telephone all identifying data on the prospective 
purchaser which is recorded on section A of the VFTR, in 
the order requested by the department. This information 
shall be transmitted to the department in a discreet and 

confidential manner, assuring to the extent possible tha( 
the identifying data is not overheard by other persons in 
the dealer's place of business. If the dealer cannot provide 
sufficient information to allow the department to conduct a 
criminal history record check, the department will not 
accept the request on the basis of insufficient information 
to conduct a check. The department may adopt procedures 
to appropriately address such occurrences. 

E. The Department of State Police will respond to the 
dealer's request for a criminal history record check by 
consulting the criminal history record information indexes 
and files, during the dealer's call. In the event of 
electronic failure or other difficulties, the department shall 
immediately advise the dealer of the reason for such 
delay and provide to the dealer an estimate of the length 
of such delay. 

F. If no evidence of a criminal record or other 
information is found that would preclude the purchaser 
from possessing or transporting a firearm under state or 
federal law, the department will immediately notify the 
dealer that the transfer may proceed, and will provide the 
dealer with a unique approval code number, which the 
dealer shall enter in a clear, visible, and convenient 
manner on the original of the VFTR form. 

G. If the initial search discloses that the prospective 
purchaser may not be eligible to possess a firearm, the 
department will notify the dealer that a further check 
must be completed before the end of the dealer's next 
business day, to determine if the prospective purchase/ 
has a criminal record that makes him ineligible to possess 
or transport a firearm under state or federal law. This 
statement of ineligibility shall then be communicated by 
the dealer to the prospective purchaser in a discrete and 
confidential manner, recognizing the individual's rights to 
the privacy of this information. 

H. In any circumstance in which the department must 
return the dealer's telephone call, whether due to 
electronic or other failure or in order to allow a further 
search, the dealer shall await the department's call and 
make no transfer of a firearm to the individual whose 
record is being checked until: 

I. The dealer receives notification of approval of the 
transfer by telephone from the department; or 

2. The department fails to disapprove the transaction 
of the prospective purchaser before the end of the 
next business day. 

3. Exception: If the department knows at the time of 
the dealer's telephone call that it will not be able to 
respond to the request by the end of the dealer's next 
business day, it will so notify the dealer. Upon 
receiving notification, the dealer shall note in a clear 
and visible manner on the VFTR that the department 
was unable to respond. The dealer may in such cases 
complete the transfer immediately after his telephone 
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call. 

I. In the event that the department is unable to 
immediately respond to the dealer's request for a criminal 
history record check and the prospective purchaser is also 
unable to await the department's response to the dealer's 
request and the department ultimately approves of the 
transfer, the dealer may transfer any firearm or firearms, 
as listed on the VFTR form that initiated the request for a 
record check, to the prospective purchaser, after the 
receipt of the approval of the transfer from the 
department. The actual transfer of the firearm shall be 
accomplished in a timely manner. A second record check 
shall not be required provided that the actual transfer of 
the firearm occurs within a time period specified by the 
department. 

J. If the dealer is notified by the department that the 
prospective purchaser is not eligible to possess or transport 
a firearm or firearms under state or federal law, and the 
transfer is disapproved, and if he is so notified before the 
end of the next business day after his accepted telephone 
request, the dealer shall not complete the transfer. 

K. WHhffi M i>aiH's 6f aey On the last day of the week 
following transfer of a firearm covered by these 
regulations ta a resident ef ViPgiaia on the basis of a 
telephone inquiry, the dealer shall send by mail or shall 
deliver to the department the appropriate copies of the 
VFTR other than the original, with sections A and B 
iroperly completed. No information on the type, caliber, 

serial number, or characteristics of the firearms 
transferred shall be noted on the copies of the VFTR 
submitted to the department, but the forms shall otherwise 
be complete. The dealer shall note the date of mailing on 
the form, or shall have the form date stamped or receive 
a dated receipt if the dealer delivers the form. 

1.. After sale check. 

1. Following the receipt of the required copies of a 
completed VFTR form recording a transfer !& a 
Virgiaia Fesideft! , the department shall immediately 
initiate a search of all data bases in order to verify 
that the purchaser was eligible to possess or transport 
the firearm(s) under state or federal law. 

2. If the search discloses that the purchaser is 
ineligible to possess or transport a firearm, the 
department shall inform the chief law-enforcement 
officer in the jurisdiction where the transfer occurred 
and the dealer of the purchaser's ineligibility without 
delay. The department sball mark "disapproved" on a 
copy of the VFTR submitted by the dealer after the 
transfer and return the form by mail to the dealer. 

§ 2.6. Procedures for requesting a criminal history record 
check by mail (FeljtiiFed let' all Raft VirgiRia Fesideats) . 

A. AH transfers &f firearms te HBR ViFgiBia residents 
~ a Wfit!eft FeljtieSt let' a reeftFd e1tee1t Fer 
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RBR Virgiaia resideB:ts, a erimiaal ft.tstefy reeert=1: efteek ief 
HFetifift IFaas!er eftftftft! i>e eeatlueted by tele~lieHe. 
However, ft! At the request of a Virginia resident ; or a 
non-Virginia resident, a dealer may request a record check 
by mail for ftftY" a firearm transfer. In either case, the 
dealer shall follow the procedures as set forth below. In 
addition, the dealer shall follow the provisions for 
establishing identity and residency as set forth in § 2.4 C 
1 a and b of these regulations. 

Bo H a pFospeetive puFel>aser ls oot a resident e! 
ViFgiRia SF e£tflB8t ~ saffieieat iafarmatiea te estahlish 
OF 'o'ei'Hy resideaey, ll!e dealeF shall ebtft!ft a reeftFd elleelt
by lftftilffig OF deliverlag a eempleted VFfR !erfft te ll!e 
depa<!ffieBt. 

&. B. The dealer shall mail or deliver to the department 
the appropriate copies of the completed VFTR form 
according to procedures established by the department 
(which shall not describe, list, or note the actual firearms 
.to be transferred) within 24 hours of the prospective 
purchaser's signing and dating of the consent paragraph in 
section A of the VFTR form. This shall be evidenced by 
the dealer's notation of the mailing date on the VFTR, if 
.mailed, or the date stamp of the department on the VFTR 
form or a receipt provided to the deliverer, if delivered. 
The original of the completed VFTR form shall be 
retained at the dealer's place of business. 

llo C. The department will initiate a search only upon 
receipt of the appropriate copies of the VFTR form at 
department headquarters. The department may challenge 
and refuse to accept any VFTR form if there is an 
unreasonable, extended time period between the date of 
the mailing and the date of receipt of the copies of the 
form at the department. 

&. D. Following its search of Virginia and national 
criminal history record indexes and files, the department 
will return to the dealer a copy of the VFTR form, 
marked "approved," or "not approved." When a dealer 
receives approval, he may transfer any firearm or 
firearms, as listed on the VFTR form that initiated the 
request for a record check, to the prospective purchaser, 
after his receipt of the approval. The actual transfer of 
the firearm shall be accomplished in a timely manner. A 
second record check shall not be required provided that 
the actual transfer of the firearm occurs within a time 
period specified by the department. If the transfer is 
disapproved, he is not authorized to transfer any firearm 
to the prospective purchaser. 

Fo E. In the case of written requests for criminal history 
record check, initiated by the submission of VFTR forms, 
the dealer shall wait up to 10 days after the mailing date 
(noted on the form) or delivery date stamp (if not 
mailed) of the request for written approval from the 
department, prior to transferring a firearm as defined 
herein. 

&. F. However, if 10 days elapse from the date the 
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VFTR form was mailed (as noted on the VFTR form) or 
delivered to the Department of State Police (as indicated 
by the date stamped by the department), and the 
department has not responded to the request initiated by 
the form by approving or disapproving the transaction 
proposed, the dealer may complete the transfer to the 
prospective purchaser on his next business day, after the 
tenth day, or thereafter, and not be in violation of the law 
or these regulations. Alter completion of the transfer in 
this case, as in all cases, any new or further transfer of 
firearms not listed on the VFTR form that initiated the 
request lor a record check to the same purchaser will 
require a new criminal history record check. 

§ 2.7. Proper use of the components of the criminal 
history record check system: Forms, records, toll-free 
telephone number and DIN. 

A. The VFTR forms will be provided to the dealer by 
the department. VFTR forms shall not be transferred from 
one dealer to another. All VFTR forms partially 
completed, torn, defaced or otherwise rendered unusable 
shall be marked "VOID" and disposed of in a manner 
which will not allow their reuse. All unused forms shall 
remain the property of the Department of State Police and 
shall be returned to the department in the event that a 
dealer ceases to engage in the transfer of firearms in a 
manner which is regulated by the Department of Criminal 
Justice Services. 

B. The dealer will retain the original of the VFTR form 
for his own files. 

c. The dealer shall keep all bl;;mk and completed VFTR 
originals, and all returned copies in a secure area, which 
will restrict access to the information contained on the 
VFTR forms to authorized employees only. 

D. The department shall retain a copy of all VFTR 
forms received from dealers according to the procedures 
outlined below. 

!. Approved transfers. Thirty days after the 
department has notified the dealer of an approved 
transfer, the department shall destroy the VFTR form 
still in its possession and all identifiable information 
collected pertaining to a prospective purchaser. 

2. Disapproved transfers. VFTR forms recording a 
transfer that was not approved shall be maintained by 
the department in a separate file, maintained by name 
of prospective purchaser. 

a. The information contained in these forms shall be 
used by the department for legitimate 
law-enforcement purposes only, and shall be 
governed by existing regulations concerning the 
privacy and security of criminal history record 
information. 

b. The department may maintain any other printouts 

or reports with these copies of the VFTR form, , 
provided they are treated as criminal history record 
information. 

E. The Department of State Police shall maintain a 
running log of all requests for criminal history record 
information checks for firearms transfer, which shall 
include the following: 

I. DIN and name of requester; 

2. Dealer's transaction number; 

3. Approval code number, if sale is approved; 

4. Date of telephone request or mailing or delivery 
date of mail request; 

5. Notation of type of record request · either 
telephone or mail request; 

6. Approved or not approved status; and 

7. Date of clearance from department file through 
mailing of VFTR form to the dealer or other final 
action. 

F. A log shall be retained at the department on each 
request which leads to approvals of firearm transfers for 
12 months from the date of each request. 

G. Requests which lead to disapprovals shall be 
maintained by the department on a log for a period of 
two years from the date the request was accepted by the 
department for processing. 

H. The department shall monitor and distribute all 
VFTR forms in an appropriate manner to ensure their 
proper control and use. This includes designing, 
redesigning, numbering, distributing, tracking, and 
processing all VFTR forms. 

I. No dealer shall provide his DIN or the toll-free 
number to another party for any reason. 

J. The DIN's and the toll-free number may be changed 
periodically to ensure that these numbers are not 
improperly used by unauthorized dealers or unauthorized 
parties. 

§ 2.8. Audits. 

A. The Department of State Police shall continuously 
observe compliance with requirements regarding VFTR 
form completion, notification of the Department of State 
Police following firearm transfers, form management and 
storage, and confidentiality and proper use of the DIN and 
the toll-free telephone number for Virginia resident 
telephone record checks. 

B. The Department of State Police shall notify the 
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ilepartment of Criminal Justice Services if a dealer has 
used or may have used the criminal history record 
information check system improperly in a manner that 
may jeopardize the confidentiality and security of criminal 
history record information systems. 

C. Upon such notification, the Department of Criminal 
Justice Services shall audit the dealership in question and 
recommend corrective action without delay. 

1. Pending the outcome of an audit, the department 
may invalidate a particular DIN to ensure the 
continuous integrity of the criminal history record 
information. Prior to such invalidation, the department 
shall notify the dealer orally, telephonically or in 
writing of the reasons for such invalidation and allow 
the dealer the opportunity to respond. The department 
shall also notify the Department of Criminal Justice 
Services when a DIN has been invalidated. 

2. Should the results of an audit reveal that the 
provisions of these regulations have not been violated, 
the Department of Criminal Justice Services shall 
advise the department to immediately reinstate the 
invalidated DIN. 

4. Should the results of an audit reveal major or 
repeated violations of the provisions of these 
regulations, the Department of Criminal Justice 
Services shall advise the department to invalidate the 
DIN if not invalidated previously and that the 
invalidated DIN should not be reinstated until the 
dealer submits a written request to the Department of 
Criminal Justice Services for reinstatement of the DIN. 
The request shall demonstrate to the reasonable 
satisfaction of the Department of Criminal Justice 
Services that corrective action has been taken by the 
dealer to comply with the provisions of these 
regulations. 

5. Should the results 
privacy and security 
information have been 
of Criminal Justice 
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notification to the dealer, the office of the local 
commonwealth's attorney and the department. 

D. The Department of Criminal Justice Services shall 
annually audit the Department of State Police to ensure 
the following: 

1. That records, VFTR's and other materials, except 
for the maintenance of the log as outlined above, on 
purchasers found to be eligible to possess or transport 
firearms (approved) are being routinely destroyed 30 
days from the notification, mailing or delivery date of 
the accepted request for a record check; and 

2. That VFTR's and other materials gathered on 
persons found to be ineligible to purchase a firearm 
(disapproved) are governed by the regulations for 
criminal history record information; and 

3. That logs recording the approvals and disapprovals 
of firearm transfers are being correctly maintained 
according to the provisions of these regulations. 

DEPARTMENT OF STATE POLICE . TRANSFERQF\"S TRANS.\CTI<m 
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DEPARTMENT OF HOUSING AND COMMUNITY 
DEVELOPMENT (BOARD OF) 

REGISTRAR'S NOTICE: The following regulation is 
exempted from the Administrative Process Act under the 
provisions of § 9-6.14:4.1 B 4 of the Code of Virginia, 
which excludes agency action relating to grants of state or 
federal funds or property. 

Title Qi Regulation: VR 394-01·107. Procedures for 
Allocation of Lowmlncome Housing Tax Credits. 

Statutory Authority: § 42 of the Internal Revenue Code; §§ 
36-143, 36-146 and 36-147 of the Code of Virginia; and 
Governor's Executive Order No. Forty (91). 

Effective Date: July 1, 1992. 

Summary: 

These procedures establish the administrative 
framework for the allocation of low income housing 
tax credits by the Department of Housing and 
Community Development. Since their initial publication 
in 8:11 VA.R. 1720-1734 February 24, 1992, the 
procedures have been changed to include language 
related to monitoring projects for noncompliance with 
the provisions of § 42 of the IRC The change was 
made in order to comply with regulations proposed by 
the Internal Revenue Service on December 27, 1991. 

These procedures supercede the regulations published 
by the Virginia Housing Development Authority in 8:7 
VA.R. 1123 December 30, 1991. 

VR 394-01-107. Procedures for Allocation of Low-Income 
Housing Tax Credits. 

§ 1. Definitions. 

The following words and terms, when used in these 
procedures, shall have the following meaning, unless the 
context clearly indicates otherwise: 

"Applicant" means an applicant for federal credits or 
state credits, or both, under these procedures and, upon 
and subsequent to an allocation of such credits, also 
means the owner of the development to whom the federal 
credits or state credits, or both, are allocated. 

"Estimated highest per bedroom credit amount for new 
construction units" means, in subdivision 6 of § 6, the 
highest amount of federal credits and 50% of state credits 
estimated by the director to be allocated per bedroom 
(within the low-income housing units) to any development 
in the Commonwealth (or, if the director shall so 
deteimine, in each pool or subpool) composed solely of 
new construction units. 

"Estimated highest per bedroom credit amount for 
rehabilitation units" means, in subdivision 6 of § 6, the 

highest amount of federal credits and 50% of state credits 
estimated by the director to be allocated per bedroom 
(within the low-income housing units) to any development 
in the Commonwealth (or, if the director shall so 
determine, in each pool or subpool) composed solely of 
rehabilitation units. 

"Estimated highest per unit credit amount for new 
construction units" means, in subdivision 5 of § 6, the 
highest amount of federal credits and 50% of state credits 
estimated by the director to be allocated per low-income 
unit to any development in the Commonwealth (or if the 
director shall so determine, in each pool or subpool) 
composed solely of new construction units. 

"Estimated highest per unit credit amount for 
rehabilitation units" means, in subdivision 5 of § 6, the 
highest amount of federal credits and 50% of state credits 
estimated by the director to be allocated per low-income 
unit to any development in the Commonwealth (or, if the 
director shall so determine, in each pool or subpool) 
composed solely of rehabilitation units. 

"Federal credits" means the low-income housing tax 
credits as described in § 42 of the IRC. 

"IRC" means the Internal Revenue Code of 1986, as 
amended, and the rules, regulations, notices and other 
official pronouncements promulgated thereunder. 

. <~Low~income housing units" means those units which ar 
defined as "low income units" under § 42 of the IRC. 

"Qualified low-income buildings" or "qualified 
low-income development" means the buildings or 
development which meets the applicable requirements in § 
42 of the IRC to qualify for an allocation of federal 
credits thereunder. 

"Single-room occupancy units (SRO)" means permanent 
facilities for the homeless, consisting of a single room 
housing unit with either private or shared bath facilities 
with the optional provision of kitchen facilities. 

"State code" means Chapter 1.4 of Title 36 of the Code 
of Virginia. 

"State credits" means the low-income housing tax credits 
as described in the state code. 

"Transitional housing" means facilities for the homeless 
in which the housing units contain sleeping 
accommodations and kitchen and bathroom facilities and 
are located in a building which is used exclusively to 
facilitate the transition of homeless individuals (within the 
meaning of § 103 of the Stewart B. McKinney Homeless 
Assistance Act (42 U.S.C. 11302) to independent living 
within 24 months, and in which a governmental entity or 
qualified nonprofit organization provides such individuals 
with temporary housing and supportive services designed 
to assist such individuals in locating and retaininP 
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permanent housing. 

"Virginia taxpayer" means any individual, estate, trust or 
corporation which, in the determination of the department, 
is subject to the payment of Virginia income taxes and 
will be able to claim in full against such taxes the amount 
of state credits reserved or allocated to such individual, 
estate, trust or corporation under these procedures. 

§ 2. Purpose and applicability. 

The following procedures will govern the allocation by 
the department of federal credits pursuant to § 42 of the 
IRC and state credits pursuant to the state code. 

Notwithstanding anything to the contrary herein, acting 
at the request or with the consent of the applicant for 
federal credits or state credits or both, the director is 
authorized to waive or modify any provision herein where 
deemed appropriate by him for good cause, to the extent 
not inconsistent with the IRC and the state code. 

The procedures set forth herein are intended to provide 
a general description of the department's processing 
requirements and are not intended to include all actions 
involved or required in the processing and administration 
of the federal credits and state credits. These procedures 
are subject to change at any time by the department and 
may be supplemented by policies and procedures adopted 
jJy the department from time to time. 

Any determination made by the department pursuant to 
these procedures as to the financial feasibility of any 
development or its viability as a qualified low-income 
development shall not be construed to be a representation 
or warranty by the department as to such feasibility or 
viability. 

Notwithstanding anything to the contrary herein, all 
procedures and requirements in the IRC and the state 
code must be complied with and satisfied. 

§ 3. General description. 

The IRC provides for federal credits to the owners of 
residential rental projects comprised of qualified 
low~income buildings in which Iow~income housing units 
are provided, all as described therein. The aggregate 
amount of such credits (other than federal credits for 
developments financed with certain tax-exempt bonds as 
provided in the IRC) allocated in any calendar year within 
the Commonwealth may not exceed the Commonwealth's 
annual state housing credit ceiling for such year under the 
IRC. An amount e.qual to 10% of such ceiling is set-aside 
for developments in which certain qualified nonprofit 
organizations hold an ownership interest and materially 
participate in the development and operation thereof. 
Federal credit allocation amounts are counted against the 
Commonwealth's annual state housing credit ceiling for 
federal credits for the calendar year in which the federal 
credits are allocated. The IRC provides for the allocation 
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of the Commonwealth's state housing credit ceiling for 
federal credits to the housing credit agency of the 
Commonwealth. The department has been designated by 
executive order of the Governor as the housing credit 
agency under the IRC and, in such capacity, shall allocate 
for each calendar year federal credits to qualified 
low-income buildings or developments in accordance 
herewith. 

Federal credits may be allocated to each qualified 
low-income building in a development separately or to the 
development as a whole in accordance with the IRC. 

Federal credits may be allocated to such buildings or 
development either (i) during the calendar year in which 
such building or development is placed in service or (ii) if 
the building or development meets the requirements of § 
42(h)(l)(E) of the IRC, during one of the two years 
preceding the calendar year in which such building or 
development is expected to be placed in service. Prior to 
such allocation, the department shall receive and review 
applications for reservations of federal credits as described 
hereinbelow and shall make such reservations of federal 
credits to eligible applications In accordance herewith and 
subject to satisfaction of certain terms and conditions as 
described herein. Upon compliance with such terms and 
conditions and, as applicable, either (i) the placement in 
service of the qualified low-income buildings or 
development or (ii) the satisfaction of the requirements of 
§ 42(h)(l)(E) of the IRC with respect to such buildings or 
the development, the federal credits shall be allocated to 
such buildings or the development as a whole in the 
calendar year for which such federal credits were 
reserved by the department. 

Except as otherwise provided herein or as may 
otherwise be required by the IRC, these procedures shall 
not apply to federal credits with respect to any 
development or building to be financed by certain 
tax-exempt bonds in an amount so as not to require under 
the IRC an allocation of federal credits hereunder. 

The department is authorized by the state code to 
establish the amount, if any, of state credits to be 
allocated to any buildings or development qualified for 
and claiming federal credits. The amount of state credits 
is calculated as a percentage of federal credits. Such 
percentage is established by the department as provided 
herein. The state code provides for a maximum allocation 
of $3,500,000 state credits in any calendar year. The state 
credits will be available for buildings or developments for 
which federal credits shall be allocated in 1990 and 
subsequent years or, in the case of any development or 
building to be financed by certain tax-exempt bonds in an 
amount so as not to require under the IRC an allocation 
of federal tax credits hereunder, for which such bonds 
shall be issued in 1990 and subsequent years. In the event 
that legislation is adopted by the General Assembly to 
defer the date set forth in §§ 36-55.63 A, 58.1-336 A or 
58.1-435 A of the state code, then the year 1990 in the 
preceding sentence shall likewise be deferred and the 
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provisions of these procedures relating to state credits 
shall not become effective until the date set forth in such 
legislation. 

The department shall charge to each applicant fees in 
such amount as the director shall determine to be 
necessary to cover the administrative costs to the 
department, but not to exceed the maximum amount 
permitted under the IRC. Such fees shall be payable at 
such time or times as the director shall require. 

§ • 4. Adoption of allocation plan; solicitations of 
applications. 

The IRC requires that the department adopt a qualified 
allocation plan which shall set forth the selection criteria 
to be used to determine housing priorities of the 
department which are appropriate to local conditions and 
which shall give certain priority to and preference among 
developments in accordance with the IRC. The director 
from time to time may cause housing needs studies to be 
performed in order to develop the qualified allocation plan 
and, based upon any such housing needs study and any 
other available information and data, may direct and 
supervise the preparation of and approve the qualified 
allocation plan and any revisions and amendments thereof 
in accordance with the IRC. The IRC requires that the 
qualified allocation plan be subject to public approval in 
accordance with rules similar to those in § 147(f)(2) of 
the IRC. The director may include all or any portion of 
these procedures in the qualified allocation plan. 

The director may from time to time take such action as 
he may deem necessary or proper in order to solicit 
applications for federal credits and state credits. Such 
actions may include advertising in newspapers and other 
media, mailing of information to prospective applicants 
and other members of the public, and any other methods 
of public announcement which the director may select as 
appropriate under the circumstances. The director may 
impose requirements, limitations and conditions with 
respect to the submission of applications and the selection 
thereof as he shall consider necessary or appropriate. 

§ 5. Application. 

Application tor a reservation of federal credits or state 
credits or both shall be commenced by filing with the 
department an application, on such form or forms as the 
director may from time to time prescribe or approve, 
together with such documents and additional information 
as may be requested by the department in order to 
comply with the IRC, the state code and these procedures 
and to make the reservation and allocation of the federal 
credits and state credits in accordance with these 
procedures. The application shall include a breakdown of 
sources and uses of funds sufficiently detailed to enable 
the department to ascertain where and what costs will be 
incurred and what will comprise the total financing 
package, including the various subsidies and the 
anticipated syndication or placement proceeds that will be 

raised. The following cost information must be included in 
the application: site acquisition costs, site preparation costs, 
construction costs, construction contingency, general 
contractor's overhead and profit, architect and engineer's 
fees, permit and survey fees, insurance premiums, real 
estate taxes during construction, title and recording fees, 
construction period interest, financing fees, organizational 
costs, rent-up and marketing costs, accounting and auditing 
costs, working capital and operating deficit reserves, 
syndication and legal fees, development fees, and other 
costs and fees. 

Each application shall include evidence of (i) sole fee 
simple ownership of the site of the proposed development 
by the applicant, (ii) lease of such site by the applicant 
for a term exceeding the compliance period (as defined in 
the IRC) or for such longer period as the applicant 
represents in the application that the development will be 
held for occupancy by low-income persons or families or 
(iii) right to acquire or lease such site pursuant to a valid 
and binding written option or contract between the 
applicant and the fee simple owner of such site, provided 
that such option or contract shall have no conditions 
within the discretion or control of such owner of such site. 
No application shall be considered for a reservation or 
allocation of federal credits or state credits unless such 
evidence is submitted with the application and the 
department determines that the applicant owns, leases or 
has the right to acquire or lease the site of the proposed 
development as described in the preceding sentence. 

The application shall include pro forma financial 
statements setting forth the anticipated cash flows during 
the credit period as defined in the IRC. The application 
shall include a certification by the applicant as to the full 
extent of all federal, state and local subsidies which apply 
(or which the applicant expects to apply) with respect to 
each building or development. The director may also 
require the submission of a legal opinion or other 
assurances satisfactory to the director as to, among other 
things, compliance of the proposed development with the 
IRC and a certification, together with an opinion of an 
independent certified public accountant or other assurances 
satisfactory to the director, setting forth the calculation of 
the amount of federal credits requested by the application 
and certifying, among other things, that under the existing 
facts and circumstances the applicant will be eligible for 
the amount of federal credits requested. 

The director may establish criteria and assumptions to 
be used by the applicant in the calculation of amounts in 
the application, and any such criteria and assumptions 
shall be indicated on the application form or instructions. 

The director may prescribe such deadlines for 
submission of applications for reservation and allocation of 
federal credits and state credits for any calendar year as 
he shall deem necessary or desirable to allow sufficient 
processing time for the department to make such 
reservations and allocations. 
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After receipt of the applications, the department shall 
notify the chief executive officers (or the equivalent) of 
the local jurisdictions in which the developments are to be 
located and shall provide such individuals a reasonable 
opportunity to comment on the developments. 

The development for which an application is submitted 
may be, but shall not be required to be, financed by the 
department. If any such development is to be financed by 
the department, the application for such financing shall be 
submitted to and received by the department in 
accordance with Its applicable procedures. 

The department may consider and approve, in 
accordance herewith, both the reservation and the 
allocation of federal credits and state credits to buildings 
or developments which the department may own or may 
intend to acquire, construct or rehabilitate. 

§ 6. Review and selection of applications; reservation of 
federal credits. 

The director may divide the amount of federal credits 
into separate pools and may further subdivide those pools 
into subpools. The division of such pools and subpools may 
be based upon one or more of the following factors: 
geographical areas of the Commonwealth; types or 
characteristics of housing, construction, financing, owners, 
or occupants; or any other factors deemed appropriate by 
him to best meet the housing needs of the Commonwealth. 

An amount, as determined by the director, not less than 
10% of the Commonwealth's annual state housing credit 
ceiling for federal credits, shall be available for 
reservation and allocation to buildings or developments 
with respect to which the following requirements are met: 

1. With respect to all reservations and allocations of 
federal credits, a "qualified nonprofit organization" (as 
described in § 42(h)(5)(C) of the IRC) is to materially 
participate (within the meaning of § 469(h) of the 
IRC) in the development and operation of the 
development throughout the "compliance period" (as 
defined in § 42(1)(1) of the IRC); and 

2. With respect to only those reservations of federal 
credits made by the director on or after December 
18, 1990, and with respect to only those allocations 
made pursuant to such reservations, (i) the "qualified 
nonprofit organization" described in the preceding 
subdivision 1 is to own an interest in the development 
(directly or through a partnership) as required by the 
IRC; (ii) such qualified. nonprofit organization is to, 
prior to the allocation of federal credits to the 
buildings or developmen~ own a general partnership 
interest in the development which shall constitute not 
less than 51% of all of the general partnership 
interests of the ownership entity thereof (such that the 
qualified nonprofit organizations have at least a 51% 
interest in both the income and profit allocated to all 
of the general partners and in all items of cashflow 
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distributed to the general partners) and which will 
result in such qualified nonprofit organization 
receiving not Jess than 51% of all fees, except 
builder's overhead and builder's profit, paid or to be 
paid to all of the general partners (and any other 
entities determined by the department to be related to 
or affiliated with one or more of such general 
partners) in connection with the development; (iii) the 
director of the department shall have determined that 
such qualified nonprofit organization is not affiliated 
with or controlled by a for-profit organization; and (iv) 
the director of the department shall have determined 
that the qualified nonprofit organization was not or 
will not be formed by one or more individuals or 
for-profit entities for the principal purpose of being 
included in any nonprofit pools or subpools (as 
defined below) established by the director. In making 
the determination required by this subdivision 2(iv), 
the director may apply such factors as he deems 
relevant, including, without limitation, the past 
experience and anticipated future activities of the 
qualified nonprofit organization, the sources and 
manner of funding of the qualified nonprofit 
organization, the date of formation and expected life 
of the qualified nonprofit organization, the number of 
staff members and volunteers of the qualified 
nonprofit organization, the nature and extent of the 
qualified nonprofit organization's proposed involvement 
in the construction or rehabilitation and the operation 
of the proposed development, and the relationship of 
the staff, directors or other principals involved in the 
formation or operation of the qualified nonprofit 
organization with any persons or entities to be 
involved in the proposed development on a for-profit 
basis. The director may include in the application of 
the foregoing factors any other nonprofit organizations 
which, in his determination, are related (by shared 
directors, staff or otherwise) to the qualified nonprofit 
organization for which such determination is to be 
made. 

For purposes of the foregoing requirements, a qualified 
nonprofit organization shall be treated as satisfying such 
requirements if any qualified corporation (as defined in § 
42(h)(5)(D)(ii) of the IRC) in which such organization 
holds stock satisfies such requirements. 

The applications shall include such representations and 
warranties and such information as the director may 
require in order to determine that the foregoing 
requirements have been satisfied. In no event shall more 
than 90% of the Commonwealth's annual state hOusing 
credit ceiling for federal credits be available for 
developments other than those satisfying the preceding 
requirements. The director may establish such pools or 
subpools ("nonprofit pools or subpools") of federal credits 
as he may deem appropriate to satisfy the foregoing 
requirement. If any such nonprofit pools or subpools are 
so established, the director may rank the applications 
therein and reserve federal credits (and, if applicable, 
state credits) to such applications before ranking 
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applications and reserving federal credits (and, if 
applicable, state credits) in other pools and subpools, and 
any sucl1 applications in such nonprofit pools or subpools 
not receiving any reservations of federal credits (and, if 
applicable, state credits) or receiving such reservations in 
amounts less than the full amount permissible hereunder 
(because there are not enough federal credits then 
available In such nonprofit pools or subpools to make such 
reservations) shall be assigned to such other pool or 
subpool as shall be appropriate hereunder; provided, 
however, that If federal credits are later made available 
(pursuant to the IRC or as a result of either a termination 
or reduction of a reservation of federal credits made from 
any nonprofit iools or subpools or a rescission in whole or 
in part of an allocation of federal credits made from such 
nonprofit pools or subpools or otherwise) for reservation 
and allocation by the department during the same 
calendar year as that in which applications in the 
nonprofit pools or subpools have been so assigned to other 
pools or subpools as described above, the director may, in 
such situations, designate all or any portion of such 
additional federal credits for the nonprofit pools or 
subpools (or for any other pools or subpools as he shall 
determine) and may, if additional federal credits have 
been so designated for the nonprofit pools or subpools, 
reassign such applications to such nonprofit pools or 
subpools, rank the applications therein and reserve federal 
credits to such applications in accordance with the IRC 
and these procedures. In the event that during any round 
(as authorized hereinbelow) of application review and 
ranking the amount of federal credits reserved within such 
nonprofit poois or subpools is Jess than the total amount of 
federal credits made available therein, the director may 
either (i) leave such unreserved federal credits in such 
nonprofit pools or subpools for reservation and allocation 
in any subsequent round or rounds or (ii) redistribute, to 
the extent permissible under the IRC, such unreserved 
federal credits to such other pools or subpools as the 
director shall designate and in which there are or remain 
applications for federal credits which have not then 
received reservations therefor in the full amount 
permissible hereunder (which applications shall hereinafter 
be referred to as "excess applications") or (iii) carry over 
such unreserved federal credits to the next succeeding 
calendar year for inclusion in the state housing credit 
ceiling (as defined in § 42(h)(3)(C) of the IRC) for such 
year. Any redistribution made pursuant to clause (ii) 
above shall be made pro rata based on the amount 
originally distributed to each such pool or subpool with 
excess applications divided by the total amount originally 
distributed to all such pools or subpools with excess 
applications. Notwithstanding anything to the contrary 
herein, no allocation of credits shall be made from any 
nonprofit pools or subpools to any application with respect 
to which the qualified nonprofit organization has not yet 
been legally formed in accordance with the requirements 
of the IRC. In addition, no application for credits from 
any nonprofit pools or subpools may receive a reservation 
or allocation of credits from any nonprofit pools or 
subpools, or any combination of those pools with other 
pools, in an amount greater than $500,000. For the 

purposes of implementing this limitation, the director may 
determine that more than one application for more than 
one development which he deems to be a single 
development shall be considered as a single application. 

The director may elect to allocate no more than 
$1,000,000 in annual tax credits to any new construction 
project until all other eligible projects within the 
applicable pool have received an allocation of credits. 

The department shall review each application, and, 
based on the application and other information available 
to the department, shall assign points to each application 
as follows: 

1. The extent to which the project addresses Public 
Purpose. This category carries a maximum of 350 
points. Of those: 

A maximum of 50 points may be earned based upon 
the Type of Project, with 50 points for new 
construction, 50 points for substantial rehabilitation 
(greater than $15,000/unit), 50 points for acquisition of 
a HUD expiring use project, and 15 points for 
moderate rehabilitation (greater than $3,000/unit); 

A maximum of 30 points may be earned for 
Documented Local Need; 

A maximum of 30 points may be earned for Local 
Support, with 15 points for a letter of support from. 
the local government's chief executive officer that 
states without qualification or limitation, the following: 

"The construction or rehabilitation of (name of 
development) and the allocation of federal housing 
tax credits available under IRC § 42 for that 
development will help meet the housing needs and 
priorities of (name of localitY). Accordingly, (name 
of locality) supports the allocation of federal housing 
tax credits requested by (name of applicant) for 
that development," 

and up to 15 points for other evidence of support; 

A maximum of 30 points may be earned for Project 
Quality, with up to 10 points for building materials, I 0 
points for amenities and unit size, and up to 10 points 
for energy efficiency; 

A maximum of 20 points may be earned for Special 
Needs Preference. Using a weighted average of the 
number of units, up to 10 points may be earned for 
elderly housing, where "elderly" means 62 years of 
age or older, up to 10 points for housing for 
handicapped persons, and up to 10 points tor housing 
for large families (3 bedrooms or more). 

Five points may be earned for giving Leasing 
Preference to persons from either local housing 
authority waiting lists or § 8 waiting lists. 
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A maximum of 25 points may be earned for 
involvement by a qualified Nonprofit Organization, 
with 25 points available for projects in which that 
qualified Nonprofit Organization has a 51% or greater 
interest, and up to I 0 points available for projects in 
which that qualified Nonprofit Organization has less 
than a 51% interest. 

A maximum of 150 points may be earned for projects 
with rents below the maximums allowed, or which 
have low~income restrictions, allocating points as 
follows: 

150 Maximum points for households at 40% of median 
income 

125 Maximum points for households at 50% of median 
income 

100 Maximum points for households at 60% of median 
income 

A maximum of I 0 points may be earned for Special 
Characteristics that add to the overall project quality 
or public purpose, such as, but not limited to, 
rehabilitation of an historic structure, coordination 
with neighborhood revitilization efforts, or special 
tenant services. 

2. The extent to which the project demonstrates 
Readiness to move forward quickly. This category 
carries a maximum of 150 points. Of those: 

Five points may be earned for having all required 
public utilities in place; 

A maximum of 25 points may be earned for having 
appropriate zoning, with 25 for documented 
appropriate zoning or written evidence satisfactory to 
the department that no zoning requirements are 
applicable, 15 for undocumented appropriate zoning if 
no change in use is proposed, and 5 for evidence that 
application for appropriate zoning is in process; 

Ten points may be earned for having an approved 
plan of development or written evidence that such a 
plan is not required; 

A maximum of 20 points may be earned for the 
degree to which the project's plans and specifications 
(where the project is a new construction project or a 
rehabilitation project involving major reconflguratlon), 
or work write-ups and specifications (wbere the 
project is a rehabilitation project not Involving major 
reconfiguration) are complete. This will be calculated 
by multiplying 20 points by the percentage of 
completion, as determined typically by a letter from 
the project's architect or other appropriate third-party 
professional. 

A maximum of 60 points may be earned for having 
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financing in place (including documented equity 
sources), with a maximum of 10 for construction 
financing (1 0 for a firm financing commitment, 6 for 
a conditional commitment, 2 for a letter of intent), 
and a maximum of 50 points divided proportionally 
between permanent financing and equity sources (50 
for a firm financing or equity commitment, 30 for a 
conditional financial or equity commitment, and 10 for 
a letter of Intent). For the purposes of this section, a 
firm financing commitment means a written 
commitment issued by a financial institution or a 
governmental authority to provide permanent financing 
for a term of 15 years or more for the proposed 
development without any conditions within the sole 
discretion or control of the lender. The director may 
treat a reservation of funds from the Virginia Housing 
Partnership Fund as a firm financing commitment. A 
conditional financing commitment means a written 
commitment issued by a financial institution or a 
governmental authority to provide permanent financing 
for a term of 15 years or more for the proposed 
development that includes conditions within the sole 
discretion or control of the lender. A Jetter of intent 
means a letter indicating that the lending institution 
has received and reviewed the project's application for 
financing, and that the institution has agreed to 
proceed further with processing. A firm equity 
commitment means a written commitment issued by a 
financially sound third party syndicator or third party 
investor without any conditions within the sole 
discretion or control of such syndicator or investor. A 
conditional equity Commitment means a written 
commitment Issued by a financially sound third party 
syndicator or third party investor that includes 
conditions within the sole discretion or control of such 
syndicator or investor. A letter of intent means a 
letter indicating that the third party syndicator or 
third party investor has received and reviewed the 
project's application for financing, and that the third 
party syndicator or third party Investor has agreed to 
proceed further with processing. Such third party 
syndicator or investor shall neither be directly or 
Indirectly related to nor controlled by the applicant. 
Notwithstanding the foregoing, in the case of a 
development comprised of 15 or fewer units only, all 
or a portion of the aforementioned aggregate amount 
of funds to be provided for the proposed development 
may be made available by the applicant or another 
party if the department receives satisfactory evidence 
of the availability of those funds; 

Five points may be earned for having a Building 
Permit for the project; 

Twenty-five points may be earned for a complete and 
reasonable time line for putting the project into 
service. 

3. The extent to which the application demonstrates 
project Financial Workability. This category carries a 
maximum of 225 points. Of those: 
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A maximum of I 00 points may be earned based on 
the Completeness (up to 15 points) and Reasonableness 
(up to 85 points) of the Project Budget, with 
Reasonableness points being awarded based upon 
consideration of the cost per unit, debt per unit, 
estimated cap rate, projected tax credit proceeds, 
developer's fee, builder overhead and profit, and 
reserves provided for. 

A maximum of 125 points may be earned based on 
the Completeness (up to 20 points) and Reasonableness 
(up to 105 points) of the Operating Budget, with 
Reasonableness points being awarded based upon 
consideration of factors including but not limited to 
the rent as a percentage of HUD Fair Market Rents, 
utility allowance, management fee, maintenance 
expense per unit, replacement reserve per unit, total 
operating expenses per unit, and the debt coverage 
ratio. 

4. The extent to which the application demonstrates 
the Administrative Capacity of the applicants. This 
category carries a maximum of I 00 points. Of those: A 
maximum of 50 points may be earned for Project 
Sponsor/Development Team's demonstrated experience, 
qualifications, and ability to perform their respective 
functions; 

A maximum 
Development 
strength; 

of 15 points may be earned for 
Team/General Partner Financial 

A maximum of 15 points may be earned for 
Contractor Experience and Financial Strengih; 

A maximum of 20 points may be earned for Property 
Management Experience and the Property 
Management Plan; 

A maximum of 25 points may be deducted for failure 
to address Displacement; 

A maximum of 15 points may be deducted for failure 
to complete the Application, with five points deducted 
if the correct number of copies is not submitted, and 
10 points deducted if all required documentation is not 
submitted. 

5. A maximum of 50 points will be available for 
scoring the per unit credit amount. For new 
construction and substantial rehabilitation projects, the 
number of points awarded shall be determined by 
multiplying 50 points by the percentage by which the 
total of the amount of federal credits and 50% of the 
amount of state credits per low-income housing unit 
(the "per unit credit amount'? of the proposed 
development is less than the estimated highest per 
unit credit amount for new construction and 
substantial rehabilitation projects. For moderate 
rehabilitation projects, the number of points awarded 
shall be determined by multiplying 50 points by the 

percentage by which the total of the amount 01 
federal credits and 50% of the amount of state credits 
per low-income housing unit (the "per unit credit 
amount") of the proposed development is less than the 
estimated highest per unit credit amount for moderate 
rehabilitation projects. In the case of projects which 
combine new construction or substantial rehabilitation 
with moderate rehabilitation, this calculation will use a 
weighted average based on the number of each unit 
type in the proposed development. 

6. A maximum of 25 points will be available for 
scoring the per bedroom credit amount. For new 
construction and substantial rehabilitation projects, the 
number of points awarded shall be determined by 
multiplying 25 points by the percentage by which the 
total of the amount of federal credits and 50% of the 
amount of state credits per bedroom (the "per 
bedroom credit amount") of the proposed development 
is less than the estimated highest per bedroom credit 
amount for new construction and substantial 
rehabilitation projects. For moderate rehabilitation 
projects, the number of points awarded shall be 
determined by multiplying 25 points by the percentage 
by which the total of the amount of federal credits 
and 50% of the amount of state credits per bedroom 
(the "per bedroom credit amount") of the proposed 
development is less than the estimated highest per 
bedroom credit amount for moderate rehabilitation 
projects. In the case of projects which combine new 
construction or substantial rehabilitation with moderat· 
rehabilitation, this calculation will use a weighteu 
average based on the number of each unit type in the 
proposed development. 

For the purpose of calculating the points to be 
assigned pursuant to such items 5 and 6 above, all 
credit amounts shall be those requested in the 
applicable application, and the per unit credit amount 
and per bedroom credit amount for any building 
located in a qualified census tract or difficult 
development area (such tract or area being as defined 
in the IRC) shall be determined based upon I 00% of 
the eligible basis of such building, in the case of new 
construction, or 100% of the rehabilitation 
expenditures, in the case of rehabilitation of an 
existing building, notwithstanding the use by the 
applicant of 130% of such eligible basis or 
rehabilitation expenditures in determining the amount 
of federal credits as provided in the IRC. 

7. Extent to which the application addresses Extended 
Compliance, Reasonable Intermediary Costs, a Plan to 
Meet the 10% Carryover Requirement, and Special 
Needs Preferences. This category carries a maximum 
of 100 points. Of those: 

A maximum of 15 points may be earned for a 
commitment by the applicant to maintain the 
development as a qualified low-income housing 
development beyond the 15-year compliance period as 
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defined in the IRC; such commitment beyond the end 
of the 15-year compliance period and prior to the end 
of the 30-year extended use period (as defined in the 
IRC) being deemed to represent a waiver of the 
applicant's right under the IRC to cause a termination 
of the extended use period in the event the 
department is unable to present during the period 
specified in the IRC a qualified contract (as defined 
in the IRC) for the acquisition of the building by any 
person who will continue to operate the low-income 
portion thereof as a qualified low-income building, one 
point being awarded for each year of compliance 
beyond 15 years; 

A maximum of 40 points may be earned for limiting 
Intermediary Costs, with the maximum number being 
awarded for the lowest Efficiency Measure score 
resulting from the application of the following 
formulas: 

Step 1. Net Equity 

(Project Equity) (Bridge Loan Interest + 
Syndication fees and Expenses) 

Step 2. Efficiency Measure 

(Construction Cost) 1 (Net Equity - Front-end 
Developer's Fee) 

where "Front-end Developer's Fee" means any fee 
withdrawn from the project prior to the first three 
years following placement in service, less the amount 
of any loans made by the developer to the project 
that are not to be repaid within that three-year 
period. 

A maximum of 15 points may be earned for the 
applicant's Plan to meet the 10% carryover 
requirement imposed by § 42(h) (1) (E) of the IRC. 

Using a weighted average of the total number of units, 
up to 30 points may be earned for providing either 
permanent housing (30 points), including single room 
occupancy facilities, or temporary housing (30 points), 
including transitional housing, for homeless persons. 

In the event of a tie in the number of points assigned to 
two or more applications within the same pool or subpool, 
or, if none, within the Commonwealth, and if the amount 
of federal credits . available for reservation to such 
applications is determined by the director to be 
insufficient for the financial feasibility of both or, as 
applicable, all of the developments described therein, the 
department shall, in order to fully utilize the amount of 
credits available for reservation within such pool or 
subpool or, if none, within the Commonwealth select one 
or more of the applications, by lot, to receive a 
reservation of federal credits in the Jesser of the full 
amount determined by the director to be permissible 
hereunder or the amount of federal credits then available 
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in such pool or subpoo/. 

The director may exclude and disregard any application 
which he determines is not submitted in good faith or 
which he determines would not be financially feasible. 

Upon assignment of points to all of the applications, the 
director shall rank the applications based on the number 
of points so assigned. If any pools or subpoo/s shall have 
been established, each application shall be assigned to a 
pool or subpoo/ and shall be ranked within such pool or 
subpoo/. Those applications assigned more points shall be 
ranked higher than those applications assigned fewer 
points. 

For each application which may receive a reservation of 
federal credits, the director shall determine the amount, 
as of the date of the deadline for submission of 
applications for reservation of federal credits, to be 
necessary for the financial feasibility of the development 
and its viability as a qualified /ow-income development 
throughout the credit period under the IRC. In making this 
determination, the director shall consider the sources and 
uses of the funds, the available federal, state and local 
subsidies committed to the development, the total financing 
planned for the development as well as the investment 
proceeds or receipts expected by the department to be 
generated with respect to the development, and the 
percentage of the federal credit dollar amount used for 
development costs other than the costs of intermediaries. 
He shall also examine the development's costs, including 
developer's fees and other amounts in the application, for 
reasonableness and, if he determines that such costs or 
other amounts are unreasonably high, he shall reduce 
them to amounts that he determines, in his sole discretion, 
to be reasonable. (If the applicant requests any state 
credits, the amount of state credits to be reserved to the 
applicant shall be determined pursuant to § 7 prior to the 
foregoing determination, and any funds to be derived from 
such state credits shall be included in the above described 
sources and uses of funds.) The director shall review the 
applicant's projected rental income, operating expenses and 
debt service for the credit period. The director may 
establish such criteria and assumptions as he shall deem 
reasonable for the purpose of making such determination, 
including, without limitation, criteria as to the 
reasonableness of fees and profits and assumptions as to 
the amount of net syndication proceeds to be received 
(based upon such percentage of the federal credit dollar 
amount used for development costs, other than the costs of 
intermediaries, as the director shall determine to be 
reasonable for the proposed development), increases in the 
market value of the development, and increases in 
operating expenses, rental income and, in the case of 
applications without firm financing commitments (as 
defined hereinabove) at fixed interest rates, debt service 
on the proposed mortgage Joan. 

At such time or times during each calendar year as the 
director shall designate, the director shall reserve federal 
credits to applications in descending order of ranking 
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within each pool or subpool, if applicable, until either 
substantially all federal credits therein are reserved or all 
applications therein have received reservations. (For the 
purpose of the preceding sentence, if there is not more 
than a de minimis amount, as determined by the director, 
of federal credits remaining in a pool or subpool after 
reservations have been made, "substantially all" of the 
federal credits in such pool shall be deemed to have been 
reserved.) The director may rank the applications within 
pools or subpools at different times for different pools or 
subpools and may reserve federal credits, based on such 
rankings, one or more times with respect to each pool or 
subpool. The director may also establish more than one 
round of review and ranking of applications and 
reservation of federal credits based on such rankings, and 
he shall designate the amount of federal credits to be 
made available for reservation within each pool or subpool 
during each such round. The amount reserved to each 
such application shall be equal to the lesser of (i) the 
amount requested in the application or (ii) an amount 
determined by the director, as of the date of application, 
to be necessazy for the financial feasibility of the 
development and its viability as a qualified low-income 
development throughout the credit period under the IRC; 
provided, however, that in no event shall the amount of 
federal credits so reserved exceed the maximum amount 
permissible under the IRC. 

If the amount of federal credits available in any pool is 
determined by the director to be insufficient for the 
financial feasibility of the proposed development to which 
such available federal credits are to be reserved, the 
director may (i) permit the applicant to modify such 
proposed development and his application so as to achieve 
financial feasibility based upon the amount of such 
available federal credits or (ii), for projects which meet 
the requirements of§ 42(h)(l)(E) of the IRC only, reserve 
additional federal credits from the Commonwealth's annual 
state housing credit ceiling for the following year in such 
an amount necessazy for the financial feasibility of the 
proposed development. Any modifications shall be subject 
to the approval of the director; provided, however, that in 
no event shall such modifications result in a material 
reduction in the number of points assigned to the 
application pursuant to § 6 hereof. The reservation of 
federal credits from the Commonwealth's annual state 
housing credit ceiling for the following year shall be made 
only to proposed developments that rank high enough to 
receive some federal credits from the state housing credit 
ceiling for the current year. However, any such 
reservation shall be in the sole discretion of the director if 
he determines it to be in the best interest of the Plan. In 
the event a reservation or an allocation of federal credits 
from the current year or a prior year is reduced, 
terminated or cancelled, the director may substitute such 
federal credits for any federal credits reserved from the 
following year's annual state housing credit ceiling. 

In the event that during any round of application review 
and ranking the amount of federal credits reserved within 
any pools or subpools is Jess than the total amount of 

federal credits made available therein during such rouna, 
the director may either (i) leave such unreserved federal 
credits in such pools or subpools for reservation and 
allocation in any subs.equent round or rounds or (if) 
redistribute such unreserved federal credits to such other 
pools or subpools as the director may designate and in 
which there remain excess applications or (iii) car.ry over 
such unreserved federal credits to the next succeeding 
calendar year for inclusion in the state housing credit 
ceiling (as defined in § 42(h)(3)(C) of the IRC) for such 
year. Any redistribution made pursuant to subparagraph 
(ii) above shall be made pro rata based on the amount 
originally distributed to each of such pools or subpools so 
designated by the director with excess applications divided 
by the total amount originally distributed to all such 
designated pools or subpools with excess applications. Such 
redistributions may continue to be made until either all of 
the federal credits are reserved or all applications have 
received reservations. 

Within a reasonable time after federal credits are 
reserved to any applicants' applications, the director shall 
notify each applicant for such reservations of federal 
credits either of the amount of federal credits reserved to 
such applicant's application (by issuing to such applicant a 
written binding commitment to allocate such reserved 
federal credits subject to such terms and conditions as 
may be imposed by the director therein, by the IRC and 
by these procedures) or, as applicable, that the applicant's 
application has been rejected or excluded or has otherwise 
not been reserved federal credits in accordance herewith.( 

The director may require the applicant to make a good 
faith deposit or to execute such contractual agreements 
providing for moneta.ry or other remedies as it may 
require, or both, to assure that the applicant will comply 
with all requirements under the IRC (and, in the case of 
state credits, the state code), these. procedures and the 
binding commitment (including, without limitation, any 
requirement to conform to all of the representations, 
commitments and information contained in the application 
for which points were assigned pursuant to § 6 hereof). 
Upon satisfaction of all such aforementioned requirements 
(including any post-allocation requirements), such deposit 
(or a pro rata portion thereof based upon the portion of 
federal credits and, if applicable, state credits so 
allocated) shall be refunded to the applicant or such 
contractual agreements shall terminate, or both, as 
applicable. 

If, as of the date the application is approved by the 
director, the applicant is entitled to an allocation of the 
federal credits under the IRC, these procedures and the 
terms of any binding commitment that the department 
would have otherwise issued to such applicant, the director 
may at that time allocate the federal credits (and, if 
applicable, state credits) to such qualified low income 
buildings or development without first providing a 
reservation of such federal credits (and, if applicable, 
state credits). This provision in no way limits the authority 
of the director to require a good faith deposit or 
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1COntractual agreement, or both, as described in the 
preceding paragraph, nor to relieve the applicant from any 
other requirements hereunder for eligibility for an 
allocation of federal credits. 

The director may require that applicants to whom 
federal credits (and, if applicable, state credits) have been 
reserved shall submit from time to time or at such 
specified times as he shall require, written confirmation 
and documentation as to the status of the proposed 
development and its compliance with the application, the 
binding commitment and any contractual agreements 
between the applicant and the department If on the basis 
of such written confirmation and documentation as the 
director shalJ have received in response to such a request, 
or on the basis of such other available information, or 
both, the director determines any or all of the buildings in 
the development which were to become qualified 
low-income buildings will not do so within the time period 
required by the IRC (and, in the case of state credits, the 
state code) or will not otherwise qualify for such federal 
credits (and, if applicable, state credits) under the IRC, 
these procedures or the binding commitment, then the 
director may terminate the reservation of such federal 
credits (and, if applicable, state credits) and draw on any 
good faith deposit. If, in lieu of or in addition to the 
foregoing determination, the director determines that any 
contractual agreements between the applicant and the 
department have been breached by the applicant, whether 
before or after allocation of the federal credits, he may 
seek to enforce any and all remedies to which the 
'department may then be entitled under such contractual 
agreements. 

The director may establish such deadlines for 
determining the ability of the applicant to qualify for an 
aJ/ocation of federal credits (and, if applicable, state 
credits) as he shall deem necessary or desirable to allow 
the department sufficient time, in the event of a reduction 
or termination of the applicant's reservation, to reserve 
such federal credits (and, if applicable, state credits) to 
other eligible applications and to allocate such federal 
credits pursuant thereto. 

Any material changes to the development, as proposed 
in the application, occurring subsequent to the submission 
of the application for the federal credits (and, if 
applicable, state credits) therefor shall be subject to the 
prior written approval of the director. As a condition to 
any such approval, the director may, as necessary to 
comply with these procedures, the IRC, the binding 
commitment and any other contractual agreement between 
the department and the applicant, reduce the amount of 
federal credits (and, if applicable, state credits) applied 
for or reserved or impose additional terms and conditions 
with respect thereto. If such changes are made without the 
prior written approval of the director, he may terminate 
or reduce the reservation of such federal credits (and, if 
applicable, state credits), impose additional terms and 
conditions with respect thereto, seek to enforce any 

, contractual remedies to which the department may then 
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be entitled, draw on any good faith deposit, or any 
combination of the foregoing. 

In the event that any reservation of federal credits is 
terminated or reduced by the director under this section, 
he may reserve, allocate or carry over, as applicable, such 
federal credits in such manner as he shall determine 
consistent with the requirements of the IRC and these 
procedures. 

§ 7. Reservation of state credits, 

Each applicant may also request a reservation of state 
credits in his application for a reservation of federal 
credits. State credits may be reserved only to those 
applications (i) to which federal credits have been 
reserved or (ii) which represent that the applicant will be 
the owner of any development or buildings to be financed 
by certain tax~exempt bonds in au amount so as not to 
require under the IRC an al/ocation of federal credits 
hereunder, In the case of (ii) above, the applicant for 
state credits shall submit an application for federal credits 
(as well as for state credits), and such application shall be 
submitted, reviewed, and ranked in accordance with these 
procedures; provided, however, that a reservation shall be 
made for the state credits only and not for any federal 
credits, 

In order to be eligible for a reservation and allocation 
of state credits, the development must be owned by one of 
the following: (i) an individual who is a Virginia taxpayer, 
(ii) a corporation (other than an S corporation) which is a 
Virginia taxpayer, (iii) a partnership or an S corporation 
in which at least 75% of the state credits received by 
such partnership or S corporation will be allocated to 
partners or shareholders who are Virginia taxpayers, or 
(iv) any other legal entity which is a Virginia taxpayer or, 
in the case of an entity that is taxed on a pass-through 
basis with respect to tax credits, in which at least 75% of 
the state credits received by such entity will be allocated 
to Virginia taxpayers, If more than one of the foregoing 
shall be joint owners of the development, then the joint 
tenancy shall be treated as a partnership for purposes of 
applying the foregoing ownership test In the case of tiered 
partnerships, S corporations, and other entities that are 
taxed on a pass-through basis with respect to tax credits, 
the ownership test will be applied by looking through such 
pass-through entities to the underlying owners. The 
application shall include such information as the director 
may require in order to determine the owner or owners 
of the development and the status of such owner or 
owners or those owning interests therein as Virginia 
taxpayers. The prior written approval of the department 
shall be required for any change in the ownership of the 
development prior to the end of the calendar year in 
which ali of the buildings in such development shall be 
placed in service, unless the transferee certifies that it is 
a Virginia taxpayer or, in the case of a pass-through 
entity, that 100% of its owners of such entity are Virginia 
taxpayers. 
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State credits may be reserved by the director to an 
application only if the maximum amount of federal credits 
(determined by the use of the full applicable percentage 
as defined in the IRC, regardless of the amount requested 
by the applicant) which could be claimed for any 
development is determined by the director not to be 
sufficient for the financial feasibility of the development 
and its viability as a qualified low-income housing 
development throughout the credit period under the IRC. 
The amount of state credits which may be reserved shall 
be equal to the lesser of (i) the amount requested by the 
applicant or (ii) the amount which is necessary for such 
financial feasibility and viability as so determined by the 
director. Such determination shall be made by the director 
in the same manner and based upon the same factors and 
assumptions as the determination described in § 6 with 
respect to reservation of federal credits. In addition, the 
director may establish assumptions as to the amount of 
additional net syndication proceeds to be generated by 
reason of the state credits (based upon such percentage of 
the state credit dollar amount used for development costs, 
other than costs of intermediaries, as the director shall 
determine to be reasonable for the proposed development). 
The amount of state credits which may be so reserved 
shall be based upon a percentage of the federal credits as 
the director shall determine to produce such amount of 
state credits. 

The director may divide the amount of state credits into 
pools and may further divide those pools into subpools 
based upon the factors set forth in § 6 with respect to the 
federal credits; however, the state credits need not be so 
divided in the same manner or proportions as the federal 
credits. Applications for state credits shall be assigned 
points and ranked at the same time or times and in the 
same manner as described in § 6. The director shall 
reserve state credits to applications in descending order of 
ranking within each pool or subpool, if applicable, until 
either all state credits therein are reserved or all 
applications therein eligible for state credits hereunder 
have received reservations for state credits. Any amounts 
in any pools or subpools not reserved to applications shall 
be reallocated at the time or times and in the same 
manner as the federal credits, among the pools or 
subpools in which applications eligible for state credits 
hereunder shall have not received reservations of state 
credits in the full amount permissible under these 
procedures. Such allocation shall be made pro rata based 
on the amount originally allocated to each such pool or 
subpool with such excess applications divided by the total 
amount originally allocated to all such pools or subpools 
with such excess applications. Such reallocations shall 
continue to be made until either all of the state credits 
are reserved or all applications for state credits have 
received reservations. 

Section 6 hereof contains certain provisions relating to 
requirements for good faith deposits and contractual 
agreements, allocation of state credits without any prior 
reservation thereof, deadlines for determining the ability 
of the applicant to qualify for state credits, and reduction 

and termination of state credits. Such prov1swns shall be 
applicable to all applicants for state credits, 
notwithstanding the fact that the developments or buildings 
may be financed by certain tax-exempt bonds in an 
amount so as not to ·require an allocation of federal 
credits hereunder. In the event that any reservation of 
state credits is reduced or terminated, the director may 
reserve or allocate, as applicable, such state credits to 
other eligible applicants in such manner as he shall 
determine consistent with the requirements of the state 
code. 

§ 8. Allocation of federal credits. 

At such time as one or more of an applicant's buildings 
or an applicant's development which has received a 
reservation of federal credits is (i) placed in service or 
satisfies the requirements of § 42(h)(J)(E) of the IRC and 
(ii) meets all of the preallocation requirements of these 
procedures, the binding commitment and any other 
applicable contractual agreements between the applicant 
and the department, the applicant shall so advise the 
department, shall request the allocation of all of the 
federal credits so reserved or such portion thereof to 
which the applicant's buildings or development is then 
entitled under the IRC, these procedures, the binding 
commitment and the aforementioned contractual 
agreements, if any, and shall submit such application, 
certifications, legal and accounting opinions, evidence as to 
costs, a breakdown of sources and uses of funds, pro 
forma financial statements setting forth anticipated cash , 
flows, and other documentation as the director shall 
require in order to determine that the applicant's buildings 
or development is entitled to such federal credits as 
described above. The applicant shall certify to the 
department the full extent of all federal, state and local 
subsidies which apply (or which the applicant expects to 
apply) with respect to the buildings or the development. 

As of the date of allocation of federal credits to any 
building or development and as of the date such building 
or such development is placed in service, the director 
shall determine the amount of federal credits to be 
necessary for the financial feasibility of the development 
and its viability as a qualified low-income housing 
development throughout the credit period under the IRC. 
In making such determinations, the director shall consider 
the sources and uses of the funds (including, without 
limitation, any funds to be derived from the state credits), 
the available federal, state and local subsidies committed 
to the development, the total financing planned for the 
development as well as the investment proceeds or 
receipts expected by the department to be generated with 
respect to the development and the percentage of the 
federal credit dollar amount used for development costs 
other than the costs of intermediaries. He shall also 
examine the development's costs, including developer's fees 
and other amounts in the application, for reasonableness 
and, if he determines that such costs or other amounts are 
unreasonably high, he shall reduce them to amounts that 
he determines, in his sole discretion, to be reasonable. The 
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director shall review the applicant's projected rental 
income, operating expenses and debt service for the credit 
period. The director may establish such criteria and 
assumptions as he shall then deem reasonable (or he may 
apply the criteria and assumptions he established pursuant 
to § 6) for the purpose of making such determinations, 
including, without limitation, criteria as to the 
reasonableness of fees and profits and assumptions as to 
the amount or net syndication proceeds to be received 
(based upon such percentage of the federal credit dollar 
amount used for development costs, other than the costs of 
intermediaries, as the director shall determine to be 
reasonable for the proposed development), increases in the 
market value of the development, and increases in 
operating expenses, rental income and, in the case of 
applications without firm financing commitments (as 
defined in § 6 hereinabove) at fixed interest rates, debt 
service on the proposed mortgage loan. The amount of 
federal aedits allocated to the applicant shall in no event 
exceed sucll amount as so determined by the director by 
more than a de minimis amount of not more than $100. 

In the case of any buildings or development to be 
financed by certain tax-exempt bonds in such amount so 
as not to require under the IRC an allocation of federal 
credits hereunder, the director shall, upon timely request 
by the owner thereof, make the foregoing determination as 
of the date the buildings or the development is placed in 
service, and for the purpose of such determination, the 
owner of the buildings or development shall submit to the 
department such of the above described information and 
documents and such other information and documents as 
the director may require. The director shall also 
determine, in accordance with the IRC and upon timely 
request by the owner thereof, for such buildings or 
development (and, in addition, for any buildings or 
development to be financed by certain tax-exempt bonds 
of an issuer other than the department in such amount so 
as not to require under the IRC an allocation of federal 
credits hereunder) whether such buildings or development 
satisfies the requirements for allocation of federal credits 
hereunder. 

Prior to allocating the federal credits to an applicant, 
the director shall require the applicant to execute, deliver 
and record among the land records of the appropriate 
jurisdiction or jurisdictions an extended low-income housing 
commitment in accordance with the requirements of the 
IRC. Such commitment shall require that the applicable 
fraction (as defined in the IRC) for the buildings for each 
taxable year in the extended use period (as defined in the 
IRC) will not be Jess than the applicable fraction specified 
in such commitment and which prohibits both (i) the 
eviction or the termination of tenancy (other than for 
good cause) of an existing tenant of a low-income unit and 
(ii) any increase in the gross rent with respect to such 
unit not otherwise permitted under the IRC. The amount 
of federal credits allocated to any building shal/ not 
exceed the amount necessary to support such applicable 
fraction, including any increase thereto pursuant to § 
42(f)(3) of the IRC reflected in an amendment to such 
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commitment. The commitment shall provide that the 
extended use period will end on the day 15 years after 
the close of the compliance period (as defined in the IRC) 
or on the last day of any longer period of time specified 
in the application during which low-income housing units 
in the development will be occupied by tenants with 
incomes not in excess of the applicable income limitations; 
provided, however, that the extended use period for any 
building shall be subject to termination, in accordance 
with the IRC, (i) on the date the building is acquired by 
foreclosure or instrument in lieu thereof unless a 
determination is made pursuant to the IRC that such 
acquisition is part of an agreement with the current owner 
thereof, a purpose of which is to terminate such period or 
(ii) the last day of the one-year period following the 
written request by the applicant as specified in the IRC 
(such period in no event beginning earlier than the end of 
the fourteenth year of the compliance period) if the 
department is unable to present during such one-year 
period a qualified contract (as defined in the IRC) for the 
acquisition of the building by any person who will 
continue to operate the low-income portion thereof as a 
qualified low-income building. In addition, such termination 
shall not be construed to permit, prior to close of the 
three-year period fol/owing such termination, the eviction 
or termination of tenancy of any existing tenant of any 
low-income housing unit other than for good cause or any 
increase in the gross rents over the maximum rent levels 
then permitted by the IRC with respect to such low-income 
housing units. Such commitment shall also contain such 
other terms and conditions as the director may deem 
necessary or appropriate to assure that the applicant and 
the development conform to the representations, 
commitments and information in the application and 
comply with the requirements of the IRC (and, In the case 
of an allocation of state credits, the state code) and these 
procedures. Such commitment shall be a restrictive 
covenant on the buildings binding on al/ successors to the 
applicant and shal/ be enforceable in any state court of 
competent jurisdiction by individuals (whether prospective, 
present or former occupants) who meet the applicable 
income limitations under the IRC. Such commitment shal/ 
also be required with respect to any development financed 
by certain tax-exempt bonds in an amount so as not to 
require an allocation of federal credits hereunder and the 
form thereof shal/ be made available to owners of such 
developments upon their timely request therefor. 

In accordance with the IRC, the director may, for any 
calendar year during the project period (as defined in the 
IRC), allocate federal credits to a development, as a 
whole, which contains more than one building. Such an 
allocation shall apply only to buildings placed in service 
during or prior to the end of the second calendar year 
after the calendar year in which such allocation is made, 
and the portion of such allocation al/ocated to any building 
shall be specified not later than the close of the calendar 
year in which such building is placed in service. Any such 
allocation shall be subject to satisfaction of all 
requirements under the IRC. 
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If the director determines that the buildings or 
development Is so entitled to the federal credits, he shall 
allocate the federal credits (or such portion thereof to 
which he deems the buildings or the development to be 
entitled) to the applicant's qualified low income buildings 
or to the applicant's development in accordance with the 
requirements of the IRC. If the director shall determine 
that the applicant's buildings or development is not so 
entitled to the federal credits, he shall not allocate the 
federal credits and shall so notify the applicant within a 
reasonable time after such determination is made. In the 
event that any such applicant shall not request an 
allocation of all of its reserved federal credits or whose 
buildings or development shall be deemed by the director 
not to be entitled to any or all of its reserved federal 
credits, the director may reserve or allocate, as applicable, 
such unallocated federal credits to the buildings or 
developments of other qualified applicants at such time or 
times and in such manner as he shall determine consistent 
with the requirements of the IRC and these procedures. 

The director may prescribe (i) such deadlines for 
submissions of requests for allocations of federal credits 
(and, if applicable, state credits) for any calendar year as 
he deems necessaiY or desirable to allow sufficient 
processing time for the department to make such 
allocations within such calendar year and (ii) such 
deadlines for satisfaction of all preallocation requirements 
of the IRC (and, in the case of state credits, the state 
code), the binding commitment, any contractual 
agreements between the department and the applicant and 
these procedures as he deems necessaiY or desirable to 
allow the department sufficient time to allocate to other 
eligible applicants any federal credits for which the 
applicants fall to satisfy such requirements. 

The director may make the allocation of federal credits 
subject to such terms as he may deem necessary or 
appropriate to assure that the applicant and the 
development comply with the requirements of the IRC. 

The director may also (to the extent not already 
required under § 6 hereof) require that all applicants 
make such good faith deposits or execute such contractual 
agreements with the department as the director may 
require with respect to the federal credits (and, if 
applicable, state credits), (i) to ensure that the buildings 
or development aie completed in accordance with the 
binding commitment, including aiJ of the representations 
made in the application for which points were assigned 
pursuant to § 6 hereof and (ii) only in the case of any 
buildings or development which are to receive an 
allocation of federal credits hereunder and which are to 
be placed in service in any future year, to assure that the 
buildings or the development will be placed in service as 
a qualified low-income housing project (as defined in the 
IRC) in accordance with the IRC and that the applicant 
will otherwise comply with all of the requirements under 
the IRC. 

In the event that the director determines that a 

development for which an allocation of federal credits i. 
made shall not become a qualified low-income housing 
project (as defined in the IRC) within the time period 
required by the IRC or the terms of the allocation or any 
contractual agreements between the applicant and the 
department, the director may terminate the allocation and 
rescind the federal credits in accordance with the IRC 
and, in addition, may draw on any good faith deposit and 
enforce any of the department's rights and remedies under 
any contractual agreement. An allocation of federal credits 
to an applicant may also be canceJled with the mutual 
consent of such applicant and the director. Upon the 
termination or cancellation of any federal credits, the 
director may reserve, allocate or carry over, as applicable, 
such federal credits in such manner as he shall determine 
consistent with the requirements of the IRC and these 
procedures. 

§ 9. Allocation of state credits. 

Upon the allocation of federal credits to the buildings or 
development described in an application which received a 
reservation of state credits under § 7, the director shall 
allocate state credits to such buildings or development in 
an amount equal to the amount of federal credits so 
allocated times such percentage of federal credits as shall 
have been determined by the director under § 7 but in no 
event shall such amount of state credits exceed the 
amount reserved to the application under § 7. If the 
amount of state credits so allocated to the buildings or 
development under this § 9 is Jess than the amount c 
state credits reserved to the application under § 7, th6. 
the director may reserve to other applications or allocate 
to other buildings or developments, as applicable, such 
unallocated state credits at such time or times and in such 
manner as he shall determine consistent with the 
requirements of the state code. 

In the case of any buildings or development to be 
financed by certain tax-exempt bonds in an amount so as 
not to require under the IRC an allocation of federal 
credits hereunder, the director shall, prior to the last day 
of the calendar year in which such building or 
development is reserved state credits, allocate state credits 
to the buildings or development in an amount equal to the 
amount of federal credits to be claimed annually by the 
applicant times such percentage of federal credits as shall 
have been determined by the director under § 7 but in no 
event shall such amount of state credits exceed the 
amount reserved to the application under § 7. 

Prior to any allocation of state credits, the director may 
require the applicant to confirm the status of the owner or 
owners as Virginia taxpayers who are eligible for an 
allocation of state credits under § 7. 

The director may make the allocation of state credits 
subject to such terms as he may deem necessaiY or 
appropriate fD assure that the applicant and the 
development conform to the representations, commitments, 
and information in the application and comply with the 
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i"equirements of the IRC, the state code, and these 
procedures. 

The state credits aJlocated may be claimed for the first 
five taxable years in which the federal credits shaJl be 
claimed. The amount of state credits claimed in each such 
year shall be such percentage of the federal credits so 
claimed as shaJl have been established by the director 
pursuant to § 7; provided, however, that the amount of 
state credits which may be claimed by the applicant in 
the initial taxable year shall be calculated for the entire 
development on the basis of a twelve-month period during 
such initial taxable year, notwithstanding that the federal 
credits may be calculated on the basis of some (but not 
all) of the buildings in such development or on the basis 
of a period of less than twelve months or both; provided, 
further, that in no event shall the amount of state credits 
claimed in any year exceed the amount allocated under 
this § 9. 

In the event that any federal credits claimed by the 
applicant for any taxable year in which the applicant also 
claimed state credits shall be recaptured pursuant to the 
IRC, the state credits for such taxable year shall be 
recaptured in an amount equal to the amount of federal 
credits recaptured for such taxable year times such 
percentage as shall have been established by the director 
pursuant to § 7. The applicants receiving state credits shaJl 
provide the department with such information as the 
director may from time to time request regarding any 
·:ecapture of the federal credits. 

On or before such date each year as the director may 
require, each applicant shall apply to the department to 
determine the amount of state credits which such 
applicant may claim for the applicable taxable year. Each 
such applicant shall submit such documents, certifications 
and Information as the director may require. The 
department shall certify to the Department of Taxation on 
forms prepared by the department that the applicant 
qualified for the state credits in the amount set forth 
tlwreln and shall provide such certification to the 
applicant. Such certification is required to be attached to 
the applicant's state Income tax return to be filed with the 
Department of Taxation. 

Section 8 hereof contains certain prov1s10ns relating to 
(i) the establishment of deadlines for submission of 
requests for allocation of state credits and for satisfaction 
of requirements of the IRC and state code and (il) 
requirements for good faith deposits and contractual 
agreements. Such provisions shall be applicable to all 
applicants for state credits, , notwithstanding the fact that 
the developments or buildings may be financed by certain 
tax-exempt bonds in an amount so as not to require an 
allocation of federal credits hereunder. 

In the event that any allocation of federal credits shall 
be terminated and rescinded or cancelled pursuant to § 8 
(or, in the case of any development or buildings to be 
financed by certain tax-exempt bonds in an amount so as 
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not to require an allocation of federal credits hereunder, 
in the event that the development shall not become a 
qualified low-income housing project as defined in the IRC 
within the time period required by the IRC or by the 
terms of the allocation of state credits), the director may 
also terminate and rescind or cancel the state credits and, 
if permitted by the state code, may reserve or a/locate, as 
applicable, such state credits to other qualified applicants 
at such time or times and in such manner as he shall 
determine consistent with the requirements of the state 
code. 

§ 10. Reservation and a/location of additional federal 
credits and state credits. 

Prior to the initial determination of the "qualified basis" 
(as defined In the IRC) of the qualified low-income 
buildings of a development pursuant to the IRC, an 
applicant to whose buildings federal credits or state credits 
or both have been reserved may submit an application for 
a reservation of additional federal credits or state credits 
or both. Subsequent to such Initial determination of the 
qualified basis, the applicant may submit an application 
for an additional allocation of federal credits or state 
credits or both by reason of an increase in qualified basis 
based on an increase in the number of low-income housing 
units or in the amount of floor space of the low-Income 
housing units. Any application for an additional allocation 
of federal credits or state credits or both shall Include 
such information, opinwns, certifications and 
documentation as the director shall require in order to 
determine that the applicant's buildings or development 
will be entitled to such additional federal credits or state 
credits or both under the IRC, the state code and these 
procedures. The application shall be submitted, reviewed, 
ranked and selected by the director in accordance with 
the provisions of §§ 6 and 7 hereof, and any allocation of 
federal credits or state credits or both shall be made in 
accordance with §§ 8 and 9 hereof. For the purposes of 
such review, ranking and selection and the determinations 
to be made by the director under the procedures as to the 
financial feasibility of the development and its viability as 
a qualified low-income development during the credit 
period, the amount of federal credits or state credits, or 
both, previously reserved to the application or allocated to 
the buildings or development (or, in the case of any 
development or building to be financed by certain 
tax-exempt bonds in an amount so as not to require an 
allocation of federal credits hereunder, the amount of 
federal credit which may be claimed by the applicant) 
shall be Included with the amount of such federal credits 
or state credits or both so requested. 

§ 11. Monitoring for IRS compliance. 

All applicants who receive an allocation of federal 
credits are responsible for complying with § 42 of the IRC. 

The federal Jaw requires that the Commonwealth 
monitor projects rece1vmg federal credits tor 
noncompliance with the provisions of § 42 of the IRC and 
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notify the [ HI£ Internal Revenue Service 1 of such 
noncompliance with which it becomes aware. 

[ tiHless atltlitioaal pF6eedares are reeymrea by the 
Internal Re>'enue Se£\'iee, 8fltllieaats HHJSt stfflfflit f8 the 
depBJtment eepies ef £Cjl8f'ls salisfJ'iBg the FCJlBt'ti..g 
reqai."'efflents ei S)'fl<lieators & pllBiie IeatJers SHell BS the 
department, FffliM & IIW wi1iel1 are iaWJll'ed f8 the 
~ F8r flffise projects wi1iel1 t18 HBl l!twe repom..g 
FeqaiFefflents iffljlasetl by a pllBiie lentJef' & a syntlieatoF, 
the tiepat'tfflent will FC<ftllre the BfJifflS8F f8 lile aa BBBHei 
eel'lifieafioa ef eeffljllianee with the tlepat'tfflent. 

§ n. Nelifieatioa re the IBternai Re\'eaae Serl'tee ai 
fJ.8BC81'1'tpliBRCC with ffi.G: 

All applicants who receive an allocation of federal 
credits shall take or cause to be taken all action required 
of the applicant by the department in order to satisfy the 
department's monitoring requirements. The department 
shall set forth such monitoring requirements in writing and 
shall make copies available to all applicants. The 
department may amend and revise such requirements 
from time to time in order to comply with § 42 of the 
IRC. 

Applicants must pay to the department a fee in such 
amount and at such time as the department, in its sole 
discretion, shall reasonably require the applicant to pay in 
order to reimburse the department for the costs of such 
monitoring. ] 

In tlJe event that the director shall become aware of 
noncompliance by any applicant with any of the provisions 
of § 42 of the IRC, the director shall [ , - 9iJ t18ys; ] 
notify the Internal Revenue Service of such noncompliance 
[ within the timeframes established by the Internal 
Revenue Service 1 . Such notification shall identify the 
applicant and the buildings and shall describe the 
noncompliance. 

VIRGINIA !lOUSING DEVELOPMENT AUTHORITY 

REGISTRAR'S NOTICE: VR 400-02-0011, Rules and 
Regulations for Allocation of Low-Income Housing Tax 
Credits, became effective on December 4, 1991, and was 
published in The Virginia Register on December 30, 1991. 
By Executive Order No. Forty (91), the Governor has 
transferred this regulation to the Department of Housing 
and Community Development. Please refer to that 
Department's entry in the Final Regulations section of this 
Register for lull text. 

Title Q1 Regulation: VR 400-02-0011. Rules and Regulations 
for Allocation of Lowmlncome Housing Tax Credits. 
(REPEAL) 

Statutory Authority: § 36·55.30:3 of the Code of Virginia. 

Effective Date: July 1, 1992. 

Summary: 

VHDA is repealing its rules and regulations governing 
the allocation of federal low-income housing tax 
credits ("Credits") available under § 42 of the Internal 
Revenue Code (the "IRC"). 

DEPARTMENT OF MEDICAL ASSISTANCE SERVICES 
(BOARD OF) 

REGISTRAR'S NOTICE: This regulation is excluded from 
Article 2 of the Administrative Process Act in accordance 
with § 9-6.14:4.1 C 4(a) of the Code of Virginia, which 
excludes regulations that are necessary to conform to 
changes in Virginia statutory law where no agency 
discretion is involved. The Department of Medical 
Assistance Services will receive, consider and respond to 
petitions by any interested person at any time with respect 
to reconsideration or revision. 

Title Q1 Regulation: State Plan lor Medical Assistance 
Relating to 1992 Appropriations Act Mandates. 
VR 460-01-56.1. Cost Sharing and Similar Charges. 
VR 460-03-3.1100. Amount, Duration and Scope of 
Services. 
VR 460-02-4.1810. Changes Imposed on Categorically 
Needy for Certain Services. 
VR 460-02-4.1830. Charges Imposed on Medically Needy 
for Certain Services. 

Statutory Authority: § 32.1-325 of the Code of Virginia. 

Effective Date: July I, 1992. 

Summary: 

These amendments concern the modification of 
recipient copayment policies, the coverage of 
screening mammograms and the limitations on home 
health and rehabilitative services. 

The sections of the State Plan for Medical Assistance 
affected by this regulatory action are Attachment 3.1 
A & B, Supplement 1 (the Amount, Duration, and 
Scope of Services) and Attachments 4.18 A & C (Cost 
Sharing). 

Supplement I to Attachment 3.1 A & B. Limitations on 
home health nursing and home health aides: 

Currently, the Plan provides up to 32 visits within a 
60-day period or a total of 64 visits annually for either 
nurses or home health aides. Requests for additional 
nursing services must be authorized by DMAS. 

The 1992 changes mandated by the General Assembly 
require that nursing visits and home health aide visits 
be limited to 32 visits annually per service. There are 
no provisions for extended nursing or home health 
aide services beyond these limitations. Recipients who 
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are at risk of institutionalization may be eligible for 
services similar to home health aide services under 
the personal care waiver. Home health skilled nursing 
and aide services that are medically necessary may 
be approved under EPSDT for those recipients under 
age 21. 

Limitations on physical therapy, occupational therapy, 
and speech-language pathology services: 

For the rehabilitative services of physical therapy, 
occupational therapy, and speech-language therapy, the 
Plan currently provides up to 24 visits within a 60-day 
period or a total of 48 visits annually for each 
ordered service. Requests for additional services must 
be authorized by DMAS. 

The 1992 Appropriations Act limited the coverage of 
physical therapy, occupational therapy and 
speech-language services which are provided through 
home health agencies, rehabilitation agencies, or 
hospital outpatient departments be limited to 24 visits 
annually per service. The Act also requires 
preauthorization by DMAS of all visits in excess of 24 
visits per year. 

Coverage of screening mammograms. 

At present, screening mammograms are not covered. 

This regulation provides for the coverage of screening 
mammograms for asymptomatic women aged 35 and 
over. The 1992 changes mandated by the General 
Assembly require that screening mammograms be 
covered for asymptomatic women according to the 
guidelines published by the American Cancer Society. 

Attachment 4.18 A & C. Modifications on the recipient 
cost sharing (capay) policy: 

Currently, the Plan provides that recipient copays are 
deducted from payments for certain services. 
Categorically needy recipients are responsible for 
copays for prescriptions, clinic visits, and eye 
examinations. Medically needy recipients are 
responsible for copays for those services plus inpatient 
hospital visits, outpatient hospital clinic visits, and 
physician office visits. 

The 1992 changes mandated by the General Assembly 
require that copays for categorically needy recipients 
be expanded to be the same as for the medically 
needy. Also, for purposes of collecting copays, 
recipients in the group called qualified Medicare 
beneficiaries are to be considered the same as 
categorically needy. It also increases some capay 
amounts and adds copays for home health visits. In 
accordance with federal regulations, these copays do 
not apply to institutionalized persons, pregnant women, 
and children younger than 21 years. 
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A technical correction is being made to replace the 'x' 
indicator inadvertently omitted form item 
4.18(b)(3)(G) in a previous revision of the Plan page. 

VR 460-01-56.1. Cost Sharing and Similar Changes. 

CITATION: 447.51 through 58 

4.18 (b)(3)(Continued): 

(iii) Attachment 4.18-A specifies the: 

(A) Service(s) for which a charge(s) is applied; 

(B) Nature of the charge imposed on each service; 

(C) Amount(s) of and basis for determining the 
charge(s); 

(D) Method used to collect the charge(s); 

(E) Basis for determining whether an individual is 
unable to pay the charge and the means by which 
such an individual is identified to providers; 

(F) Procedures for implementing and enforcing the 
exclusions from cost sharing contained in 42 CFR 
447.53(b); 

(G) Cumulative maximum that applies to all 
deductible, coinsurance, or copayment charges 
imposed on a specified time period. 

181 Not applicable. There is no maximum. 

CITATION: 1902(a)(52) and 1925(b) of the Act 

4.18(b)(4): For families receiving extended benefits during 
a second 6-month period under § 1925 of the Act, a 
monthly premium is imposed in accordance with §§ 
1925(b)(4) and 1925(b)(5) of the Act. 

DYes. 

181 No. 

VR 460-03-3.UOO. Amount, Duration and Scope of 
Services. 

General. 

The provision of the following services cannot be 
reimbursed except when they are ordered or prescribed, 
and directed or performed within the scope of the license 
of a practitioner of the healing arts: laboratory and x-ray 
services, family planning services, and home health 
services. Physical therapy services will be reimbursed only 
when prescribed by a physician. 

§ 1. Inpatient hospital services other than those provided 
in an institution for mental diseases. 
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A. Medicaid inpatient hospital admissions (lengths-of-stay) 
are limited to the 75th percentile of PAS (Professional 
Activity Study of the Commission on Professional and 
Hospital Activities) diagnostic/procedure limits. For 
admissions under 15 days that exceed the 75th percentile, 
the hospital must attach medical justification records to 
the billing invoice to be considered for additional coverage 
when medically justified. For all admissions that exceed 14 
days up to a maximum of 21 days, the hospital must 
attach medical justification records to the billing invoice. 
(See the exception to subsection F of this section.) 

B. Medicaid does not pay the medicare (Title XVIII) 
coinsurance for hospital care after 21 days regardless of 
the length-of-stay covered by the other insurance. (See 
exception to subsection F of this section.) 

C. Reimbursement for induced abortions is provided in 
only those cases in which there would be a substantial 
endangerment to health or life of the mother if the fetus 
were carried to term. 

D. Reimbursement for covered hospital days is limited 
to one day prior to surgery, unless medically justified. 
Hospital claims with an admission date more than one day 
prior to the first surgical date will pend for review by 
medical staff to determine appropriate medical 
justification. The hospital must write on or attach the 
justification to the billing invoice for consideration of 
reimbursement lor additional preoperative days. Medically 
justified situations are those where appropriate medical 
care cannot be obtained except in an acute hospital setting 
thereby warranting hospital admission. Medically 
unjustified days in such admissions will be denied. 

E. Reimbursement will not be provided for weekend 
(Friday /Saturday) admissions, unless medically justified. 
Hospital claims with admission dates on Friday or 
Saturday will be pended for review by medical staff to 
determine appropriate medical justification for these days. 
The hospital must write on or attach the justification to 
the billing invoice for consideration of reimbursement 
coverage lor these days. Medically justified situations are 
those where appropriate medical care cannot be obtained 
except in an acute hospital setting thereby warranting 
hospital admission. Medically unjustified days in such 
admissions will be denied. 

F. Coverage of inpatient hospitalization will be limited to 
a total of 21 days lor all admissions within a fixed period, 
which would begin with the first day inpatient hospital 
services are furnished to an eligible recipient and end 60 
days from the day of the first admission. There may be 
multiple admissions during this 60-day period; however, 
when total days exceed 21, all subsequent claims will be 
reviewed. Claims which exceed 21 days within 60 days 
with a dillerent diagnosis and medical justification will be 
paid. Any claim which has the same or similar diagnosis 
will be denied. 

EXCEPTION: SPECIAL PROVISIONS FOR ELIGIBLE 

INDIVIDUALS UNDER 21 YEARS OF AGE: Consistent 
with 42 CFR 441.57, payment of medical assistance services 
shall be made on behalf of individuals under 21 years of 
age, who are Medicaid eligible, for medically necessary 
stays in acute care facilities in excess of 21 days per 
admission when such services are rendered for the 
purpose of diagnosis and treatment of health conditions 
identified through a physical examination. Medical 
documentation justifying admission and the continued 
length of stay must be attached to or written on the 
invoice for review by medical staff to determine medical 
necessity. Medically unjustified days in such admissions 
will be denied. 

G. Repealed. 

H. Reimbursement will not be provided for inpatient 
hospitalization for those surgical and diagnostic procedures 
listed on the mandatory outpatient surgery list unless the 
inpatient stay is medically justified or meets one of the 
exceptions. The requirements for mandatory outpatient 
surgery do not apply to recipients in the retroactive 
eligibility period. 

I. For the purposes of organ transplantation, all similarly 
situated individuals will be treated alike. Coverage of 
transplant services for all eligible persons is limited to 
transplants for kidneys and corneas. Kidney transplants 
require preauthorization. Cornea transplants do not require 
preauthorization. The patient must be considered 
acceptable for coverage and treatment. The treating 
facility and transplant staff must be recognized as being 
capable of providing high quality care in the performance 
of the requested transplant. The amount of reimbursement 
for covered kidney transplant services is negotiable with 
the providers on an individual case basis. Reimbursement 
for covered cornea transplants is at the allowed Medicaid 
rate. Standards for coverage of organ transplant services 
are in Attachment 3.1 E. 

J. The department may exempt portions or all of the 
utilization review documentation requirements of 
subsections A, D, E, F as it pertains to recipients under 
age 21, G, or H in writing for specific hospitals from time 
to time as part of their ongoing hospital utilization review 
peformance evaluation. These exemptions are based on 
utilization review performance and review edit criteria 
which determine an individual hospital's review status as 
specified in the hospital provider manual. In compliance 
with federal regulations at 42 CFR 441.200, Subparts E and 
F, claims for hospitalization in which sterlization, 
hysterectomy or abortion procedures were performed, shall 
be subject to medical documentation requirements. 

K. Hospitals qualifying for an exemption of all 
documentation requirements except as described in 
subsection J above shall be granted "delegated review 
status" and shall, while the exemption remains in effect, 
not be required to submit medical documentation to 
support pended claims on a prepayment hospital utilzation 
review basis to the extent allowed by federal or state law 
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or regulation. The following audit conditions apply to 
delegated review status for hospitals: 

I. The department shall conduct periodic on-site 
post-payment audits of qualifying· hospitals using a 
statistically valid sampling of paid claims for the 
purpose of reviewing the medical necessity of 
inpatient stays. 

2. The hospital shall make all medical records of 
which medical reviews will be necessary available 
upon request, and shall provide an appropriate place 
for the department's auditors to conduct such review. 

3. The qualifying hospital will immediately refund to 
the department in accordance with § 32.1-325.1 A and 
B of the Code of Virginia the full amount of any 
initial overpayment identified during such audit. 

4. The hospital may appeal adverse medical necessity 
and overpayment decisions pursuant to the current 
administrative process for appeals of post-payment 
review decisions. 

5. The department may, at its option, depending on 
the utilization review performance determined by an 
audit based on criteria set forth in the hospital 
provider manual, remove a hospital from delegated 
review status and reapply certain or all prepayment 
utilization review documentation requirements. 

s 2. Outpatient hospital and rural health clinic services. 

2a. Outpatient hospital services. 

1. Outpatient hospital services means preventive, 
diagnostic, therapeutic, rehabilitative, or palliative 
services that: 

a. Are furnished to outpatients; 

b. Except in the case of nurse-midwife services, as 
specified in § 440.165, are furnished by or under the 
direction of a physician or dentist; and 

c. Are furnished by an institution that: 

(1) Is licensed or formally approved as a hospital 
by an officially designated authority for state 
standard-setting; and 

(2) Except in the case of medical supervision of 
nurse-midwife services, as specified in § 440.165, 
meets the requirements for participation in 
Medicare. 

2. Reimbursement for induced abortions is provided in 
only those cases in which there would be substantial 
endangerment of health or life to the mother if the 
fetus were carried to term. 
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3. Reimbursement will not be provided for outpatient 
hospital services for any selected elective surgical 
procedures that require a second surgical opinion 
unless a properly executed second surgical opinion 
form has been obtained from the physician and 
submitted with the invoice for payment, or is a 
justified emergency or exemption. 

2b. Rural health clinic services and other ambulatory 
services furnished by a rural health clinic. 

The same service limitations apply to rural health 
clinics as to all other services. 

2c. Federally qualified health center (FQHC) services 
and other ambulatory services that are covered under the 
plan and furnished by an FQHC in accordance with § 4231 
of the State Medicaid Manual (HCFA Pub. 45-4). 

The same service limitations apply to FQHCs as to all 
other services. 

§ 3. Other laboratory and x-ray services. 

Service must be ordered or prescribed and directed or 
performed within the scope of a license of the practitioner 
of the healing arts. 

§ 4. Skilled nursing facility services, EPSDT and family 
planning. 

4a. Skilled nursing facility services (other than services 
in an institution for mental diseases) for individuals 21 
years of age or older. 

Service must be ordered or prescribed and directed or 
performed within the scope of a license of the practitioner 
of the healing arts. 

4b. Early and periodic screening and diagnosis of 
individuals under 21 years of age, and treatment of 
conditions found. 

1. Consistent with 42 CFR 441.57, payment of medical 
assistance services shall be made on behalf of 
individuals under 21 years of age, who are Medicaid 
eligible, for medically necessary stays in acute care 
facilities, and the accompanying attendant physician 
care, in excess of 21 days per admission when such 
services are rendered for the purpose of diagnosis and 
treatment of health conditions identified through a 
physical examination. 

2. Routine physicals and immunizations (except as 
provided through EPSDT) are not covered except that 
well-child examinations in a private physician's office 
are covered for foster children of the local social 
services departments on specific referral from those 
departments. 

3. Orthoptics services shall only be reimbursed if 
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medically necessary to correct a visual defect 
identified by an EPSDT examination or evaluation. 
The department shall place appropriate utilization 
controls upon this service. 

4c. Family planning services and supplies for individuals 
of child-bearing age. 

Service must be ordered or prescribed and directed or 
performed within the scope of the license of a practitioner 
of the healing arts. 

' § 5. Physician's services whether furnished in the office, 
the patient's home, a hospital, a skilled nursing facility or 
elsewhere. 

A. Elective surgery as defined by the Program is 
surgery that is not medically necessary to restore or 
materially improve a body function. 

B. Cosmetic surgical procedures are not covered unless 
performed for physiological reasons and require Program 
prior approval. 

C. Routine physicals and immunizations are not covered 
except when the services are provided under the Early 
and Periodic Screening, Diagnosis, and Treatment (EPSDT) 
Program and when a well-child examination is performed 
in a private physician's office for a foster child of the 
local social services department on specific referral from 
those departments. 

D. Psychiatric services are limited to an initial 
availability of 26 sessions, with one possible extension 
(subject to the approval of the Psychiatric Review Board) 
of 26 sessions during the first year of treatment. The 
availability is further restricted to no more than 26 
sessions each succeeding year when approved by the 
Psychiatric Review Board. Psychiatric services are further 
restricted to no more than three sessions in any given 
seven-day period. These limitations also apply to 
psychotherapy sessions by clinical psychologists licensed by 
the State Board of Medicine and psychologists clinical 
licensed by the Board of Psychology. 

E. Any procedure considered experimental is not 
covered. 

F. Reimbursement for induced abortions is provided in 
only those cases in which there would be a substantial 
endangerment of health or life to the mother if the fetus 
were carried to term. 

G. Physician visits to inpatient hospital patients are 
limited to a maximum of 21 days per admission within 60 
days for the same or similar diagnoses and is further 
restricted to medically necessary inpatient hospital days as 
determined by the Program. 

EXCEPTION: SPECIAL PROVISIONS FOR ELIGIBLE 
INDIVIDUALS UNDER 21 YEARS OF AGE: Consistent 

with 42 CFR 44!.57, payment of medical assistance services 
shall be made on behalf of individuals under 21 years of 
age, who are Medicaid eligible, for medically necessary 
stays in acute care facilities in excess of 21 days per 
admission when suCh · services are rendered for the 
purpose of diagnosis and treatment of health conditions 
identified through a physical examination. Payments for 
physician visits for inpatient days determined to be 
medically unjustified will be adjusted. 

H. Psychological testing and psychotherapy by clinical 
psychologists licensed by the State Board of Medicine and 
psychologists clinical licensed by the Board of Psychology 
are covered. 

I. Repealed. 

J. Reimbursement will not be provided for physician 
services performed in the inpatient setting for those 
surgical or diagnostic procedures listed on the mandatory 
outpatient surgery list unless the service is medically 
justified or meets one of the exceptions. The requirements 
of mandatory outpatient surgery do not apply to recipients 
in a retroactive eligibility period. 

K. For the purposes of organ transplantation, all 
similarly situated individuals will be treated alike. 
Coverage of transplant services for all eligible persons is 
limited to transplants for kidneys and corneas. Kidney 
transplants require preauthorization. Cornea transplants do 
not require preauthorization. The patient must be 
considered acceptable for coverage and treatment. The 
treating facility and transplant staff must be recognized as 
being capable of providing high quality care in the 
performance of the requested transplant. The amount of 
reimbursement for covered kidney transplant services is 
negotiable with the providers on an individual case basis. 
Reimbursement for covered cornea transplants is at the 
allowed Medicaid rate. Standards for coverage of organ 
transplant services are in Attachment 3.1 E. 

§ 6. Medical care by other licensed practitioners within 
the scope of their practice as defined by state law. 

A. Podiatrists' services. 

I. Covered podiatry services are defined as reasonable 
and necessary diagnostic, medical, or surgical 
treatment of disease, injury, or defects of the human 
foot. These services must be within the scope of the 
license of the podiatrists' profession and defined by 
state law. 

2. The following services are not covered: preventive 
health care, including routine foot care; treatment of 
structural misalignment not requiring surgery; cutting 
or removal of corns, warts, or calluses; experimental 
procedures; acupuncture. 

3. The Program may place appropriate limits on a 
service based on medical necessity or for utilization 
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control, or both. 

B. Optometric services. 

1. Diagnostic examination and optometric treatment 
procedures and services by ophthamologists, 
optometrists, and opticians, as allowed by the Code of 
Virginia and by regulations of the Boards of Medicine 
and Optometry, are covered for all recipients. Routine 
refractions are limited to once in 24 months except as 
may be authorized by the agency. 

C. Chiropractors' services. 

Not provided. 

D. Other practitioners' services. 

1. Clinical psychologists' services. 

a. These limitations apply to psychotherapy sessions 
by clinical psychologists licensed by the State Board 
of Medicine and psychologists clinical licensed by 
the Board of Psychology. Psychiatric services are 
limited to an initial availability of 26 sessions, with 
one possible extension of 26 sessions during the first 
year of treatment. The availability is further 
restricted to no more than 26 sessions each 
succeeding year when approved by the Psychiatric 
Review Board. Psychiatric services are furiher 
restricted to no more than three sessions in any 
given seven-day period. 

b. Psychological testing and psychotherapy by 
clinical psychologists licensed by the State Board of 
Medicine and psychologists clinical licensed by the 
Board of Psychology are covered. 

§ 7. Home health services. 

A. Service must be ordered or prescribed and directed 
or performed within the scope of a license of a 
practitioner of the healing arts. 

B. Nursing services provided by a home health agency. 

1. Intermittent or part-time nursing service provided 
by a home health agency or by a registered nurse 
when no home health agency exists in the area. 

2. Patients may receive up to 32 visits by a licensed 
nurse witllift a 6e-day jlefled wltltellt aallloFi•atioft. A 
jlllliell! lllftY reeei¥e a m8l<imam of 64 IIHfS!I!g ¥isils 
aBseally wltltellt aatlloFii!lltioll. H se!'Viees beyOB<I 
!IIese limitations are EleteFmiHeEI lly tile pllysieiall to 
l>e re~eiFea, !Ilea tile 11eme llealill age11ey sl!all 
fe<!WS! aelheFi•alioll frem BMA5 loF aEIEiilional 
suviees annually . Limits are per recipient, regardless 
of the number of providers rendering services. 
Annually shall be defined as July 1 through June 30 
for each recipient. 
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C. Home health aide services provided by a home health 
agency. 

1. Home health aides must function under the 
supervision of a professional nurse. 

2. Home health aides must meet the certification 
requirements specified in 42 CFR 484.36. 

3. For home health aide services, patients may receive 
up to 32 visits witllift a 6G-<Iay pefied wltltellt 
aullleri<atian frem BMA& A Feei~ieal lllftY reeei¥e a 
malfimum of 64 ¥isils RIII!Ually wltltellt authori•alloa. 
H sen•iees beyOB<I !IIese limilatiBIIS are Ele!ermiaeEI by 
tile pllysieiall to 1>e Fe<tuiFeEI, !Ilea tile 11eme llealill 
age11ey slH!Il fe<!WS! autksrizatisn frem BMA5 loF 
a6Eiitisnal serviees annually . Limits shall be per 
recipient, regardless of the number of providers 
rendering services. Annually shall be defined as July 1 
through June 30 for each recipient. 

D. Medical supplies, equipment, and appliances suitable 
for use in the home. 

1. All medically necessary supplies, equipment, and 
appliances are covered for patients of the home 
health agency. Unusual amounts, types, and duration 
of usage must be authorized by DMAS in accordance 
with published policies and procedures. When 
determined to be cost-effective by DMAS, payment 
may be made for rental of the equipment in lieu of 
purchase. 

2. Medical supplies, equipment, and appliances for all 
others are limited to home renal dialysis equipment 
and supplies, respiratory equipment and oxygen, and 
ostomy supplies, as authorized by the agency. 

3. Supplies, equipment, or appliances that are not 
covered include, but are not limited to, the following: 

a. Space conditioning equipment, such as room 
humidifiers, air cleaners, and air conditioners. 

b. Durable medical equipment and supplies for any 
hospital or nursing facility resident, except 
ventilators and associated supplies for nursing 
facility residents that have been approved by DMAS 
central office. 

c. Furniture or appliances not defined as medical 
equipment (such as blenders, bedside tables, 
mattresses other than for a hospital bed, pillows, 
blankets or other bedding, special reading lamps, 
chairs with special lift seats, hand-held shower 
devices, exercise bicycles, and bathroom scales). 

d. Items that are only for the recipient's comfort 
and convenience or for the convenience of those 
caring for the recipient (e.g., a hospital bed or 
mattress because the recipient does not have a 
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decent bed; wheelchair trays used as a desk surface; 
mobility items used in addition to primary assistive 
mobility aide for caregiver's or recipient's 
convenience (i.e., electric wheelchair plus a manual 
chair); cleansing wipes. 

e. Prosthesis, except for artificial arms, legs, and 
their supportive devices which must be 
preauthorized by the DMAS central office (effective 
July !, 1989). 

f. Items and services which are not reasonable and 
necessary for the diagnosis or treatment of illness 
or injury or to improve the functioning of a 
malformed body member (for example, 
over-the-counter drugs; dentifrices; toilet articles; 
shampoos which do not require a physician's 
prescription; dental adhesives; electric toothbrushes; 
cosmetic items, soaps, and lotions which do not 
require a physician's prescription; sugar and salt 
substitutes; support stockings; and nonlegend drugs. 

g. Orthotics, including braces, splints, and supports. 

h. Home or vehicle modifications. 

i. Items not suitable for or used primarily in the 
home setting (i.e., car seats, equipment to be used 
while at school, etc.). 

j. Equipment that the primary function is 
vocationally or educationally related (i.e., computers, 
environmental control devices, speech devices, etc.). 

E. Physical therapy, occupational therapy, or speech 
pathology and audiology services provided by a home 
health agency or medical rehabilitation facility. 

1. Service covered only as part of a physician's plan 
of care. 

2. Patients may receive up to 24 visits for each 
rehabilitative therapy service ordered witiHft a 6G-tley 
pefled w¥~ a1±!!1ari•atiaB. Patieats may reeeive Ill' 
!& 4& ¥isHs fer eae1> rehabilitative 8ef¥iee anlerea 
aaaaally w«Jwtit aatliari•atiaa. annually. Limits shall 
apply per recipient regardless of the number of 
providers rendering services. Annually shall be defined 
as July 1 through June 30 for each recipient. If 
services beyond these limitations are determined by 
the physician to be required, then the ~>em<> -
age..ey provider shall request prior authorization from 
DMAS for additional services. 

§ 8. Private duty nursing services. 

Not provided. 

§ 9. Clinic services. 

A. Reimbursement for induced abortions is provided in 

only those cases in which there would be a substantial 
endangerment of health or life to the mother if the fetus 
was carried to term. 

B. Clinic services means preventive, diagnostic, 
therapeutic, rehabilitative, or palliative items or services 
that: 

1. Are provided to outpatients; 

2. Are provided by a facility that is not part of a 
hospital but is organized and operated to provide 
medical care to outpatients; and 

3. Except in the case of nurse-midwife services, as 
specified in 42 dentist. 

§ 10. Dental services. 

A. Dental services are limited to recipients under 21 
years of age in fulfillment of the treatment requirements 
under the Early and Periodic Screening, Diagnosis, and 
Treatment (EPSDT) Program and defined as routine 
diagnostic, preventive, or restorative procedures necessary 
for oral health provided by or under the direct supervision 
of a dentist in accordance with the State Dental Practice 
Act. 

B. Initial, periodic, and emergency examinations; 
required radiography necessary to develop a treatment 
plan; patient education; dental prophylaxis; fluoride 
treatments; dental sealants; routine amalgam and 
composite restorations; crown recementation; pulpotomies; 
emergency endodontics for temporary relief of pain; pulp 
capping; sedative fillings; therapeutic apical closure; topical 
palliative treatment for dental pain; removal of foreign 
body; simple extractions; root recovery; incision and 
drainage of abscess; surgical exposure of the tooth to aid 
eruption; sequestrectomy for osteomyelitis; and oral antral 
fistula closure are dental services covered without 
preauthorization by the state agency. 

C. All covered dental services not referenced above 
require preauthorization by the state agency. The following 
services are also covered through preauthorization: 
medically necessary full banded orthodontics, for 
handicapping malocclusions, minor tooth guidance or 
repositioning appliances, complete and partial dentures, 
surgical preparation (alveoloplasty) for prosthetics, single 
permanent crowns, and bridges. The following service is 
not covered: routine bases under restorations. 

D. The state agency may place appropriate limits on a 
service based on medical necessity, for utilization control, 
or both. Examples of service limitations are: examinations, 
prophylaxis, fluoride treatment (once/six months); space 
maintenance appliances; bitewing x-ray - two films 
(once/12 months); routine amalgam and composite 
restorations (once/three years); dentures (once per 5 
years); extractions, orthodontics, tooth guidance appliances, 
permanent crowns, and bridges, endodontics, patient 
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education and sealants (once). 

E. Limited oral surgery procedures, as defined and 
covered under Title XVIII (Medicare), are covered for all 
recipients, and also require preauthorization by the state 
agency. 

§ 11. Physical therapy and related services. 

Physical therapy and related services shall be defined 
as physical therapy, occupational therapy, and 
speech-language pathology services. These services shall be 
prescribed by a physician and be part of a written plan of 
care. Any one of these services may be offered as the 
sole service and shall not be contingent upon the provision 
of another service. All practitioners and providers of 
services shall be required to meet state and federal 
licensing and/or certification requirements. 

lla. Physical Therapy. 

A. Services for individuals requiring physical therapy are 
provided only as an element of hospital inpatient or 
outpatient service, nursing facility service, home health 
service, services provided by a local school division 
employing qualified therapists, or when otherwise included 
as an authorized service by a cost provider who provides 
rehabilitation services. 

B. Effective July l, 1988, the Program will not provide 
pirect reimbursement to enrolled providers for physical 
therapy service rendered to patients residing in long term 
care facilities. Reimbursement for these services is and 
continues to be included as a component of the nursing 
homes' operating cost. 

C. Physical therapy services meeting all of the following 
conditions shall be furnished to patients: 

1. Physical therapy services shall be directly and 
specifically related to an active written care plan designed 
by a physician after any needed consultation with a 
physical therapist licensed by the Board of Medicine; 

2. The services shall be of a level of complexity and 
sophistication, or the condition of the patient shall be of a 
nature that the services can only be performed by a 
physical therapist licensed by the Board of Medicine, or a 
physical therapy assistant who is licensed by the Board of 
Medicine and is under the direct supervision of a physical 
therapist licensed by the Board of Medicine. When 
physical therapy services are provided by a qualified 
physical therapy assistant, such services shall be provided 
under the supervision of a qualified physical therapist who 
makes an onsite supervisory visit at least once every 30 
days. This visit shall not be reimbursable. 

3. The services shall be specific and provide effective 
treatment for the patient's condition in accordance with 
accepted standards of medical practice; this includes the 
requirement that the amount, frequency, and duration of 
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the services shall be reasonable. 

11 b. Occupational therapy. 

A. Services for individuals requiring occupational therapy 
are provided only as an element of hospital inpatient or 
outpatient service, nursing facility service, home health 
service, services provided by a local school division 
employing qualified therapists, or when otherwise included 
as an authorized service by a cost provider who provides 
rehabilitation services. 

B. Effective September I, 1990, Virginia Medicaid will 
not make direct reimbursement to providers for 
occupational therapy services for Medicaid recipients 
residing in long·term care facilities. Reimbursement for 
these services is and continues to be included as a 
component of the nursing facilities' operating cost. 

C. Occupational therapy services shall be those services 
furnished a patient which meet all of the following 
conditions: 

1. Occupational therapy services shall be directly and 
specifically related to an active written care plan designed 
by a physician after any needed consultation with an 
occupational therapist registered and certified by the 
American Occupational Therapy Certification Board. 

2. The services shall be of a level of complexity and 
sophistication, or the condition of the patient shall be of a 
nature that the services can only be performed by an 
occupational therapist registered and certified by the 
American Occupational Therapy Certification Board, a 
graduate of a program approved by the Council on 
Medical Education of the American Medical Association 
and engaged in the supplemental clinical experience 
required before registration by the American Occupational 
Therapy Association when under the supervision of an 
occupational therapist defined above, or an occupational 
therapy assistant who is certified by the American 
Occupational Therapy Certification Board under the direct 
supervision of an occupational therapist as defined above. 
When occupational therapy services are provided by a 
qualified occupational therapy assistant or a graduate 
engaged in supplemental clinical experience required 
before registration, such services shall be provided under 
the supervision of a qualified occupational therapist who 
makes an onsite supervisory visit at least once every 30 
days. This visit shall not be reimbursable. 

3. The services shall be specific and provide effective 
treatment for the patient's condition in accordance with 
accepted standards of medical practice; this includes the 
requirement that the amount, frequency, and duration of 
the services shall be reasonable. 

11c. Services for individuals with speech, hearing, and 
language disorders (provided by or under the supervision 
of a speech pathologist or audiologist; see Page I, General 
and Page 12, Physical Therapy and Related Services.) 
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A. These services are provided by or under the 
supervision of a speech pathologist or an audiologist only 
as an element of hospital inpatient or outpatient service, 
nursing facility service, home health service, services 
provided by a local school division employing qualified 
therapists, or when otherwise included as an authorized 
service by a cost provider who provides rehabilitation 
services. 

B. Effective September I, 1990, Virginia Medicaid will 
not make direct reimbursement to providers for 
speech-language pathology services for Medicaid recipients 
residing in long-term care facilities. Reimbursement for 
these services is and continues to be included as a 
component of the nursing facilities' operating cost. 

c. Speech-language pathology services shall be those 
services furnished a patient which meet all of the 
following conditions: 

l. The services shall be directly and specifically related 
to an active written treatment plan designed by a 
physician alter any needed consultation with a 
speech-language pathologist licensed by the Board of 
Audiology and Speech Pathology, or, if exempted from 
licensure by statute, meeting the requirements in 42 CFR 
440.llO(c); 

2. The services shall be of a level of complexity and 
sophistication, or the condition of the patient shall be of a 
nature that the services can only be performed by or 
under the direction of a speech-language pathologist who 
meets the qualifications in number l. The program shall 
meet the requirements of 42 CFR 405.1719(c). At least one 
qualified speech-language pathologist must be present at all 
times when speech-language pathology services are 
rendered; and 

3. The services shall be specific and provide effective 
treatment for the patient's condition in accordance with 
accepted standards of medical practice; this includes the 
.eqmremem tnat the amount, frequency, and duration of 
the services shall be reasonable. 

lld. Authorization for services. 

A. Physical therapy, occupational therapy, and 
speech-language pathology services provided in outpatient 
settings of acute and rehabilitation hospitals, rehabilitation 
agencies, or home health agencies shall include 
authorization for up to 24 visits by each ordered 
rehabilitative service within a 60-day period. A recipient 
may receive a maximum of 48 visits annually without 
authorization. The provider shall maintain documentation 
to justify the need for services. 

B. The provider shall request from DMAS authorization 
for treatments deemed necessary by a physician beyond 
the number authorized. This request must be signed and 
dated by a physician. Authorization for extended services 
shall be based on individual need. Payment shall not be 

made for additional service unless the extended provision 
of services has been authorized by DMAS. 

lle. Documentation requirements. 

A. Documentation of physical therapy, occupational 
therapy, and speech-language pathology services provided 
by a hospital-based outpatient setting, home health agency, 
a school division, or a rehabilitation agency shall, at a 
minimum: 

I. Describe the clinical signs and symptoms of the 
patient's condition; 

2. Include an accurate and complete chronological 
picture of the patient's clinical course and treatments; 

3. Document that a plan of care specifically designed 
for the patient has been developed based upon a 
comprehensive assessment of the patient's needs; 

4. Include a copy of the physician's orders and plan of 
care; 

5. Include all treatment rendered to the patient in 
accordance with the plan with specific attention to 
frequency, duration, modality, response, and identify who 
provided care (include full name and title); 

6. Describe changes in each patient's condition and 
response to the rehabilitative treatment plan; 

7. (Except for school divisions) describe a discharge 
plan which includes the anticipated improvements in 
functional levels, the time frames necessary to meet these 
goals, and the patient's discharge destination; and 

8. In school divisions, include an individualized education 
program (IEP) which describes the anticipated 
improvements in functional level in each school year and 
the time frames necessary to meet these goals. 

B. Services not specifically documented in the patient's 
medical record as having been rendered shall be deemed 
not to have been rendered and no coverage shall be 
provided. 

Ill. Service limitations. The following general conditions 
shall apply to reimbursable physical therapy, occupational 
therapy, and speech-language pathology: 

A. Patient must be under the care of a physician who is 
legally authorized to practice and who is acting within the 
scope of his license. 

B. Services shall be furnished under a written plan of 
treatment and must be established and periodically 
reviewed by a physician. The requested services or items 
must be necessary to carry out the plan of treatment and 
must be related to the patient's condition. 
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c. A physician recertification shall be required 
periodically, must be signed and dated by the physician 
who reviews the plan of treatment, and may be obtained 
when the plan of treatment is reviewed. The physician 
recertification statement must indicate the continuing need 
for services and should estimate how long rehabilitative 
services will be needed. 

D. The physician orders for therapy services shall 
include the specific procedures and modalities to be used, 
identify the specific discipline to carry out the plan of 
care, and indicate the frequency and duration for services. 

E. Utilization review shall be performed to determine if 
services are appropriately provided and to ensure that the 
services provided to Medicaid recipients are medically 
necessary and appropriate. Services not specifically 
documented in the patient's medical record as having been 
rendered shall be deemed not to have been rendered and 
no coverage shall be provided. 

F. Physical therapy, occupational therapy and 
speech-language services are to be terminated regardless 
of the approved length of stay when further progress 
toward the established rehabilitation goal is unlikely or 
when the services can be provided by someone other than 
the skilled rehabilitation professional. 

§ 12. Prescribed drugs, dentures, and prosthetic devices; 
and eyeglasses prescribed by a physician skilled in 
diseases of the eye or by an optometrist. 

12a. Prescribed drugs. 

1. Nonlegend drugs, except insulin, syringes, needles, 
diabetic test strips for clients under 21 years of age, 
and family planning supplies are not covered by 
Medicaid. This limitation does not apply to Medicaid 
recipients who are in skilled and intermediate care 
facilities. 

2. Legend drugs, with the exception of anorexiant 
drugs prescribed for weight loss and transdermal drug 
delivery systems, are covered. Coverage of anorexiants 
lor other than weight loss requires preauthorization. 

3. The Program will 
drugs determined 
Administration (FDA) 
effectiveness. 

not provide reimbursement for 
by the Food and Drug 

to lack substantial evidence of 

4. Notwithstanding the prov1s10ns of § 32.1-87 of the 
Code of Virginia, prescriptions for Medicaid recipients 
for specific multiple source drugs shall be filled with 
generic drug products listed in the Virginia Voluntary 
Formulary unless the physician or other practitioners 
so licensed and certified to prescribe drugs certifies in 
his own handwriting "brand necessary" for the 
prescription to be dispensed as written. 

5. New drugs, except for Treatment Investigational 

Vol. 8, Issue 18 

Final Regulations 

New Drugs (Treatment IND), are not covered until 
approved by the board, unless a physician obtains 
prior approval. The new drugs listed in Supplement I 
to the New Drug Review Program Regulations (VR 
460-05-2000.1000) are not covered. 

12b. Dentures. 

Provided only as a result of EPSDT and subject to 
medical necessity and preauthorization requirements 
specified under Dental Services. 

12c. Prosthetic devices. 

A. Prosthetics services shall mean the replacement of 
missing arms and legs. Nothing in this regulation shall be 
construed to refer to orthotic services or devices. 

B. Prosthetic devices (artificial arms and legs, and their 
necessary supportive attachments) are provided when 
prescribed by a physician or other licensed practitioner of 
the healing aris within the scope of their professional 
licenses as defined by state law. This service, when 
provided by an authorized vendor, must be medically 
necessary, and preauthorized for the minimum applicable 
component necessary for the activities of daily living. 

12d. Eyeglasses. 

Eyeglasses shall be reimbursed for all recipients younger 
than 21 years of age according to medical necessity when 
provided by practitioners as licensed under the Code of 
Virginia. 

§ 13. Other diagnostic, 
rehabilitative services, i.e., 
elsewhere in this plan. 

13a. Diagnostic services. 

Not provided. 

13b. Screening services. 

screening, preventive, and 
other than those provided 

Nttl previded. Screening mammograms for the female 
recipient population aged 35 and over shall be covered, 
consistent with the guidelines published by the American 
Cancer Society. 

13c. Preventive services. 

Not provided. 

!3d. Rehabilitative services. 

A. Intensive physical rehabilitation: 

l. Medicaid covers intensive inpatient rehabilitation 
services as defined in subdivision A 4 in facilities 
certified as rehabilitation hospitals or rehabilitation 
units in acute care hospitals which have been certified 
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by the Department of Health to meet the 
requirements to be excluded from the Medicare 
Prospective Payment System. 

2. Medicaid covers intensive outpatient physical 
rehabilitation services as defined in subdivision A 4 in 
facilities which are certified as Comprehensive 
Outpatient Rehabilitation Facilities (CORFs). 

3. These facilities are excluded from the 21-day limit 
otherwise applicable to inpatient hospital services. Cost 
reimbursement principles are defined in Attachment 
4.19-A. 

4. An intensive rehabilitation program provides 
intensive skilled rehabilitation nursing, physical 
therapy, occupational therapy, and, if needed, speech 
therapy, cognitive rehabilitation, prosthetic-orthotic 
services, psychology, social work, and therapeutic 
recreation. The nursing staff must support the other 
disciplines in carrying out the activities of daily living, 
utilizing correctly the training received in therapy and 
furnishing other needed nursing services. The 
day-to-day activities must be carried out under the 
continuing direct supervision of a physician with 
special training or experience in the field of 
rehabilitation. 

5. Nothing in this regulation is intended to preclude 
DMAS from negotiating individual contracts with 
in-state intensive physical rehabilitation facilities for 
those individuals with special intensive rehabilitation 
needs. 

§ 14. Services for individuals age 65 or older in institutions 
for mental diseases. 

l4a. Inpatient hospital services. 

Provided, no limitations. 

14b. Skilled nursing facility services. 

Provided, no limitations. 

14c. Intermediate care facility. 

Provided, no limitations. 

§ 15. Intermediate care services and intermediate care 
services for institutions for mental disease and mental 
retardation. 

15a. Intermediate care facility services (other than such 
services in an institution for mental diseases) for persons 
determined, in accordance with § 1902 (a)(3l)(A) of the 
Act, to be in need of such care. 

Provided, no limitations. 

15b. Including such services in a public institution (or 

distinct part thereof) for the mentally retarded or persons 
with related conditions. 

Provided, no limitatiop.s. 

§ 16. Inpatient psychiatric facility services for individuals 
under 22 years of age. 

Not provided. 

§ 17. Nurse-midwife services. 

Covered services for the nurse midwife are defined as 
those services allowed under the licensure requirements of 
the state statute and as specified in the Code of Federal 
Regulations, i.e., maternity cycle. 

§ 18. Hospice care (in accordance with § 1905 (o) of the 
Act). 

A. Covered hospice services shall be defined as those 
services allowed under the provisions of Medicare law and 
regulations as they relate to hospice benefits and as 
specified in the Code of Federal Regulations, Title 42, Part 
418. 

B. Categories of care. 

As described for Medicare and applicable to Medicaid, 
hospice services shall entail the following four categories 
of daily care: 

L Routine home care is at-home care that is not 
continuous. 

2. Continuous home care consists of at-home care that 
is predominantly nursing care and is provided as 
short-term cnsts care. A registered or licensed 
practical nurse must provide care for more than half 
of the period of the care. Home health aide or 
homemaker services may be provided in addition to 
nursing care. A minimum of 8 hours of care per day 
must be provided to qualify as continuous home care. 

3. Inpatient respite care is short-term inpatient care 
provided in an approved facility (freestanding hospice, 
hospital, or nursing facility) to relieve the primary 
caregiver(s) providing at-home care for the recipient. 
Respite care is limited to not more than 5 consecutive 
days. 

4. General inpatient care may be provided in an 
approved freestanding hospice, hospital, or nursing 
facility. This care is usually for pain control or acute 
or chronic symptom management which cannot be 
successfully treated in another setting. 

C. Covered services. 

I. As required under Medicare and applicable to 
Medicaid, the hospice itself must provide all or 
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substantially all o! the "core" services applicable for 
the terminal illness which are nursing care, physician 
services, social work, and counseling (bereavement, 
dietary, and spiritual). 

2. Other services applicable for the terminal illness 
that must be available but are not considered "core" 
services are drugs and biologicals, home health aide 
and homemaker services:, inpatient care, medical 
supplies, and occupational and physical therapies and 
speech-language pathology services. 

3. These other services may be arranged, such as by 
contractual agreement, or provided directly by the 
hospice. 

4. To be covered, a certification that the individual is 
terminally ill must have been completed by the 
physician and. hospice services must be reasonable and 
necessary for the palliation or management of the 
terminal illness and related conditions. The individual 
must elect hospice care and a plan of care must be 
established before services are provided. To be 
covered, services must be consistent with the plan of 
care. Services not specifically documented in the 
patient's medical record as having been rendered will 
be deemed not to have been rendered and no 
coverage will be provided. 

5. All services must be performed by appropriately 
qualified personnel, but it is the nature of the service, 
rather than the qualification of the person who 
provides it, that determines the coverage category of 
the service. The following services are covered 
hospice services: 

a. Nursing care. Nursing care must be provided by 
a registered nurse or by a licensed practical nurse 
under the supervision of a graduate of an approved 
school of professional nursing and who is licensed 
as a registered nurse. 

b. Medical social services. Medical social services 
must be provided by a social worker who has at 
least a bachelor's degree from a school accredited 
or approved by the Council on Social Work 
Education, and who is working under the direction 
of a physician. 

c. Physician services. Physician services must be 
performed by a professional who is licensed to 
practice, who is acting within the scope of his or 
her license, and who is a doctor of medicine or 
osteopathy, a doctor of dental surgery or dental 
medicine, a doctor of podiatric medicine, a doctor 
of optometry, or a chiropractor. The hospice 
medical director or the physician member of the 
interdisciplinary team must be a licensed doctor of 
medicine or osteopathy. 

d. Counseling services. Counseling services must be 
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provided to the terminally ill individual and the 
family members or other persons caring for the 
individual at home. Bereavement counseling consists 
of counseling services provided to the individual's 
family up to one year after the individual's death. 
Bereavement counseling is a required hospice 
service, but it is not reimbursable. 

e. Short-term inpatient care. Short-term inpatient 
care may be provided in a participating hospice 
inpatient unit, or a participating hospital or nursing 
facility. General inpatient care may be required for 
procedures necessary for pain control or acute or 
chronic symptom management which cannot be 
provided in other settings. Inpatient care may also 
be furnished to provide respite for the individual's 
family or other persons caring for the individual at 
home. 

f. Durable medical equipment and supplies. Durable 
medical equipment as well as other self-help and 
personal comfort items related to the palliation or 
management of the patient's terminal illness is 
covered. Medical supplies include those that are 
part of the written plan of care. 

g, Drugs and biologicals. Only drugs used which are 
used primarily for the relief o! pain and symptom 
control related to the individual's terminal illness 
are covered. 

h. Home health aide and homemaker services. 
Home health aides providing services to hospice 
recipients must meet the qualifications specified for 
home health aides by 42 CFR 484.36. Home health 
aides may provide personal care services. Aides 
may also perform household services to maintain a 
safe and sanitary environment in areas of the home 
used by the patient, such as changing the bed or 
light cleaning and laundering essential to the 
comfort and cleanliness of the patient Homemaker 
services may include assistance in personal care, 
maintenance of a safe and healthy environment and 
services to enable the individual to carry out the 
plan of care. Home health aide and homemaker 
services must be provided under the general 
supervision of a registered nurse. 

i. Rehabilitation services. Rehabilitation services 
include physical and occupational therapies and 
speech-language pathology services that are used !or 
purposes of symptom control or to enable the 
individual to maintain activities of daily living and 
basic functional skills. 

D. Eligible groups. 

To be eligible for hospice coverage under Medicare or 
Medicaid, the recipient must have a life expectancy of six 
months or less, have knowledge of the illness and life 
expectancy, and elect to receive hospice services rather 
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than active treatment for the illness. Both the attending 
physician and the hospice medical director must certify 
the life expectancy. The hospice must obtain the 
certification that an individual is terminally ill in 
accordance with the following procedures: 

I. For the first 90-day period of hospice coverage, the 
hospice must obtain, within two calendar days after 
the period begins, a written certification statement 
signed by the medical director of the hospice or the 
physician member of the hospice interdisciplinary 
group and the individual's attending physician if the 
individual has an attending physician. For the initial 
90-day period, if the hospice cannot obtain written 
certifications within two calendar days, it must obtain 
oral certifications within two calendar days, and 
written certifications no later than eight calendar days 
after the period begins. 

2. For any subsequent 90-day or 30-day period or a 
subsequent extension period during the individual's 
lifetime, the hospice must obtain, no later than two 
calendar days after the beginning of that period, a 
written certification statement prepared by the 
medical director of the hospice or the physician 
member of the hospice's interdisciplinary group. The 
certification must include the statement that the 
individual's medical prognosis is that his or her life 
expectancy is six months or less and the signature(s) 
of the physician(s). The hospice must maintain the 
certification statements. 

§ 19. Case management services for high-risk pregnant 
women and children up to age I, as defined in 
Supplement 2 to Attachment 3.1-A in accordance with § 
1915(g) (1) of the Act. 

Provided, with limitations. See Supplement 2 for detail. 

§ 20. Extended services to pregnant women. 

20a. Pregnancy-related and postpartum services for 60 
days after the pregnancy ends. 

The same limitations on all covered services apply to 
this group as to all other recipient groups. 

20b. Services for any other medical conditions that may 
complicate pregnancy. 

The same limitations on all cove'·ect services apply to 
this group as to all other recipient g oups. 

§ 21. Any other medical care and any other type of 
remedial care recognized under state law, specified by the 
Secretary of Health and Human Services. 

2la. Transportation. 

Nonemergency transportation is administered by local 
health department jurisdictions in accordance with 

reimbursement procedures established by the Program. 

21 b. Services of Christian Science nurses. 

Not provided. 

2lc. Care and services provided in Christian Science 
sanitoria. 

Provided, no limitations. 

2ld. Skilled nursing facility services for patients under 
21 years of age. 

Provided, no limitations. 

2le. Emergency hospital services. 

Provided, no limitations. 

21f. Personal care services in recipient's home, 
prescribed in accordance with a plan of treatment and 
provided by a qualified person under supervision of a 
registered nurse. 

Not provided. 

Emergency Services for Aliens (17.e) 

No payment shall be made for medical assistance 
furnished to an alien who is not lawfully admitted for 
permanent residence or otherwise permanently residing ir. 
the United States under color of law unless such services 
are necessary for the treatment of an emergency medical 
condition of the alien. 

Emergency services are defined as: 

Emergency treatment of accidental injury or medical 
condition (including emergency labor and delivery) 
manifested by acute symptoms of sufficient severity 
(including severe pain) such that the absence of 
immediate medical/surgical attention could reasonably be 
expected to result in: 

1. Placing the patient's health in serious jeopardy; 

2. Serious impairment of bodily fUnctions; or 

3. Serious dysfunction of any bodily organ or part. 

Medicaid eligibility and reimbursement is conditional 
upon review of necessary documentation supporting the 
need for emergency services. Services and inpatient 
lengths of stay cannot exceed the limits established for 
other Medicaid recipients. 

Claims for conditions which do not meet emergency 
critieria for treatment in an emergency room or for acute 
care hospital admissions for intensity of service or severity 
of illness will be denied reimbursement by the Department 
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of Medical Assistance Services. 

VR 460-02-4.1810. Charges Imposed on Categorically 
Needy for Certain Services. 

STATE PLAN UNDER TITLE XIX OF THE SOCIAL 
SECURITY ACT 

State: VIRGINIA 

A. The following charges are imposed on the 
categorically needy and qualified Medicare beneficiaries 
for services other than those provided under § 1905(a) (I) 
through (5) and (7) of the Act. 

Type Charge 
Service Deduct Coins Copay Amount and Basis 

for Determination 

Inpatient $100 -0- -0- State's average daily payment 
Hospital of $594 is used as basis. 

Outpatient ·0· ·0· $3.00 State's average payment of 
Hospital Clinic $136 i> used '" basis. 

Clinic Visit ·D· ·0· $1 00 State's average payment 
of $29 ,, used "' basis. 

Physician ·0· ·0· $1 00 State's average payment 
Office Visit of $23 '" used ., basis. 

Eyo examination .a. ·0· $l .00 State's average payment 
of $30 ,, used "' basis. 

~ ~ ~ ftUgn:ml p:;yment- TI; '$'ffi":itt 
=~ 

Prescriptions -0- -0- $1.00 State's average, per script 
of $18 is used 
as payment basis. 

Home Health -0- -0- $3.00 State's average payment of 
Visit $56 is used as basis. 

Other -a
Physician Service 

-0- $3.00 State's average payment of 
$56 is used as basis. 

B. The method used to collect cost sharing charges for 
categorically needy individuals: 

0 Providers are responsible for collecting the cost 
sharing charges from individuals. 

0 The agency reimburses providers the full Medicaid 
rate for a services and collects the cost sharing 
charges from individuals. 

C. The basis for determining whether an individual is 
unable to pay the charge, and the means by which such 
an individual is identified to providers, is described below: 

Providers will, based on information available to them, 
make a determination of the recipient's ability to pay the 
copayment. In the absence of knowledge or indications to 
the contrary, providers may accept the recipient's 
assertion that he/she is unable to pay the required 
copayment. 
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Recipients have been notified that inability to meet a 
copayment at a particular time does not relieve them of 
that responsibility. 

D. The procedures for implementing and 
exclusions from cost sharing contained 
447.53(b) are described below: 

enforcing the 
in 42 CFR 

The application and exclusion of cost sharing is 
administered through the program's MMIS. Documentation 
of the certified computer system delineates, for each type 
of provider invoice used, protected eligible groups, 
protected services and applicable eligible groups and 
services. 

Providers have been informed about: copay exclusions; 
applicable services and amounts; prohibition of service 
denial if recipient is unable to meet cost~sharing charges. 

E. Cumulative maximums on charges: 

li<l State policy does not provide for cumulative 
maximums. 

D Cumulative maximums have been established as 
described below: 

VR 460-02-4.1830. Charges Imposed on Medically Needy 
for Certain Services. 

STATE PLAN UNDER TITLE XIX OF THE SOCIAL 
SECURITY ACT 

State: VIRGINIA 

A. The following charges are imposed on the medically 
needy for services: 

Type Charge 
Service Deduct Coins Copay Amount and Basis 

for Determination 

Inpatient - ·0· 
hospl tal $100.00 

Out-patient ·0· ·D· 
hospital clinic 

Clinic vi sit ·0· ·0· 

·0· 

n= 
$3.00 

$1 00 

State's average daily 
payment of ~ $594 
is used as basis. 

State's average payment of 
"$52 $136 is used as 

basis. 

State's average payment of 
$29 is used as basis. 

Physician -0· -0- $1 00 State's average payment of 
office visit "$W $23 is used as 

bas is 

Eyo examination ·0· ·0· $1 .oo State's payment of $30- oo 
is used "" basis. 

~ 1 ESC! lpt!Oll - - • - '""""""" - "' -= """"' 
= -- '""""""" prrymerr' ., -~ ~ 

Prescriptions ·0· ·0· $1.00 State's average per script 
of $18 ,, used "' basis. 

Home ·0· ·0· $3.00 State's average payment of 
Health Visit $56 '" used ., has is. 
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Other -0-
Physiclan Service 

-0- $3.00 State's average payment of 
$56 is used as basis. 

B. The method used to collect cost sharing charges for 
medically needy individuals: 

0 Providers are responsible for collecting the cost 
sharing charges from individuals. 

D The agency reimburses providers the full Medicaid 
rate-

C. The basis for determining whether an individual is 
unable to pay the charge, and the means by which such 
an individual is identified to providers, is described below: 

Providers will, based on information available to them, 
make a determination of the recipient's ability to pay the 
copayment In the absence of knowledge or indications to 
the contrary, providers may accept the recipient's 
assertion that he/she is unable to pay the required 
co payment 

Recipients have been notified that inability to meet a 
copayment at a particular time does not relieve them of 
that responsibility_ 

D. The procedures for implementing and enforcing the 
exclusions from cost sharing contained in 42 CFR 
447.53(b) are described below: 

The application and exclusion of cost sharing is 
administered through the Program's MMIS. Documentation 
of the certified computer system delineates, for each type 
of provider invoice used, protected eligible groups, 
protected services and applicable eligible groups and 
services. 

Providers have been informed about: copay exclusions; 
applicable services and amounts; prohibition of service 
denial if recipient is unable to meet cost sharing changes. 

E. Cumulative maximums on charges: 

0 State policy does not provide for cumulative 
maximums. 

0 Cumulative maximums have been established as 
described below: 
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******** 

Title Qf RegulatiOn: State Plan lor Medical Assistance 
Relating to Specialized Care Services. 
VR 460-02-3.1300. Standards Established and Methods 
Used to Assure High Quality Care. 
VR 460-02-4.1940. Methods and Standards for Establishing 
Payment Rates - Long~ Term Care. 
VR 460-03-4.1944. Class Resource Cost Assignment, 
Computation ol Service Intensity Index and Ceiling and 
Rate Adjustments to the Prospective Direct Patient Care 
Operating Cost Rate Allowance lor lnllation 
Methodology Base "Current" Operating Rate (Appendix 
IV to Nursing Home Payment System). 

Statutory Authority: § 32.1-325 of the Code of Virginia. 

The Department of Medical Assistance Services is 
temporarily WITHDRAWING its final regulations regarding 
Specialized Care Services that were published in 8:16 
VA.R. 2607-2626 May 4, 1992. The department intends to 
refile modified final regulations in the near future. 

******** 

NOTICE: Section V(7) of Attachment 4.19-A to the State 
Plan for Medical Assistance was amended, effective 
December l, 1991, by an emergency regulation which 
appeared in 8:6 VA.R. 1004-1005 December 16, 1991. 

Title Qf Regulation: State Plan for Medical Assistance 
Relating to Inpatient llospital Settlement Agreement. 
VR 460-02-4.1910. Methods and Standards for Establishing 
Payment Rates-Inpatient Hospital Care. 

Statutor_y Authority: § 32.1-325 of the Code of Virginia. 

Effective Date· July 1, 1992. 

Summary: 

This regulation will implement the requirements of the 
Final Settlement Agreement between the 
Commonwealth and the VHA. 

This regulation amends the Methods and Standards 
for establishing payment rates, effective July I, I992, 
for inpatient hospital care services (attachment 4.I9A) 
by establishing a Payment Adjustment Fund and by 
adding an additional two percentage points (200 basis 
points) to DMAS' prescribed inflation allowance used 
to calculate the prospective operating cost rate and 
prospective operating cost ceiling for hospitals subject 
to the prospective payment system of reimbursement 
(PPS). 

In July 1982, DMAS implemented the PPS for 
hospitals. In March I986, the VHA, on behalf of its 
member hospitals, filed suit against DMAS, 
challenging the Department's methodology for 
establishing rates for inpatient hospital services as 

required by the Medicaid Act (Section 1902(a) of the 
Social Security Act). The VHA alleged that Medicaid 
payments were inadequate and estimated that its 
member hospitals would suffer losses of $5I.3 million 
in FY 90 as a resil!t. The Commonwealth denied the 
VHA allegations and vigorously asserted its 
compliance with the Medicaid Act. 

In December I990, after five years of litigation, the 
Commonwealth and VHA agreed to an out-of-court 
settlement, which left DMAS' inpatient hospital 
reimbursement methodology intact. The agreement 
further provided for a Payment Adjustment Fund 
(PAF) in each of the Commonwealth's fiscal years 
during the period July I, I992, to June 30, I996. The 
PAF is to consist of the Commonwealth's cumulative 
addition of $5 million in general funds along with 
corresponding federal financial participation for 
reimbursement to nonstate-owned hospitals in each of 
the Commonwealth's fiscal years during the period. 

Additionally, the agreement provided, effective July 1, 
I992, for the prescribed allowance for inflation (the 
HCF A-type Hospital Basket, adjusted for Virginia, as 
developed by Data Resources, Inc. (DRI-V)), to be 
converted to an escalation factor by adding two 
percentage points (200 basis points) to the then 
current DRI-V. 

All 9I hospitals which participated in the VHA suit 
against the Commonwealth have consented to tht 
Final Settlement and have agreed to be bound by its 
terms. 

VR 460-02-4.1910. Methods and Standards for Establishing 
Payment Rates-Inpatient Hospital Care. 

The state agency will pay the reasonable cost of 
inpatient hospital services provided under the Plan. In 
reimbursing hospitals for the cost of inpatient hospital 
services provided to recipients of medical assistance. 

I. For each hospital also participating in the Health 
Insurance for the Aged Program under Title XVI!! of the 
Social Security Act, the state agency will apply the same 
standards, cost reporting period, cost reimbursement 
principles, and method of cost apportionment currently 
used in computing reimbursement to such a hospital under 
Title XVIII of the Act, except that the inpatient routine 
services costs for medical assistance recipients will be 
determined subsequent to the application of the Title 
XVIII method of apportionment, and the calculation will 
exclude the applicable Title XVIII inpatient routing service 
charges or patient days as well as Title XVIII inpatient 
routine service cost. 

II. For each hospital not participating in the Program 
under Title XVIII of the Act, the state agency will apply 
the standards and principles described in 42 CFR 447.250 
and either (a) one of the available alternative cost 
apportionment methods in 42 CFR 447.250, or (b) the 
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·Gross RCCAC method" of cost apportionment applied as 
follows: For a reporting period, the total allowable hospital 
inpatient charges; the resulting percentage is applied to the 
bill of each inpatient under the Medical Assistance 
Program. 

IlL For either participating or nonparticipating facilities, 
the Medical Assistance Program will pay no more in the 
aggregate for inpatient hospital services than the amount it 
is estimated would be paid for the services under the 
Medicare principles of reimbursement, as set forth in 42 
CFR 447.253(b) (2), and/or lesser of reasonable cost or 
customary charges in 42 CFR 447.250. 

IV. The state agency will apply the standards and 
principles as described in the state's reimbursement plan 
approved by the Secretary, HHS on a demonstration or 
experimental basis for the payment of reasonable costs by 
methods other than those described in paragraphs I and II 
above. 

V. The reimbursement system for hospitals includes the 
following components: 

(I) Hospitals were grouped by classes according to 
number of beds and urban versus ruraL (Three 
groupings for rural-0 to 100 beds, 101 to 170 beds, 
and over 170 beds; four groupings for urban-0 to 100, 
101 to 400, 401 to 600, and over 600 beds.) Groupings 
are similar to those used by the Health Care 
Financing Administration (HCF A) in determining 
routine cost limitations. 

(2) Prospective reimbursement ceilings on allowable 
operating costs were established as of July 1, 1982, for 
each grouping. Hospitals with a fiscal year end after 
June 30, 1982, were subject to the new reimbursement 
ceilings. 

The calculation of the initial group ceilings as of July 
I, 1982, was based on available, allowable cost data 
for all hospitals in calendar year 198L Individual 
hospital operating costs were advanced by a 
reimbursement escalator from the hospital's year end 
to July I, 1982. After this advancement, the operating 
costs were standardized using SMSA wage indices, and 
a median was determined for each group. These 
medians were readjusted by the wage index to set an 
actual cost ceiling for each SMSA. Therefore, each 
hospital grouping has a series of ceilings representing 
one of each SMSA area. The wage index is based on 
those used by HCF A in computing its Market Basket 
Index for routine cost limitations. 

Effective July 1, 1986, and until June 30, 1988, 
providers subject to the prospective payment system of 
reimbursement had their prospective operating cost 
rate and prospective operating cost ceiling computed 
using a new methodology. This method uses an 
allowance for inflation based on the percent of change 
in the quarterly average of the Medical Care Index of 
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the Chase Econometrics Standard Forecast 
determined in the quarter in which the provider's new 
fiscal year began. 

The prospective operating cost rate is based on the 
provider's allowable cost from the most recent filed 
cost report, plus the inflation percentage add-on. 

The prospective operating cost ceiling is determined 
by using the base that was in effect for the provider's 
fiscal year that began between July 1, 1985, and June 
1, 1986. The allowance for inflation percent of change 
for the quarter in which the provider's new fiscal 
year began is added to this base to determine the new 
operating cost ceiling. This new ceiling was effective 
for all providers on July 1, 1986. For subsequent cost 
reporting periods beginning on or after July 1, 1986, 
the last prospective operating rate ceiling determined 
under this new methodology will become the base for 
computing the next prospective year ceiling. 

Effective on and after July 1, 1988, and until June 30, 
1989, for providers subject to the prospective payment 
system, the allowance for inflation wl!l shall be based 
on the percent of change in the moving average of 
the Data Resources, Incorporated Health Care Cost 
HCF A-Type Hospital Market Basket determined in the 
quarter in which the provider's new fiscal year begins. 
Such providers wl!l shall have their prospective 
operating cost rate and prospective operating cost 
ceiling established in accordance with the methodology 
which became effective July 1, 1986. Rates and 
ceilings in effect July 1, 1988, for all such hospitals 
wl!l shall be adjusted to reflect this change. 

Effective on and after July 1, 1989, lor providers 
subject to the prospective payment system, the 
allowance for inflation wl!l shall be based on the 
percent of change in the moving average of the 
Health Care Cost HCF A-Type Hospital Market Basket, 
adjusted for Virginia (DRI·V) , as developed by Data 
Resources, Incorporated, determined in the quarter in 
which the provider's new fiscal year begins. Such 
providers wl!l shall have their prospective operating 
cost rate and prospective operating cost ceiling 
established in accordance with the methodology which 
became effective July 1, 1986. Rates and ceilings in 
effect July 1, 1989, for all such hospitals wl!l shall be 
adjusted to reflect this change. 

Effective on and after July 1, !992, for providers 
subject to the prospective payment system, the 
allowance for inflation, as described above, which 
became effective on July 1, 1989, shall be converted 
to an escalation factor by adding two percentage 
points (200 basis points) (DRI·V+2), to the then 
current allowance for inflation. The escalation factor 
shall be applied in accordance with the current 
inpatient hospital reimbursement methodology On 
July I, 1992, the conversion to the new escalation 
factor shall be accomplished by a transition 
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methodology which, ior non-June 30 year end 
hospitals, applies the escalation factor to escalate 
their payment rates for the months between July I, 
1992, and their next fiscal year ending on or before 
May 31, 1993. 

The new method will shall still require comparison of 
the prospective operating cost rate to the prospective 
operating ceiling. The provider is allowed the lower of 
the two amounts subject to the lower of cost or 
charges principles. 

(3) Subsequent to June 30, [ ~ 1992 ], the group 
ceilings sltool<l shall not be recalculated on allowable 
costs, but sltool<l shall be updated by the escalator. 

(4) Prospective rates for each hospital sltool<l shall be 
based upon the hospital's allowable costs plus the 
escalator, or the appropriate ceilings, or charges; 
whichever is lower. Except to eliminate costs that are 
found to be unallowable, no retrospective adjustment 
sltool<l shall be made to prospective rates. 

Depreciation, capital interest, and education costs 
approved pursuant to HIM PRM -15 (Sec. 400),. sltool<l 
shall be considered as pass throughs and not part of 
the calculation. 

(5) An incentive plan sltool<l shall be established 
whereby a hospital will be paid on a sliding scale, 
percentage for percentage, up to 25% of the 
difference between allowable operating costs and the 
appropriate per diem group ceiling when the operating 
costs are below the ceilings. The incentive - shall 
be calculated based on the annual cost report. 

The table below presents three examples under the 
new plan: 

Hospital's 
Group Allowable 

Difference 
% of 

Ceiling 

Sliding Scale 
Incentive 

Ceiling Cost Per Day % of 

$230 
$230 
$230 
$230 

$230 
207 
172 
143 

$ 

0 
23.00 
57.50 
76.00 

0 
10% 
25% 
33% 

$ Difference 

0 
2.30 

14.38 
19.00 

0 
10% 
25% 
25% 

(6) There will shall be special consideration for 
exception to the median operating cost limits in those 
instances where extensive neonatal care is provided. 

(7) Hospitals which have a disproportionately higher 
level of Medicaid patients and which exceed the 
ceiling shall be allowed a higher ceiling based on the 
individual hospital's Medicaid utilization. This shall be 
measured by the percent of Medicaid patient days to 
total hospital patient days. Each hospital with a 
Medicaid utilization of over 8.0% shall receive an 
adjustment to its ceiling. The adjustment shall be set 
at a percent added to the ceiling for each percent of 
utilization up to 30%. 

Disproportionate share hospitals defined. 

Effective July 1, 1988,' the following criteria shall be 
met before a hospital is determined to be eligible for 
a disproportionate share payment adjustment. 

A. Criteria. 

1. A Medicaid inpatient utilization rate in excess of 
8.0% for hospitals receiving Medicaid payments in the 
Commonwealth, or a low-income patient utilization rate 
exceeding 25% (as defined in the Omnibus Budget 
Reconciliation Act of 1987 and as amended by the 
Medicare Catastrophic Coverage Act of 1988); and 

2. At least two obstetricians with staff privileges at the 
hospital who have agreed to provide obstetric services 
to individuals entitled to such services under a State 
Medicaid plan. In the case of a hospital located in a 
rural area (that is, an area outside of a Metropolitan 
Statistical Area, as defined by the Executive Office of 
Management and Budget), the term "obstetrician" 
includes any physician with staff privileges at the 
hospital to perform nonemergency obstetric 
procedures. 

3. Subsection A 2 does not apply to a hospital: 

a. At which the inpatients are predominantly 
individuals under 18 years of age; or 

b. Which does not offer nonemergency obstetric 
services as of December 21, 1987. 

B. Payment adjustment. 

1. Hospitals which have a disproportionately higher 
level of Medicaid patients shall be allowed a 
disproportionate share payment adjustment based on 
the individual hospital's Medicaid utilization. The 
Medicaid utilization shall be determined by dividing 
the total number of Medicaid inpatient days by the 
number of inpatient days. Each hospital with a 
Medicaid utilization of over 8.0% shall receive a 
disproportionate share payment adjustment. The 
disproportionate share payment adjustment shall be 
equal to the product of (i) the hospital's Medicaid 
utilization in excess of 8.0%, times (ii) the lower of 
the prospective operating cost rate or ceiling. 

2. A payment adjustment for hospitals meeting the 
eligibility criteria in subsection A above and calculated 
under subsection B 1 above shall be phased in over a 
3-year period. As of July 1, 1988,' the adjustment shall 
be at least one-third the amount of the full payment 
adjustment; as of July 1, 1989, the payment shall be at 
least two-thirds the full payment adjustment; and as of 
July 1, 1990, the payment shall be the full amount of 
the payment adjustment. However, for each year of 
the phase-in period, no hospital shall receive a 
disproportionate share payment adjustment which is 
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less than it would have received if the payment had 
been calculated pursuant to § v (5) of Attachment 
U9A to the State Plan in effect before July 1, 1988. 

(8) DMAS shall pay to disproportionate share hospitals 
(as defined in § V (7) above) an outlier adjustment in 
payment amounts for medically necessary inpatient 
hospital services provided on or after July 1, 1989, 
involving exceptionally high costs for individuals under 
one year of age. The adjustment shall be calculated as 
follows: 

(a) Each eligible hospital which desires to be 
considered for the adjustment shall submit a log 
which contains the information necessary to compute 
the mean of its Medicaid per diem operating cost of 
treating individuals under one year of age. This log 
shall contain all Medicaid claims for such 
individuals, including, but not limited to: (i) the 
patient's name and Medicaid identification number; 
(ii) dates of service; (iii) the remittance date paid; 
(iv) the number of covered days; and (v) total 
charges for the length of stay. Each hospital shall 
then calculate the per diem operating cost (which 
excludes capital and education) of treating such 
patients by multiplying the charge for each patient 
by the Medicaid operating cost-to-charge ratio 
determined from its annual cost report. 

(b) Each eligible hospital shall calculate the mean 
of its Medicaid per diem operating cost of treating 
individuals under one year of age. Any hospital 
which qualifies for the extensive neonatal care 
provision (as governed by § V (6) above) shall 
calculate a separate mean for the cost of providing 
extensive neonatal care to individuals under one 
year of age. 

(c) Each eligible hospital shall calculate its 
threshold for payment of the adjustment, at a level 
equal to two and one-half standard deviations above 
the mean or means calculated in subdivision (b) 
above. 

(d) DMAS shall pay as an outlier adjustment to 
each eligible hospital all per diem operating costs 
which exceed the applicable threshold or thresholds 
for that hospital. 

Pursuant to section 1 of Supplement 1 to Attachment 
3.1 A and B, there is no limit on length of time for 
medically necessary stays for individuals under one 
year of age. 

VI. In accordance with Title 42 §§ 447.250 through 
447.272 of the Code of Federal Regulations which 
implements § 1902(a)(l3)(A) of the Social Security Act, 
the Department of Medical Assistance Services ("DMAS") 
establishes payment rates for services that are reasonable 
and adequate to meet the costs that shall be incurred by 
efficiently and economically operated facilities to provide 
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services in conformity with state and federal laws, 
regulations, and quality and safety standards. To establish 
these rates Virginia uses the Medicare principles of cost 
reimbursement in determining the allowable costs for 
Virginia's prospective payment system. Allowable costs will 
be determined from the filing of a uniform cost report by 
participating providers. The cost reports are due not later 
than 90 days after the provider's fiscal year end. II a 
complete cost report is not received within 90 days after 
the end of the provider's fiscal year, the Program shall 
take action in accordance with its policies to assure that 
an overpayment is not being made. The cost report will be 
judged complete when DMAS has all of the following: 

I. Completed cost reporting form(s) provided by 
DMAS, with signed certification(s); 

2. The provider's trial balance showing adjusting 
journal entries; 

3. The provider's financial statements including, but 
not limited to, a balance sheet, a statement of income 
and expenses, a statement of retained earnings (or 
fund balance), a statement of changes in financial 
position, and footnotes to the financial statements; 

4. Schedules which reconcile financial statements and 
trial balance to expenses claimed in the cost report; 

5. Home office cost report, if applicable; and 

6. Such other analytical information or 
documents requested by DMAS when 
reporting forms are sent to the provider. 

supporting 
the cost 

Although utilizing the cost apportionment and cost 
finding methods of the Medicare Program, Virginia does 
not adopt the prospective payment system of the Medicare 
Program enacted October I, 1983. 

VII. Revaluation of assets. 

A. Effective October 1, 1984, the valuation of an asset of 
a hospital or long-term care facility which has undergone 
a change of ownership on or after July 18, 1984, shall be 
the lesser of the allowable acquisition cost to the owner of 
record as of July 18, 1984, or the acquisition cost to the 
new owner. 

B. In the case of an asset not in existence as of July 18, 
1984, the valuation of an asset of a hospital or long-term 
care facility shall be the lesser of the first owner of 
record, or the acquisition cost to the new owner. 

C. In establishing an appropriate allowance for 
depreciation, interest on capital indebtedness, and return 
on equity (if applicable prior to July 1, !986) the base to 
be used for such computations shall be limited to A or B 
above. 

D. Costs (including legal fees, accounting and 
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administrative costs, travel costs, and feasibility studies) 
attributable to the negotiation or settlement of the sale or 
purchase of any capital asset (by acquisition or merger) 
shall be reimbursable only to the extent that they have 
not been previously reimbursed by Medicaid. 

E. The recapture of depreciation up to the full value of 
the asset is required. 

F. Rental charges in sale and leaseback agreements 
shall be restricted to the depreciation, mortgage interest 
and (if applicable prior to July 1, 1986) return on equity 
based on cost of ownership as determined in accordance 
with A and B above. 

VIII. Refund of overpayments. 

A. Lump sum payment. 

When the provider files a cost report indicating that an 
overpayment has occurred, full refund shall be remitted 
with the cost report. In cases where DMAS discovers an 
overpayment during desk review, field audit, or final 
settlement, DMAS shall promptly send the first demand 
letter requesting a lump sum refund. Recovery shall be 
undertaken even though the provider disputes in whole or 
in part DMAS's determination of the overpayment. 

B. Offset. 

If the provider has been overpaid for a particular fiscal 
year and has been underpaid for another fiscal year, the 
underpayment shall be offset against the overpayment. So 
long as the provider has an overpayment balance, any 
underpayments discovered by subsequent review or audit 
shall also be used to reduce the remaining amount of the 
overpayment. 

C. Payment schedule. 

I! the provider cannot refund the total amount of the 
overpayment (i) at the time it files a cost report 
indicating that an overpayment has occurred, the provider 
shall request an extended repayment schedule at the time 
of filing, or (ii) within 30 days after receiving the DMAS 
demand letter, the provider shall promptly request an 
extended repayment schedule. 

DMAS may establish a repayment schedule of up to 12 
months to recover all or part of an overpayment or, if a 
provider demonstrates that repayment within a 12-month 
period would create severe financial hardship, the Director 
of the Department of Medical Assistance Services ("the 
director") may approve a repayment schedule of up to 36 
months. 

A provider shall have no more than one extended 
repayment schedule in place at one time. If an audit later 
uncovers an additional overpayment, the full amount shall 
be repaid within 30 days unless the provider submits 
further documentation supporting a modification to the 

existing extended repayment schedule to include the 
additional amount. 

If, during the time an extended repayment schedule is 
in effect, the provider withdraws from the Program or 
fails to file a cost report in a timely manner, the 
outstanding balance shall become immediately due and 
payable. 

When a repayment schedule is used to recover only part 
of an overpayment, the remaining amount shall be 
recovered by the reduction of interim payments to the 
provider or by lump sum payments. 

D. Extension request documentation. 

In the request for an extended repayment schedule, the 
provider shall document the need for an extended (beyond 
30 days) repayment and submit a written proposal 
scheduling the dates and amounts of repayments. If DMAS 
approves the schedule, DMAS shall send the provider 
written notification of the approved repayment schedule, 
which shall be effective retroactive to the date the 
provider submitted the proposal. 

E. Interest charge on extended repayment. 

Once an initial determination of overpayment has been 
made, DMAS shall undertake full recovery of such 
overpayment whether or not the provider disputes, in 
whole or in part, the initial determination of overpayment. 
If an appeal follows, interest shall be waived during the 
period of administrative appeal of an initial determination 
of overpayment. 

Interest charges on the unpaid balance of any 
overpayment shall acc.rue pursuant to § 32.1-313 of the 
Code of Virginia from the date the director's 
determination becomes final. 

The director's determination shall be deemed to be final 
on (i) the due date of any cost report filed by the 
provider indicating that an overpayment has occurred, or 
(ii) the issue date of any notice of overpayment, issued by 
DMAS, if the provider does not file an appeal, or (iii) the 
issue date of any administrative decision issued by DMAS 
after an informal factfinding conference, if the provider 
does not file an appeal, or (iv) the issue date of any 
administrative decision signed by the director, regardless 
of whether a judicial appeal follows. In any event, interest 
shall be waived if the overpayment is completely 
liquidated within 30 days of the date of the final 
determination. In cases in which a determination of 
overpayment has been judicially reversed, the provider 
shall be reimbursed that portion of the payment to which 
it is entitled, plus any applicable interest which the 
provider paid to DMAS. 

IX. Effective October 1, 1986, hospitals that have 
obtained Medicare certification as inpatient rehabilitation 
hospitals or rehabilitation units in acute care hospitals, 
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which are exempted from the Medicare Prospective 
Payment System (DRG), shall be reimbursed in 
accordance with the current Medicaid Prospective 
Payment System as described in the preceding sections I, 
II, Ill, IV, V, VI, VII, Vlll and excluding V(6). 
Additionally, rehabilitation hospitals and rehabilitation units 
of acute care hospitals which are exempt from the 
Medicare Prospective Payment System will be required to 
maintain separate cost accounting records, and to file 
separate cost reports annually utilizing the applicable 
Medicare cost reporting forms (HCFA 2552 series) and the 
Medicaid forms (MAP-783 series). 

A new facility shall have an interim rate determined 
using a pro forma cost report or detailed budget prepared 
by the provider and accepted by the DMAS, which 
represents its anticipated allowable cost for the first cost 
reporting period of participation. For the first cost 
reporting period, the provider will be held to the lesser of 
its actual operating cost or its peer group ceiling. 
Subsequent rates will be determined in accordance with 
the current Medicaid Prospective Payment System as 
noted in the preceding paragraph of IX. 

X. Item 398 D of the 1987 Appropriation Act (as 
amended), effective April 8, 1987, eliminated 
reimbursement of return on equity capital to proprietary 
providers. 

XI. Pursuant to Item 389 E4 of the 1988 Appropriation 
Act (as amended), effective July 1, 1988, a separate group 
ceiling for allowable operating costs shall be established 
for state-owned university teaching hospitals. 

XII. Nonenrolled providers. 

A. Hospitals that are not enrolled as providers with the 
Department of Medical Assistance Services (DMAS) which 
submit claims shall be paid based on the DMAS average 
reimbursable inpatient cost-to-charge ratio, updated 
annually, for enrolled hospitals less five percent. The five 
percent is for the cost of the additional manual processing 
of the claims. Hospitals that are not enrolled shall submit 
claims using the required DMAS invoice formats. Such 
claims must be submitted within 12 months from date of 
services. A hospital is determined to regularly treat 
Virginia Medicaid recipients and shall be required by 
DMAS to enroll if it provides more than 500 days of care 
to Virginia Medicaid recipients during the hospitals' 
financial fiscal year. A hospital which is required by 
DMAS to enroll shall be reimbursed in accordance with 
the current Medicaid Prospective Payment System as 
described in the preceding Sections I, II, Ill, IV, V, VI, 
VII, VIII, IX, and X. The hospital shall be placed in one 
of the DMAS peer groupings which most nearly reflects its 
licensed bed size and location (Section V.(l) above). These 
hospitals shall be required to maintain separate cost 
accounting records, and to file separate cost reports 
annually, utilizing the applicable Medicare cost reporting 
forms, (HCFA 2552 Series) and the Medicaid forms 
(MAP-783 Series). 
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B. A newly enrolled facility shall have an interim rate 
determined using the provider's most recent filed Medicare 
cost report or a pro forma cost report or detailed budget 
prepared by the provider and accepted by DMAS, which 
represents its anticipated allowable cost for the first cost 
reporting period of participation. For the first cost 
reporting period, the provider shall be limited to the 
lesser of its actual operating costs or its peer group 
ceiling. Subsequent rates shall be determined in 
accordance with the current Medicaid Prospective 
Payment System as noted in the preceding paragraph of 
XII. A. 

C. Once a hospital has obtained the enrolled status, 500 
days of care, the hospital must agree to become enrolled 
as required by DMAS to receive reimbursement. This 
status shall continue during the entire term of the 
provider's current Medicare certification and subsequent 
recertification or until mutually terminated with 30 days 
written notice by either party. The provider must maintain 
this enrolled status to receive reimbursement. If an 
enrolled provider elects to terminate the enrolled 
agreement, the nonenrolled reimbursement status will not 
be available to the hospital for future reimbursement, 
except for emergency care. 

D. Prior approval must be received from the DMAS 
Health Services Review Division when a referral has been 
made for treatment to be received from a nonenrolled 
acute care facility (in-state or out-of-state), except in the 
case of an emergency or because medical resources or 
supplementary resources are more readily available in 
another state. 

E. Nothing in this regulation is intended to preclude 
DMAS from reimbursing for special services, such as 
rehabilitation, ventilator, and transplantation, on an 
exception basis and reimbursing for these services on an 
individually, negotiated rate basis. 

XIII. Payment Adjustment Fund. 

A. A Payment Adjustment Fund shall be created in each 
of the Commonwealth's fiscal years during the period July 
I, I992, to June 30, I996. The Payment Adjustment Fund 
shall consist of the Commonwealth's cumulative addition 
of $5 million in general funds and its corresponding 
federal financial participation for reimbursement to 
nonstate-owned hospitals in each of the Commonwealth's 
fiscal years during this period. Each July I, or as soon 
thereafter as is reasonably possible, the Commonwealth 
shall, through a single payment to each nonstate-owned 
hospital, equitably and fully disburse the Payment 
Adjustment Fund for that year. 

B. In the absence of any amendment to the State Plan, 
Attachment 4.I9A, for the Commonwealth's fiscal year 
after I996, the Payment Adjustment Fund shall be 
continued at the level established in I996 and shall be 
disbursed in accordance with the methodology described 
below. 
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C. The Payment Adjustment Funds shall be disbursed in 
accordance with the following methodology: 

I. Identify each nonstate-owned hospital provider 
(acute, neonatal and rehabilitation) receiving payment 
based upon its peer group operating ceiling in May of 
each year. 

2. For each such hospital identified in subdivision 1, 
identify its Medicazd paid days for the 12 months 
ending each May 31. 

3. Multiply each such hospital's days under 
subdivision 2 by such hospital's May individual peer 
group ceiling (i.e, disregarding such hospital's actual 
fiscal year end ceiling) as adjusted by its then current 
disproportionate share factor. 

4. Sum all hospital amounts determined in subdivision 
3. 

5. For each such hospital, divide its amount 
determined in subdivision 3 by the total of such 
amounts determined in subdivision 4. This then 
becomes the hospital adjustment factor ("HAF'') for 
each such hospital. 

6. Multiply each such hospital's HAF times the 
amount of the Payment Adjustment Fund ("PAF'') to 
determine its potential PAF share. 

7. Determine the unreimbursed Medicaid allowable 
operating cost per day for each such hospital in 
subdivision 1 for the most recent fiscal year on file at 
DMAS as of May 31, inflate such costs by DRJ·V+2 
from the midpoint of such cost report to May 31 and 
multiply such inflated costs per day by the days 
zdentified for that hospital in subdivision 2, creating 
the "unreimbursed amount." 

8. Compare each such hospital's potential PAF share 
to its unreimbursed amount. 

9. Allocate to all hospitals, where the potential PAF 
share exceeds the unreimbursed amount, such 
hospital's unreimbursed amount as its actual PAF 
share. 

10. if the P AF is not exhausted, for those hospitals 
with an unreimbursed amount balance, recalculate a 
new HAF for each such hospital by dividing the 
hospital's HAF by the total of the HAFs for all 
hospitals with an unreimbursed amount balance. 

11. Recompute each hospital's new potential share of 
the undisbursed PAF by multiplying such funds by 
each hospital's new HAF. 

12. Compare each hospital's new potential PAF share 
to its unreimbursed amount. If the unreimbursed 
amounts exceed the PAF shares at all hospitals, each 

hospital's new PAF share becomes its actual PAF 
share. If some hospitals' unreimbursed amounts are 
less than the new potential PAF shares, allocate to 
such hospitals their unreimbursed amount as their 
actual PAF share. Then, for those hospitals with an 
unreimbursed amount balance, repeat steps 10, 11 
and 12 until each hospital's actual PAF share is 
determined and the PAF is exhausted. 

13. The annual payment to be made to each 
nonstate-owned hospital from the PAF shall be equal 
to their actual PAF share as determined and allocated 
above. Each hospital's actual PAF share payment 
shall be made on July 1, or as soon thereafter as is 
reasonably feasible. 

******** 
NOTICE: Section V(7) of Attachment 4.19-A to the State 
Plan for Medical Assistance was amended, effective 
December 1, 1991, by an emergency regulation which 
appeared in 8:6 VA.R. 1004-1005 December 16, 1991. 

Title Qf Regulation: State Plan lor Medical Assistance 
Relating to Inpatient Outlier Adjustments. 
VR 460-02-4.1910. Methods and Standards lor Establishing 
Payment Rates-Inpatient Hospital Care. 

Statutory Authority: § 32.1-325 of the Code of Virginia. 

Effective Date: July I, 1992. 

Summary: 

The purpose of this amendment is to promulgate 
permanent regulations to supersede the existing 
emergency regulations. 

The section of the State Plan affected by this action 
is the Methods and Standards for Establishing 
Payment Rates-Inpatient Hospital Care (Attachment 
4.19A). 

The Omnibus Budget Reconciliation Act of 1990 
(OBRA 90) § 4604 required that State Plans, which 
reimburse inpatient hospital services on a prospective 
basis, provide for an outlier adjustment payment for 
certain medically necessary inpatient hospital services. 
Specifically, these services involve exceptionally high 
costs or exceptionally long lengths of stay for (i) 
infants younger than one year of age in all hospitals, 
and (ii) children younger than one year of age in 
disproportionate share hospitals. The Plan, prior to 
the existing emergency regulation, provided for an 
outlier adjustment for exceptionally high costs for 
infants younger than one year of age in 
disproportionate share hospitals only. 

Supplement 1 to Attachment 3.1 A & B (the Amount, 
Duration, and Scope of Services) currently provides 
for unlimited medically necessary days for childrer 
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younger than 21 years because of the well chzld 
screening program (Early and Periodic Screening, 
Diagnosis, and Treatment). This language is being 
incorporated into Attachment 4.19 A at the direction 
of the Health Care Financing Administration. 

VR 460-02-4.1910. Methods and Standards for Establishing 
Payment 

The state agency will pay the reasonable cost of 
inpatient hospital services provided under the Plan. In 
reimbursing hospitals for the cost of inpatient hospital 
services provided to recipients of medical assistance. 

I. For each hospital also participating in the Health 
Insurance for the Aged Program under Title XVIII of the 
Social Security Act, the state agency will apply the same 
standards, cost reporting period, cost reimbursement 
principles, and method of cost apportionment currently 
used in computing reimbursement to such a hospital under 
Title XVIII of the Act, except that the inpatient routine 
services costs for medical assistance recipients will be 
determined subsequent to the application of the Title 
XVIll method of apportionment, and the calculation will 
exclude the applicable Title XVIII inpatient routing service 
charges or patient days as well as Title XVIII inpatient 
routine service cost. 

II. For each hospital not participating in the Program 
under Title XVIII of the Act, the state agency will apply 
the standards and principles described in 42 CFR 447.250 
and either (a) one of the available alternative cost 
apportionment methods in 42 CFR 447.250, or (b) the 
"Gross RCCAC method" of cost apportionment applied as 
follows: For a reporting period, the total allowable hospital 
inpatient charges; the resulting percentage is applied to the 
bill of each inpatient under the Medical Assistance 
Program. 

lll. For either participating or nonparticipating facilities, 
the Medical Assistance Program will pay no more in the 
aggregate for inpatient hospital services than the amount it 
is estimated would be paid for the services under the 
Medicare principles of reimbursement, as set forth in 42 
CFR 447.253(b) (2), and/or lesser of reasonable cost or 
customary charges in 42 CFR 447.250. 

IV. The state agency will apply the standards and 
principles as described in the state's reimbursement plan 
approved by the Secretary, HHS on a demonstration or 
experimental basis for the payment of reasonable costs by 
methods other than those described in paragraphs I and II 
above. 

V. The reimbursement system for hospitals includes the 
following components: 

(1) Hospitals were grouped by classes according to 
number of beds and urban versus rural. (Three 
groupings for rural-0 to 100 beds, 101 to 170 beds, 
and over 170 beds; four groupings for urban-0 to 100, 
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101 to 400, 401 to 600, and over 600 beds.) Groupings 
are similar to those used by the Health Care 
Financing Administration (HCF A) in determining 
routine cost limitations. 

(2) Prospective reimbursement ceilings on allowable 
operating costs were established as of July 1, 1982, for 
each grouping. Hospitals with a fiscal year end after 
June 30, 1982, were subject to the new reimbursement 
ceilings. 

The calculation of the initial group ceilings as of July 
I, 1982, was based on available, allowable cost data 
for all hospitals in calendar year 1981. Individual 
hospital operating costs were advanced by a 
reimbursement escalator from the hospital's year end 
to July 1, 1982. After this advancement, the operating 
costs were standardized using SMSA wage indices, and 
a median was determined for each group. These 
medians were readjusted by the wage index to set an 
actual cost ceiling for each SMSA. Therefore, each 
hospital grouping has a series of ceilings representing 
one of each SMSA area. The wage index is based on 
those used by HCF A in computing its Market Basket 
Index for routine cost limitations. 

Effective July 1, 1986, and until June 30, 1988, 
providers subject to the prospective payment system of 
reimbursement had their prospective operating cost 
rate and prospective operating cost ceiling computed 
using a new methodology. This method uses an 
allowance for inflation based on the percent of change 
in the quarterly average of the Medical Care Index of 
the Chase Econometrics Standard Forecast 
determined in the quarter in which the provider's new 
fiscal year began. 

The prospective operating cost rate is based on the 
provider's allowable cost from the most recent filed 
cost report, plus the inflation percentage add-on. 

The prospective operating cost ceiling is determined 
by using the base that was in effect for the provider's 
fiscal year that began between July 1, 1985, and June 
1, 1986. The allowance for inflation percent of change 
for the quarter in which the provider's new fiscal 
year began is added to this base to determine the new 
operating cost ceiling. This new ceiling was effective 
for an providers on July 1, 1986. For subsequent cost 
reporting periods beginning on or after July I, 1986, 
the last prospective operating rate ceiling determined 
under this new methodology will become the base for 
computing the next prospective year ceiling. 

Effective on and after July 1, 1988, and until June 30, 
1989, for providers subject to the prospective payment 
system, the allowance for inflation will be based on 
the percent of change in the moving average of the 
Data Resources, Incorporated Health Care Cost 
HCF A-Type Hospital Market Basket determined in the 
quarter in which the provider's new fiscal year begins. 
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Such providers will have their prospective operating 
cost rate and prospective operating cost ceiling 
established in accordance with the methodology which 
became effective July 1, 1986. Rates and ceilings in 
effect July 1, 1988, for all such hospitals will be 
adjusted to reflect this change. 

Effective on and after July 1, 1989, for providers 
subject to the prospective payment system, the 
allowance for inflation will be based on the percent of 
change in the moving average of the Health Care Cost 
HCFA-Type Hospital Market Basket, adjusted for 
Virginia, as developed by Data Resources, 
Incorporated, determined in the quarter in which the 
provider's new fiscal year begins. Such providers will 
have their prospective operating cost rate and 
prospective operating cost ceiling established in 
accordance with the methodology which became 
effective July 1, 1986. Rates and ceilings in effect July 
1, 1989, for all such hospitals will be adjusted to 
reflect this change. 

The new method will still require comparison of the 
prospective operating cost rate to the prospective 
operating ceiling. The provider is allowed the lower of 
the two amounts subject to the lower of cost or 
charges principles. 

(3) Subsequent to June 30, 1982, the group ceilings 
should not be recalculated on allowable costs, but 
should be updated by the escalator. 

( 4) Prospective rates for each hospital should be 
based upon the hospital's allowable costs plus the 
escalator, or the appropriate ceilings, or charges; 
whichever is lower. Except to eliminate costs that are 
found to be unallowable, no retrospective adjustment 
should be made to prospective rates. 

Depreciation, capital interest, and education costs 
approved pursuant to HIM-15 (Sec. 400), should be 
considered as pass throughs and not part of the 
calculation. 

(5) An incentive plan should be established whereby a 
hospital will be paid on a sliding scale, percentage for 
percentage, up to 25% of the difference between 
allowable operating costs and the appropriate per 
diem group ceiling when the operating costs are below 
the ceilings. The incentive should be calculated based 
on the annual cost report. 

The table below presents three examples under the 
new plan: 

Hospital's Difference Sliding 
Scale 

Group Allowable % of Incentive 
Cei 1 ing Cost Per Day Ceiling % of 

$ $ Difference 

$230 $230 0 0 0 0 
$230 207 23.00 10% 2.30 10% 

$230 
$230 

172 
143 

57.50 
76.00 

25% 
33% 

14.38 
19.00 

25% 
25% 

(6) There will be special consideration for exception 
to the median operating cost limits in those instances 
where extensive neonatal care is provided. 

(7) Hospitals which have a disproportionately higher 
level of Medicaid patients and which exceed the 
(:eiling shall be allowed a higher ceiling based on the 
individual hospital's Medicaid utilization. This shall be 
measured by the percent of Medicaid patient days to 
total hospital patient days. Each hospital with a 
Medicaid utilization of over 8.0% shall receive an 
adjustment to its ceiling. The adjustment shall be set 
at a percent added to the ceiling for each percent of 
utilization up to 30%. 

Disproportionate share hospitals defined. 

Effective July 1, 1988,' the following criteria shall be 
met before a hospital is determined to be eligible for 
a disproportionate share payment adjustment. 

A. Criteria. 

1. A Medicaid inpatient utilization rate in excess of 
8.0% for hospitals receiving Medicaid payments in the 
Commonwealth, or a low-income patient utilization rate 
exceeding 25% (as defined in the Omnibus Budget 
Reconciliation Act of 1987 and as amended by the 
Me~icare Catastrophic Coverage Act of 1988); and 

2. At least two obstetricians with staff privileges at the 
hospital who have agreed to provide obstetric services 
to individuals entitled to such services under a State 
Medicaid plan. In the case of a hospital located in a 
rural area (that is, an area outside of a Metropolitan 
Statistical Area, as defined by the Executive Office of 
Management and Budget), the term "obstetrician" 
includes any physician with staff privileges at the 
hospital to perform nonemergency obstetric 
procedures. 

3. Subsection A 2 does not apply to a hospital: 

a. At which the inpatients are predominantly 
individuals under 18 years of age; or 

b. Which does not offer nonemergency obstetric 
services as of December 21, 1987. 

B. Payment adjustment. 

!. Hospitals which have a disproportionately higher 
level of Medicaid patients shall be allowed a 
disproportionate share payment adjustment based on 
the individual hospital's Medicaid utilization. The 
Medicaid utilization shall be determined by dividing 
the total number of Medicaid inpatient days by the 
number of inpatient days. Each hospital with a 
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Medicaid utilization of over 8.0% shall receive a 
disproportionate share payment adjustment. The 
disproportionate share payment adjustment shall be 
equal to the product of (i) the hospital's Medicaid 
utilization in excess of 8.0%, times (ii) the lower of 
the prospective operating cost rate or ceiling. 

2. A payment adjustment lor hospitals meeting the 
eligibility criteria in subsection A above and calculated 
under subsection B 1 above shall be phased in over a 
3-year period. As of July 1, 1988,' the adjustment shall 
be at least one-third the amount of the full payment 
adjustment; as of July 1, 1989, the payment shall be at 
least two-thirds the full payment adjustment; and as of 
July 1, 1990, the payment shall be the full amount of 
the payment adjustment. However, for each year of 
the phase-in period, no hospital shall receive a 
disproportionate share payment adjustment which is 
less than it would have received if the payment had 
been calculated pursuant to § V (5) of Attachment 
4.19A to the State Plan in effect before July 1, 1988. 

f8t BMA5 - l*'Y te aiSj)repertieaate sllare l>es~ilals 
fas - ;, ' ¥ fl-l- ab<wef HH fffiillff adjus!rHeH4 ift
payraeal araem>ls fur raeeieally aeeessary iapatieat 
aes~ital serviees praviaed oo 6f after Jttly +; l1J89; 
iavelviag exeeptieaally l>igl> eesls fur iadivieuals \ffideF 
eae yeHF sf age, +be adjustmeH! s1>a11 be ealeulatea as
ftllltlws; 

W Eael> eligil>!e llespita! - t!esiTes ffi be 
eeasiderea fur !be adjustmeat sl>all Sltbralt a tag 
wffi:eft eafl:taias the iafermatieR aeeessary te eeHI:flute 
!be fflOOD ffi its Meaieaia I""' <lierH eperatiag eest ffi 
!reH4iHg isai·;iauals \ffideF eae yeHF et age, 'Hlls tag 
sl>aH eoolftii> aH Medieaia elHiras f6f S1lelt 
iatlividuals, -!Mffig, lffil ftffi lirai-tetl !&' {tt !be 
flatiea.t's oome fiftd Merlieaifl iEl.entifieatiaa Humber; 
W <lHtes et sewiee; +Hi+ !be remittaHee <IH4e !'aid; 
fl¥1 !be aumaer ffi ~ tlHys; HH<l M !etal 
ei>Hrges f6f !be leflg!ll et stayo Eael> hespital s1>a11 
tl>efl ealeulate !be I""' <lierH eperatiag eest {whlelt 
e><ekitles eat>iffil HH<l etlueatieH) ffi !reH4iHg S1lelt 
]>fltieH4s ey mulliplyiag !be eltarge f6f eHel> j'>fttieH4 
ey !be Metlieai<l eperaliHg east te ebarge ratte 
<letermioea freffi its aHH\llH eest fCJ"'fl, 

W Eael> eligil>!e l>espita! s1>a11 ealeulate !be ffiffift 

ffi its Me<lieaid I""' <lierH epera!iag eest ffi !reH4iHg 
iaaiviaua!s \ffideF eae yeHF ffi age, Afty ileSj)ital 
wiY:ieh EJ:Ualifies fer -Hie eifteRsi·;e aeenatal eare 
previsiea fas geveraea ey ' ¥ f8t a1>e¥e7 s1>a11 
ealeula!e a separate ffiffift f6f !be eest et previdiag 
extensive HeaHatal eare te- iatlividHals HfltleF ene 
yeHf et age, 

W E.a€h eligil>!e llespi!al sl>all ealeulale its 
thresllel<l f6f paymeRI et !be adjuslraeal, a! a level """'* ffi !we HH<l eRe hall staaaard ae·;iatieas al>e¥e 
!be fflOOD "' means ealeulated ffi subtlivlsiea W -
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W BMA5 s1>a11 l*'Y HS HH 6ll!ller Mjustmeet ffi 
eae1> eligil>!e ileSj)ital aH I""' <lierH e~eratiag eesls 
- Clfeee<l !be applieallle tnresheld er tl!reshelas 
f6f tll-at hes~ital. 

Pursuaal ffi seetieH l et Supplement l te AUaellmeot 
&-1- A HH<l B; tllere Is oo - oo leflg!ll et time f6f 
meaieally aeeessary &lays fur iedivi<laals \ffideF eae 
yeHf e4 age, 

(8) Outlier adjustments. 

a. DMAS shall pay to all enrolled hospitals an outlier 
adjustment in payment amounts for medically 
necessary inpatient hospital services provided on or 
after July I, I99I, involving exceptionally high costs 
for individuals under one year of age. 

b. DMAS shall pay to disproportionate share hospitals 
(as defined in V (7) above) an outlier adjustment in 
payment amount for medically necessary inpatient 
hospital services provided on or after July I, I99I, 
involving exceptionally high costs for individuals 
under six years of age. 

c. The outlier adjustment calculation. 

(I) Each eligible hospital which desires to be 
considered for the adjustment shall submit a log 
which contains the information necessary to 
compute the mean of its Medicaid per diem 
operating cost of treating individuals identified in 
(8) a or b above. This log shall contain all Medicaid 
claims for such individuals, including, but not 
limited to: (i) the patient's name and Medicaid 
identification number; (ii) dates of service; (iii) the 
remittance date paid; (iv) the number of covered 
days; and (v) total charges for the length of stay. 
Each hospital shall then calculate the per diem 
operating cost (which excludes capital and 
education) of treating such patients by multiplying 
the charge for each patient by the Medicaid 
operating cost~to-charge ratio determined from its 
annual cost report. 

(2) Each eligible hospital shall calculate the mean of 
its Medicaid per diem operating cost of treating 
individuals identified in (8) a or b above. Any 
hospital which qualifies for the extensive neonatal 
care provision (as governed by V (6) above) shall 
calculate a separate mean for the cost of provzding 
extensive neonatal care to individuals identified in 
(8) a or b above. 

(3) Each eligible hospital shall calculate its threshold 
for payment of the adjustment, at a level equal to 
two and one-half standard deviations above the 
mean or means calculated in (8) c (2) above. 

(4) DMAS shall pay as an outlier adjustment to 
each eligible hospital all per diem operating costs 
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which exceed the applicable threshold or thresholds 
for that hospital. 

d. Pursuant to § I of Supplement I to Attachment 
J.I A & B, there is no limit on length of time for 
medically necessary stays for individuals under six 
years of age. This section provides that consistent 
with the EP SDT program referred to in 42 CFR 
44I.57, payment of medical assistance services shall 
be made on behalf of individuals under 2I years of 
age, who are Medicaid eligible, for medically 
necessary stays in acute care faczlities in excess of 21 
days per admission when such services are rendered 
for the purpose of diagnosis and treatment of health 
conditions identified through a physical examination. 
Medical documentation justifying admission and the 
continued length of stay must be attached to or 
written on the invoice for review by medical staff to 
determine medical necessity. Medically unjustified 
days in such admissions wz1! be denied. 

VI. In accordance with Title 42 §§ 447.250 through 
447.272 of the Code of Federal Regulations which 
implements § 1902(a)(l3)(A) of the Social Security Act, 
the Department of Medical Assistance Services ("DMAS") 
establishes payment rates for services that are reasonable 
and adequate to meet the costs that shall be incurred by 
efficiently and economically operated facilities to provide 
services in conformity with state and federal laws, 
regulations, and quality and safety standards. To establish 
these rates Virginia uses the Medicare principles of cost 
reimbursement in determining the allowable costs for 
Virginia's prospective payment system. Allowable costs will 
be determined from the filing of a uniform cost report by 
participating providers. The cost reports are due not later 
than 90 days after the provider's fiscal year end. If a 
complete cost report is not received within 90 days after 
the end of the provider's fiscal year, the Program shall 
take action in accordance with its policies to assure that 
an overpayment is not being made. The cost report will be 
judged complete when DMAS has all of the following: 

1. Completed cost reporting form(s) provided by 
DMAS, with signed certification(s); 

2. The provider's trial balance showing adjusting 
journal entries; 

3. The provider's financial statements including, but 
not limited to, a balance sheet, a statement of income 
and expenses, a statement of retained earnings (or 
fund balance), a statement of changes in financial 
position, and footnotes to the financial statements; 

4. Schedules which reconcile financial statements and 
trial balance to expenses claimed in the cost report; 

5. Home office cost report, if applicable; and 

6. Such other analytical information or supporting 
documents requested by DMAS when the cost 

reporting forms are sent to the provider. 

Although utilizing the cost apportionment and cost 
finding methods of the Medicare Program, Virginia does 
not adopt the prospective payment system of the Medicare 
Program enacted October 1, 1983. 

VII. Revaluation of assets. 

A. Effective October 1, 1984, the valuation of an asset of 
a hospital or long-term care facility which has undergone 
a change of ownership on or after July 18, 1984, shall be 
the lesser of the allowable acquisition cost to the owner of 
record as of July 18, 1984, or the acquisition cost to the 
new owner. 

B. In the case of an asset not in existence as of July 18, 
1984, the valuation of an asset of a hospital or long-term 
care facility shall be the lesser of the first owner of 
record, or the acquisition cost to the new owner. 

C. In establishing an appropriate allowance for 
depreciation, interest on capital indebtedness, and return 
on equity (if applicable prior to July 1, 1986) the base to 
be used for such computations shall be limited to A or B 
above. 

D. Costs (including legal fees, accounting and 
administrative costs, travel costs, and feasibility studies) 
attributable to the negotiation or settlement of the sale or 
purchase of any capital asset (by acquisition or merger) 
shall be reimbursable only to the extent that they have 
not been previously reimbursed by Medicaid. 

E. The recapture of depreciation up to the full value of 
the asset is required. 

F. Rental charges in sale and leaseback agreements 
shall be restricted to the depreciation, mortgage interest 
and (if applicable prior to July l, 1986) return on equity 
based on cost of ownership as determined in accordance 
with A and B above. 

VIII. Refund of overpayments. 

A. Lump sum payment. 

When the provider files a cost report indicating that an 
overpayment has occurred, full refund shall be remitted 
with the cost report. In cases where DMAS discovers an 
overpayment during desk review, field audit, or final 
settlement, DMAS shall promptly send the first demand 
letter requesting a lump sum refund. Recovery shall be 
undertaken even though the provider disputes in whole or 
in part DMAS's determination of the overpayment. 

B. Offset. 

If the provider has been overpaid for a particular fiscal 
year and has been underpaid for another fiscal year, the 
underpayment shall be offset against the overpayment. So 

Virginia Register of Regulations 

3130 



.ong as the provider has an overpayment balance, any 
underpayments discovered by subsequent review or audit 
shall also be used to reduce the remaining amount of the 
overpayment. 

C. Payment schedule. 

ll the provider cannot refund the total amount of the 
overpayment (i) at the time it files a cost report 
indicating that an overpayment has occurred, the provider 
shall request an extended repayment schedule at the time 
of filing, or (ii) within 30 days after receiving the DMAS 
demand letter, the provider shall promptly request an 
extended repayment schedule. 

DMAS may establish a repayment schedule of up to 12 
months to recover all or part of an overpayment or, if a 
provider demonstrates that repayment within a 12-month 
period would create severe financial hardship, the Director 
of the Department of Medical Assistance Services ("the 
director") may approve a repayment schedule of up to 36 
months. 

A provider shall have no more than one extended 
repayment schedule in place at one time. If an audit later 
uncovers an additional overpayment, the full amount shall 
be repaid within 30 days unless the provider submits 
further documentation supporting a modification to the 
existing extended repayment schedule to include the 
additional amount. 

If, during the time an extended repayment schedule is 
in effect, the provider withdraws from the Program or 
fails to file a cost report in a timely manner, the 
outstanding balance shall become immediately due and 
payable. 

When a repayment schedule is used to recover only part 
of an overpayment, the remaining amount shall be 
recovered by the reduction of interim payments to the 
provider or by lump sum payments. 

D. Extension request documentation. 

In the request for an extended repayment schedule, the 
provider shall document the need for an extended (beyond 
30 days) repayment and submit a written proposal 
scheduling the dates and amounts of repayments. If DMAS 
approves the schedule, DMAS shall send the provider 
written notification of the approved repayment schedule, 
which shall be effective retroactive to the date the 
provider submitted the proposal. 

E. Interest charge on extended repayment. 

Once an initial determitJ.ation of overpayment has been 
made, DMAS shall undertake full recovery of such 
overpayment whether or not the provider disputes, in 
whole or in part, the initial determination of overpayment. 
If an appeal follows, interest shall be waived during the 
period of administrative appeal of an initial determination 
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of overpayment. 

Interest charges on the unpaid balance of any 
overpayment shall accrue pursuant to § 32.1-313 of the 
Code of Virginia from the date the director's 
determination becomes final. 

The director's determination shall be deemed to be final 
on (i) the due date of any cost report filed by the 
provider indicating that an overpayment has occurred, or 
(ii) the issue date of any notice of overpayment, issued by 
DMAS, if the provider does not file an appeal, or (iii) the 
issue date of any administrative decision issued by DMAS 
after an informal factfinding conference, if the provider 
does not file an appeal, or (iv) the issue date of any 
administrative decision signed by the director, regardless 
of whether a judicial appeal follows. In any event, interest 
shall be waived if the overpayment is completely 
liquidated within 30 days of the date of the final 
determination. In cases in which a determination of 
overpayment has been judicially reversed, the provider 
shall be reimbursed that portion of the payment to which 
it is entitled, plus any applicable interest which the 
provider paid to DMAS. 

IX. Effective October I, 1986, hospitals that have 
obtained Medicare certification as inpatient rehabilitation 
hospitals or rehabilitation units in acute care hospitals, 
which are exempted from the Medicare Prospective 
Payment System (DRG), shall be reimbursed in 
accordance with the current Medicaid Prospective 
Payment System as described in the preceding sections I, 
II, III, IV, V, VI, VII, VIII and excluding V(6). 
Additionally, rehabilitation hospitals and rehabilitation units 
of acute care hospitals which are exempt from the 
Medicare Prospective Payment System will be required to 
maintain separate cost accounting records, and to file 
separate cost reports annually utilizing the applicable 
Medicare cost reporting forms (HCFA 2552 series) and the 
Medicaid forms (MAP-783 series). 

A new facility shall have an interim rate determined 
using a pro forma cost report or detailed budget prepared 
by the provider and accepted by the DMAS, which 
represents its anticipated allowable cost for the first cost 
reporting period of participation. For the first cost 
reporting period, the provider will be held to the lesser of 
its actual operating cost or its peer group ceiling. 
Subsequent rates will be determined in accordance with 
the current Medicaid Prospective Payment System as 
noted in the preceding paragraph of IX. 

X. Item 398 D of the 1987 Appropriation Act (as 
amended), effective April 8, 1987, eliminated 
reimbursement of return on equity capital to proprietary 
providers. 

XI. Pursuant to Item 389 E4 of the 1988 Appropriation 
Act (as amended), effective July 1, 1988, a separate group 
ceiling for allowable operating costs shall be established 
for stateMowned university teaching hospitals. 
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XII. Nonenrolled providers. 

A. Hospitals that are not enrolled as providers with the 
Department of Medical Assistance Services (DMAS) which 
submit claims shall be paid based on the DMAS average 
reimbursable inpatient costMto-charge ratio, updated 
annually, for enrolled hospitals less five percent. The five 
percent is for the cost of the additional manual processing 
of the claims. Hospitals that are not enrolled shall submit 
claims using the required DMAS invoice formats. Such 
claims must be submitted within 12 months from date of 
services. A hospital is determined to regularly treat 
Virginia Medicaid recipients and shall be required by 
DMAS to enroll if it provides more than 500 days of care 
to Virginia Medicaid recipients during the hospitals' 
financial fiscal year. A hospital which is required by 
DMAS to enroll shall be reimbursed in accordance with 
the current Medicaid Prospective Payment System as 
described in the preceding Sections I, II, Ill, IV, V, VI, 
VII, Vlll, IX, and X. The hospital shall be placed in one 
of the DMAS peer groupings which most nearly reflects its 
licensed bed size and location (Section V.(l) above). These 
hospitals shall be required to maintain separate cost 
accounting records, and to file separate cost reports 
annually, utilizing the applicable Medicare cost reporting 
forms, (HCF A 2552 Series) and the Medicaid forms 
(MAP-783 Series). 

B. A newly enrolled facility shall have an interim rate 
determined using the provider's most recent filed Medicare 
cost report or a pro forma cost report or detailed budget 
prepared by the provider and accepted by DMAS, which 
represents its anticipated allowable cost for the first cost 
reporting period of participation. For the first cost 
reporting period, the provider shall be limited to the 
lesser of its actual operating costs or its peer group 
ceiling. Subsequent rates shall be determined in 
accordance with the current Medicaid Prospective 
Payment System as noted in the preceding paragraph of 
XII.A. 

C. Once a hospital has obtained the enrolled status, 500 
days of care, the hospital must agree to become enrolled 
as required by DMAS to receive reimbursement. This 
status shall continue during the entire term of the 
provider's current Medicare certification and subsequent 
recertification or until mutually terminated with 30 days 
written notice by either party. The provider must maintain 
this enrolled status to receive reimbursement. If an 
enrolled provider elects to terminate the enrolled 
agreement, the nonenrolled reimbursement status will not 
be available to the hospital for future reimbursement, 
except for emergency care. 

D. Prior approval must be received from the DMAS 
Health Services Review Division when a referral has been 
made for treatment to be received from a nonenrolled 
acute care facility (in-state or out-of-state), except in the 
case of an emergency or because medical resources or 
supplementary resources are more readily available in 
another state. 

E. Nothing in this regulation is intended to preclude 
DMAS from reimQursing for special services, such as 
rehabilitation, ventilator, and transplantation, on an 
exception basis and reimbursing for these services on an 
individually, negotiated rate basis. 

******** 

Title ill Regulation: State Plan for Medical Assistance 
Relating to Fee~foraService Reimbursement for Home 
Health Services. 
VR 460-02-4.1920. Methods and Standards lor Establishing 
Payment Rates - Other Types ol Care. 
VR 460-03-4.1923. Establishment of Rate Per Visit. 

Statutory Authority: § 32.1-325 of the Code of Virginia. 

Effective Date: July 1, 1992. 

Summary: 

The purpose of this amendment is to promulgate 
permanent regulations which change the 
reimbursement methodology for home health services 
to fee-based rather than cost-reimbursed. 

The section of the State Plan affected by this action 
is Attachment 4.19 B, Methods and Standards for 
Establishing Payment Rates-Other Types of Care. 
Home health services are provided by certzfied and 
licensed home health agencies (HHAs} on a part-time 
or intermittent basis to recipients in their residences 
(a recipient's residence may not be a hospital or a 
nursing home). 

Effective January 1, 1991, DMAS implemented 
utilization control and preauthorization procedures for 
home health services. These procedures were deslgned 
to prevent unnecessary use of services and to ensure 
that rendered care meets established written criteria 
and quality standards. On July 1, 1991, DMAS 
implemented by emergency regulation, a fee-based 
reimbursement system for home health services to 
ensure that efficiencies reflected in the new service 
utilization methodology were fully integrated with 
corresponding efficiencies in the reimbursement 
methodology. The final regulations promulgated in this 
package reflect relatively minor changes to the 
proposed regulations in response to public comment 
and agency experience with the emergency 
regulations. 

The reimbursement methodology reimburses HHAs at 
a flat rate per level of visit for each type of service 
rendered (licensed nurs[ng, physical therapy, 
occupational therapy, speech-language pathology 
services, and home health aide services). In addition, 
it establishes spectfic rates for medical equipment and 
supplies left in the home, and for "extraordinary" 
transportation costs. Payment rates must not exceed 
the provider's charges (charge to the general public) 
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or the Medicare rate, whichever is less. 

The methodology also establishes a flat rate for each 
level of service for those HHAs situated in one of 
three peer groups. These peer groups are determined 
by the geographic location of the HHAs operating 
office and are classified as: URBAN, RURAL, or 
NORTHERN VIRGINIA. The use of the Health Care 
Financing Administration (HCF A) designation of urban 
fnetropolitan statistical areas (MSAs) is incorporated 
in determining the appropriate peer group for these 
classifications. 

A separate peer grouping is established within each 
peer group to distinguish between freestanding and 
hospital-based HHAs. This accounts for the higher 
costs of hospital-based agencies resulting from 
Medicare cost allocation requirements. The 
Department of Health's (DOH) agencies are established 
in a separate peer group due to their unique cost 
characteristics (only one consolidated cost report is 
filed for all DOH agencies). Rates are calculated as 
follows: 

a. Each HHA is placed in its appropriate peer 
group. 

b. HHAs' Medicaid cost per visit (exclusive of 
medical supplies costs) is obtained from the 1989 
cost-settled Medicaid cost reports. Costs are inflated 
to a common point in time (June 30, 1991) by using 
the percent of change in the moving average factor 
from the Data Resources, Inc. (DR!) National 
Tables, Market Basket Index of Operating Costs for 
Home Health Agencies. 

c. HHAs per visit costs weighted by the number of 
Medicaid visits per discipline are ranked and a 
median determined for each peer group. 

d. The fee schedule is adjusted annually on or 
about January 1, based on the DRI-National HHA 
forecast factor for the change in the moving 
average. 

Billable durable medical equipment (DME) and 
supplies, defined as equipment and supplies remaining 
in the home beyond the time of the visit, will be 
reimbursed separately. To bill for DME, the agency 
must also be enrolled as a DME vendor. 

Extraordinary transportation costs to and from the 
recipient's home may be recovered by the home 
health agency if the recipient resides outside of a 
15-mi/e radius of the home health agency's operating 
office. Payment is set at a rate per mile as 
established by the General Services Administration in 
the Federal Travel Regulations, which are published in 
the Federal Register, times the excess mileage over 
the 15-mi/e radius. If o visit is within the 15-mile 
radius, the transportation cost is included in the visit 
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rate; therefore, no additional reimbursement for 
transportation will be made. In order for a home 
health agency to receive reimbursement for 
transportation, the recipient must be receiving 
Medicaid home health services. 

Home health agencies were required to file a "Final 
Medicaid Cost Report" to allow DMAS to cost-settle 
providers' methodology through June 30, 1991. 
Effective July 1, 1991, HHAs will be paid at rates 
established as outlined above. 

The implementation of this reimbursement 
methodology requires billing changes and a change in 
the MMIS system. Each provider will have separate 
payment rates based upon peer group, geographic 
locality, and categories of visits (such as assessment 
visit, follow-up visit, or comprehensive care). 

VR 460-02-4-1920. Methods and Standards lor Establishing 
Payment Rates · Other Types ol Care. 

The policy and the method to be used in establishing 
payment rates for each type of care or service (other 
than inpatient hospitalization, skilled nursing and 
intermediate care facilities) listed in § !905(a) of the 
Social Security Act and included in this State Plan for 
Medical Assistance are described in the following 
paragraphs: 

a. Reimbursement and payment criteria will be 
established which are designed to enlist participation of a 
sufficient number of providers of services in the program 
so that eligible persons can receive the medical care and 
services included in the Plan at least to the extent these 
are available to the general population. 

b. Participation in the program will be limited to 
providers of services who accept, as payment in full, the 
state's payment plus any copayment required under the 
State Plan. 

c. Payment for care or service will not exceed the 
amounts indicated to be reimbursed in accord with the 
policy and methods described in this Plan and payments 
will not be made in excess of the upper limits described 
in 42 CFR 447.304(a). The state agency has continuing 
access to data identifying the maximum charges allowed: 
such data will be made available to the Secretary, HHS, 
upon request 

d. Payments for services listed below shall be on the 
basis of reasonable cost following the standards and 
principles applicable to the Title XVIII Program. The 
upper limit for reimbursement shall be no higher than 
payments for Medicare patients on a facility by facility 
basis in accordance with 42 CFR 447.321 and 42 CFR 
447.325. In no instance, however, shall charges for 
beneficiaries of the program be in excess of charges for 
private patients receiving services from the provider. The 
professional component for emergency room physicians 
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shall continue to be uncovered as a component of the 
payment to the facility. 

Reasonable costs will be determined from the filing of a 
uniform cost report by participating providers. The cost 
reports are due not later than 90 days after the provider's 
fiscal year end. If a complete cost report is not received 
within 90 days after the end of the provider's fiscal year, 
the Program shall take action in accordance with its 
policies to assure that an overpayment is not being made. 
The cost report will be judged complete when DMAS has 
all of the following: 

I. Completed cost reporting form(s) provided by 
DMAS, with signed certification(s); 

2. The provider's trial balance showing adjusting 
journal entries; 

3. The provider's financial statements including, but 
not limited to, a balance sheet, a statement of income 
and expenses, a statement of retained earnings (or 
fund balance), and a statement of changes in financial 
position; 

4. Schedules which reconcile financial statements and 
trial balance to expenses claimed in the cost report; 

5. Depreciation schedule or summary; 

6. Home office cost report, if applicable; and 

7. Such other analytical information or 
documents requested by DMAS when 
reporting forms are sent to the provider. 

supporting 
the cost 

Item 398 D of the 1987 Appropriation Act (as amended), 
effective April 8, 1987, eliminated reimbursement of return 
on equity capital to proprietary providers. 

The services that are cost reimbursed are: 

(1) Inpatient hospital services to persons over 65 years 
of age in tuberculosis and mental disease hospitals 

ffl H6ffie ftealll> eare seFviees 

f.!)- (2) Outpatient hospital services excluding laboratory 

f4t (3) Rural health clinic services provided by rural 
health clinics or other federally qualified health 
centers defined as eligible to receive grants under the 
Public Health Services Act §§ 329, 330, and 340. 

f57 (4) Rehabilitation agencies 

f57 (5) Comprehensive outpatient rehabilitation 
facilities 

f/7 (6) Rehabilitation hospital outpatient services. 

e. Fee-for-service providers. 

(1) Payment for the following services shall be the 
lowest of: State agency fee schedule, actual charge 
(charge to the general public), or Medicare (Title 
XVIII) allowances: 

(a) Physicians' services (Supplement has 
obstetric/pediatric fees.) 

(b) Dentists' services 

(c) Mental health services including: 

Community mental health services 

Services of a licensed clinical psychologist 

Mental health services provided by a physician 

(d) Podiatry 

(e) Nurse·midwife services 

(f) Durable medical equipment 

(g) Local health services 

(h) Laboratory services (Other than inpatient hospital) 

· (i) Payments to physicians who handle laboratory 
specimens, but do not perform laboratory analysis 
(limited to payment for handling) 

(j) X-Ray services 

(k) Optometry services 

(I) Medical supplies and equipment. 

(m) Home health services. Effective June 30, 1991, 
cost reimbursement for home health services is 
eliminated. A rate per visit by discipline shall be 
established as set forth by Supplement 3. 

(2) Hospice services payments must be no lower than 
the amounts using the same methodology used under 
part A of Title XVIII, and adjusted to disregard offsets 
attributable to Medicare coinsurance amounts. 

f. Payment for pharmacy services shall be the lowest of 
items (1) through (5) (except that items (1) and (2) will 
not apply when prescriptions are certified as brand 
necessary by the prescribing physician in accordance with 
the procedures set forth in 42 CFR 447.331 (c) if the 
brand cost is greater than the HCF A upper limit of VMAC 
cost) subject to the conditions, where applicable, set forth 
in items (6) and (7) below: 

(1) The upper limit established by the Health Care 
Financing Administration (HCFA) for multiple source 
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drugs pursuant to 42 CFR §§ 447.331 and 447.332, as 
determined by the HCF A Upper Limit List plus a 
dispensing fee. If the agency provides payment for 
any drugs on the HCF A Upper Limit List, the payment 
shall be subject to the aggregate upper limit payment 
test. 

(2) The Virginia Maximum Allowable Cost (VMAC) 
established by the agency plus a dispensing fee, if a 
legend drug, lor multiple source drugs listed on the 
VVF. 

(3) The Estimated Acquisition Cost (EAC) which shall 
be based on the published Average Wholesale Price 
(AWP) minus a percent discount established by the 
methodology set out in (a) through (c) below. 
(Pursuant to OBRA 90 § 4401, from January I, 1991, 
through December 31, 1994, no changes in 
reimbursement limits or dispensing fees shall be made 
which reduce such limits or fees for covered 
outpatient drugs). 

(a) Percent discount shall be determined by a 
statewide survey of providers' acquisition cost. 

(b) The survey shall reflect statistical analysis of 
actual provider purchase invoices. 

(c) The agency will conduct surveys at intervals 
deemed necessary by DMAS, but no less frequently 
than triennially. 

( 4) A mark-up allowance (150%) of the Estimated 
Acquisition Cost (EAC) for covered nonlegend drugs 
and oral contraceptives. 

(5) The provider's usual and customary charge to the 
public, as identified by the claim charge. 

(6) Payment for pharmacy services will be as 
described above; however, payments for legend drugs 
(except oral contraceptives) will include the allowed 
cost of the drug plus only one dispensing fee per 
month for each specific drug. Payments will be 
reduced by the amount of the established copayment 
per prescription by noninstitutionalized clients with 
exceptions as provided in federal law and regulation. 

(7) The Program recognizes the unit dose delivery 
system of dispensing drugs only for patients residing 
in nursing facilities. Reimbursements are based on the 
allowed payments described above plus the unit dose 
add on fee and an allowance for the cost of unit dose 
packaging established by the state agency. The 
maximum allowed drug cost for specific multiple 
source drugs will be the lesser of: either the VMAC 
based on the 60th percentile cost level identified by 
the slate agency or HCF A's upper limits. All other 
drugs will be reimbursed at drug costs not to exceed 
the estimated acquisition cost determined by the state 
agency. 
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(8) Historical determination of EAC. Determination of 
EAC was the result of an analysis of FY'89 paid 
claims data of ingredient cost used to develop a 
matrix of cost using 0 to 10% reductions from AWP 
as well as discussions with pharmacy providers. As a 
result of this analysis, AWP minus 9.0% was 
determined to represent prices currently paid by 
providers effective October I, 1990. 

The same methodology used to determine AWP minus 
9.0% was utilized to determine a dispensing fee of 
$4.40 per prescription as of October I, 1990. A 
periodic review of dispensing fee using Employment 
Cost Index - wages and salaries, professional and 
technical workers will be done with changes made in 
dispensing fee when appropriate. As of October I, 
1990, the Estimated Acquisition Cost will be AWP 
minus 9.0% and dispensing fee will be $4.40. 

g. All reasonable measures will be taken to ascertain the 
legal liability of third parties to pay for authorized care 
and services provided to eligible recipients including those 
measures specified under 42 USC 1396(a)(25). 

h. The single state agency will take whatever measures 
are necessary to assure appropriate audit of records 
whenever reimbursement is based on costs of providing 
care and services, or on a fee-for-service plus cost of 
materials. 

i. Payment for transportation services shall be according 
to the following table: 

TYPE OF SERVICE PAYMENT METHODOLOGY 

Taxi services Rate set by the single 
state agency 

Wheelchair van Rate set by the single 
state agency 

Nonemergency Rate set by the single 
ambulance state agency 

Emergency Rate set by the single 
ambulance state agency 

Volunteer drivers Rate set by the single 
state agency 

Air ambulance Rate set by the single 
state agency 

Mass transit Rate charged to the public 

Transportation Rate set by the single 
agreements state agency 

Special Emergency Rate set by the single 
transportation state agency 

j. Payments for Medicare coinsurance and deductibles 
for noninstitutional services shall not exceed the allowed 
charges determined by Medicare in accordance with 42 
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CFR 447.304(b) less the portion paid by Medicare, other 
third party payors, and recipient copayment requirements 
of this Plan. See Supplement 2 for this methodology. 

k. Payment for eyeglasses shall be the actual cost of the 
frames and lenses not to exceed limits set by the single 
state agency, plus a dispensing fee not to exceed limits set 
by the single state agency. 

I. Expanded prenatal care services to include patient 
education, homemaker, and nutritional services shall be 
reimbursed at the lowest of: state agency fee schedule, 
actual charge, or Medicare (Title XVIII) allowances. 

m. Targeted case management for high-risk pregnant 
women and infants up to age 1 shall be reimbursed at the 
lowest of: state agency fee schedule, actual charge, or 
Medicare (Title XVIII) allowances. 

n. Reimbursement for all other nonenrolled institutional 
and noninstitutional providers. 

(l) All other nonenrolled providers shall be 
reimbursed the lesser of the charges submitted, the 
DMAS cost to charge ratio, or the Medicare limits 
for the services provided. 

(2) Outpatient hospitals that are not enrolled as 
providers with the Department of Medical Assistance 
Services (DMAS) which submit claims shall be paid 
based on the DMAS average reimbursable outpatient 
cost-to-charge ratio, updated annually, for enrolled 
outpatient hospitals less five percent. The five 
percent is for the cost of the additional manual 
processing of the claims. Outpatient hospitals that 
are nonenrolled shall submit claims on DMAS 
invoices. 

(3) Nonenrolled providers of noninstitutional services 
shall be paid on the same basis as enrolled in-state 
providers of noninstitutional services. Nonenrolled 
providers of physician, dental, podiatry, optometry, 
and clinical psychology services, etc., shall be 
reimbursed the lesser of the charges submitted, or 
the DMAS rates for the services. 

(4) All nonenrolled noninstitutional providers shall 
be reviewed every two years for the number of 
Medicaid recipients they have served. Those 
providers who have had no claims submitted in the 
past twelve months shall be declared inactive. 

(5) Nothing in this regulation is intended to 
preclude DMAS from reimbursing for special 
services, such as rehabilitation, ventilator, and 
transplantation, on an exception basis and 
reimbursing for these services on an individually, 
negotiated rate basis. 

o. Refund of overpayments. 

(l) Providers reimbursed on the basis of a fee plus 
cost of materials. 

(a) When DMAS determines an overpayment has 
been made to a provider, DMAS shall promptly send 
the first demand letter requesting a lump sum 
refund. Recovery shall be undertaken even though 
the provider disputes in whole or in part DMAS's 
determination of the overpayment. 

(b) If the provider cannot refund the total amount 
of the overpayment within 30 days after receiving 
the DMAS demand letter, the provider shall 
promptly request an extended repayment schedule. 

DMAS may establish a repayment schedule of up to 
12 months to recover all or part of an overpayment 
or, if a provider demonstrates that repayment within 
a 12-month period would create severe financial 
hardship, the Director of the Department of Medical 
Assistance Services (the "director") may approve a 
repayment schedule of up to 36 months. 

A provider shall have no more than one extended 
repayment schedule in place at one time. If an 
audit later uncovers an additional overpayment, the 
full amount shall be repaid within 30 days unless 
the provider submits further documentation 
supporting a modification to the existing extended 
repayment schedule to include the additional 
amount. 

If, during the time an extended repayment schedule 
is in effect, the provider withdraws from the 
Program, the outstanding balance shall become 
immediately due and payable. 

When a repayment schedule is used to recover only 
part of an overpayment, the remaining amount shall 
be recovered by the reduction of interim payments 
to the provider or by lump sum payments. 

(c) In the request for an extended repayment 
schedule, the provider shall document the need for 
an extended (beyond 30 days) repayment and 
submit a written proposal scheduling the dates and 
amounts of repayments. If DMAS approves the 
schedule, DMAS shall send the provider written 
notification of the approved repayment schedule, 
which shall be effective retroactive to the date the 
provider submitted the proposal. 

(d) Once an initial determination of overpayment 
has been made, DMAS shall undertake full recovery 
of such overpayment whether the provider disputes, 
in whole or in part, the initial determination of 
overpayment. If an appeal follows, interest shall be 
waived during the period of administrative appeal of 
an initial determination of overpayment. 

Interest charges on the unpaid balance of any 
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overpayment shall accrue pursuant to § 32.1-313 of 
the Code of Virginia from the date the director's 
determination becomes final. 

The director's determination shall be deemed to be 
final on (i) the issue date of any notice of 
overpayment, issued by DMAS, if the provider does 
not file an appeal, or (ii) the issue date factfinding 
conference, if the provider does not file an appeal, 
or (iii) the issue date of any administrative decision 
signed by the director, regardless of whether a 
judicial appeal follows. In any event, interest shall 
be waived if the overpayment is completely 
liquidated within 30 days of the date of the final 
determination. In cases in which a determination of 
overpayment has been judicially reversed, the 
provider shall be reimbursed that portion of the 
payment to which it is entitled, plus any applicable 
interest which the provider paid to DMAS. 

(2) Providers reimbursed on the basis of reasonable 
costs. 

(a) When the provider files a cost report indicating 
that an overpayment has occurred, full refund shall 
be remitted with the cost report. In cases where 
DMAS discovers an overpayment during desk 
review, field audit, or final settlement, DMAS shall 
promptly send the first demand letter requesting a 
lump sum refund. Recovery shall be undertaken 
even though the provider disputes in whole or in 
part DMAS's determination of the overpayment 

(b) If the provider has been overpaid for a 
particular fiscal year and has been underpaid for 
another fiscal year, !be underpayment shall be 
offset against the overpayment So long as the 
provider has an overpayment balance, any 
underpayments discovered by subsequent review or 
audit shall also be used to reduce the remaining 
amount of the overpayment. 

(c) If the provider cannot refund the total amount 
of the overpayment (i) at the time it files a cost 
report indicating that an overpayment has occurred, 
the provider shall request an extended repayment 
schedule at the time of filing, or (ii) within 30 days 
after receiving the DMAS demand letter, the 
provider shall promptly request an extended 
repayment schedule. 

DMAS may establish a repayment schedule of up to 
12 months to recover all or part of an overpayment 
or, if a provider demonstrates that repayment within 
a 12-month period would create severe financial 
hardship, the Director of the Department of Medical 
Assistance Services (the "director") may approve a 
repayment schedule of up to 36 months. 

A provider shall have no more than one extended 
repayment schedule in place at one time. If an 
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audit later uncovers an additional overpayment, the 
full amount shall be repaid within 30 days unless 
the provider submits further documentation 
supporting a modification to the existing extended 
repayment schedule to include the additional 
amount. 

If, during the time an extended repayment schedule 
is in effect, the provider withdraws from the 
Program or fails to file a cost report in a timely 
manner, the outstanding balance shall become 
immediately due and payable. 

When a repayment schedule is used to recover only 
part of an overpayment, the remaining amount shall 
be recovered by the reduction of interim payments 
to the provider or by lump sum payments. 

(d) In the request for an extended repayment 
schedule, the provider shall document the need for 
an extended (beyond 30 days) repayment and 
submit a written proposal scheduling the dates and 
amounts of repayments. If DMAS approves the 
schedule, DMAS shall send the provider written 
notification of the approved repayment schedule, 
which shall be effective retroactive to the date the 
provider submitted the proposal. 

(e) Once an initial determination of overpayment 
has been made, DMAS shall undertake full recovery 
of such overpayment whether or not the provider 
disputes, in whole or in part, the initial 
determination of overpayment. If an appeal follows, 
interest shall be waived during the period of 
administrative appeal of an initial determination of 
overpayment 

Interest charges on the unpaid balance of any 
overpayment shall accrue pursuant to § 32.1-313 of 
the Code of Virginia from the date the director's 
determination becomes final. 

The director's determination shall be deemed to be 
final on (i) the due date of any cost report filed by 
the provider indicating that an overpayment has 
occurred, or (ii) the issue date of any notice of 
overpayment, issued by DMAS, if the provider does 
not file an appeal, or (iii) the issue date of any 
administrative decision issued by DMAS after an 
informal factfinding conference, if the provider does 
not file an appeal, or (iv) the issue date of any 
administrative decision signed by the director, 
regardless of whether a judicial appeal follows. In 
any event, interest shall be waived if the 
overpayment is completely liquidated within 30 days 
of the date of the final determination. In cases in 
which a determination of overpayment has been 
judicially reversed, the provider shall be reimbursed 
that portion of the payment to which it is entitled, 
plus any applicable interest which the provider paid 
to DMAS. 
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VR 460-03-4.1923. Establishment ol Rate Per Visit. 

§ i. Effective for dates of services on and after July i, 
/99i, the Department of Medical Assistance Services 
(DMAS) shall reimburse home health agencies (HHAs) at a 
flat rate per visit for each type of service rendered by 
HHAs (i.e., nursing, physical therapy, occupational 
therapy, speech-language pathology services, and home 
health aide services.) In addition, supplies left in the home 
and extraordinary transportation costs will be paid at 
specific rates. 

§ 2. DMAS shall establish a flat rate for each level of 
service for HHAs located in three peer groups. These peer 
groups shall be determined by the geographic location of 
the HHA 's operating office and shall be classified as: 
URBAN, RURAL, or NORTHERN ViRGiNIA. The use of 
the Health Care Financing Administration (HCFA) 
designation of urban metropolttan statistical areas (MSAs) 
shall be incorporated in determining the appropriate peer 
group for these classifications. 

§ 3. A separate grouping shall be established within each 
of the three peer groups to distinguish between 
freestanding and hospital-based HHAs. This shall account 
for the higher costs of hospital-based agencies resulting 
from Medicare cost allocation requirements. The 
Department of Health's agencies shall be established in 
another peer group due to their unique cost 
characteristics (only one consolidated cost report is filed 
for all Department of Health agencies). Rates shall be 
calculated as follows: 

i. Each home health agency shall be placed in its 
appropriate peer group. 

2. Home health agencies' Medicaid cost per visit 
(exclusive of medical supplies costs) shall be obtained 
from the /989 cost-settled Medicaid Cost Reports. 
Costs shall be inflated to a common point in time 
(June 30, 199i) by using the percent of change in the 
moving average factor of the Data Resources, Inc. 
(DR!), National Forecast Tables for the Home Health 
Agency Market Basket. 

3. To determine the flat rate per visit effective July i, 
1991, the following methodology shall be utilized. 

a. Each HHA's per visit rate shall be normalized 
for those peer groups that have different wage 
indexes as determined by Medicare for the MSAs in 
Virginia. 

b. The normalized HHA peer group rates and visits 
shall be adjusted to remove any HHA per visit 
rates that are outside of plus or minus one 
standard deviation from the peer group mean to 
eliminate any data that might distort the median 
rate per visit determination. 

c. The peer group HHA's per visit rates shall be 

ranked and weighted by the number of Medicaid 
visits per discipline to determine a median rate per 
visit for each peer group at July i, i99i. 

d. The HHA's rate effective July i, i99i, shall be 
the lower of the peer group median or the 
Medicare upper limit per visit for each discipline. 

e. Separate rates shall be provided for the initial 
assessment, follow-up, and comprehensive visits for 
skilled nursing and for the initial assessment and 
follow-up visits for physical therapy, occupational 
therapy, and speech therapy. The comprehensive 
rate shall be 200% of the follow-up rate, and the 
initial assessment rates shall be $i5 higher than the 
follow-up rates. The lower of the peer group median 
or Medicare upper limits shall be adjusted as 
appropriate to assure budget neutrality when the 
higher rates for the comprehensive and initial 
assessment visits are calculated. 

4. The fee schedule shall be adjusted annually on or 
about January i, based on the percent of change in 
the moving average of Data Resources, Inc., National 
Forecast Tables for the Home Health Agency Market 
Basket determined in the third quarter of the previous 
calendar year. The method to calculate the annual 
update shall be: 

a. The HHA's peer group rate effective July i, 
1991, shall become the final peer group rate for the 
first partial year ending December 3i, i991, and 
shall be the interim peer group rate for calculating 
the update January i, i992. [ 'Fhe iHtefflH f1eeF 

gffltlf' fflle til /tl>!tlftFjl +, .J[}f}J; skttll he tlfltlttleti f6F 
-J{)BI}6 ef hisfflReat inflatian jfflm .Jttly +, ..J.BB-J, 
thJ'f.mgh Fleeemha 3+, .JBB.f; £fflfi For all HHA peer 
groups the interim peer group rate shall be updated 
for iOO% of historical inflation from July i, i99i, 
through December 3i, i99i, and shall become the 
final interim peer group rate which shall be 
updated by ] 50% of the forecasted inflation to the 
end of December 3i, i992, to establish the final 
peer group rate. [ The lower of the final peer group 
rates or the Medicare upper limit at January i, 
i992, will be effective for payments from January i, 
i992, through December 3i, i992. 

There will be a one time adjustment made for those 
HHA final peer group rates that were established at 
July i, i99i, based on the Medicare upper limits. 
The peer group median and the Medicare upper 
limit at July i, i99i, shall be updated by 100% of 
historical inflation from July i, i99i, through 
December 3i, i99i. The final interim peer group 
rate shall be the lower of the two which shall be 
updated by 50% of the forecasted inflation to the 
end of December 3i, i992, to establish the final 
peer group. For these peer groups the lower of the 
final peer group rate or the Medicare upper limit at 
January 1, i992, will be effective from July 1, i992, 
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through December 31, 1992. ] 

b. All subsequent year peer group rates shall be 
calculated ul!1izing this same method with the 
previous final [ interim ] peer group rate established 
on January 1 becoming the interim peer group rate 
at December 31 each year. The interim peer group 
rate shall be updated for 100% of historical inflation 
for the previous twelve months, January I through 
December 3I, and [ shall become the final interim 
peer group rate which shall be updated by ] 50% of 
the forecasted inflation for the subsequent I2 
months, January 1 through December 31. 

c. The annual update shall be compared to the 
Medicare upper limit per visit in effect on each 
January 1, and the HHA 's shall receive the lower of 
the annual update or the Medicare upper limit per 
visit as the [ final ] peer group rate. 

******** 

Title Qf Regulation: State Plan lor Medical Assistance 
Relating to Community Mental Health/Mental 
Retardation Services. 
VR 460-03-3.1100. Amount, Duration and Scope of 
Services. 
VR 460-03-3.1102. Case Management Services. 
VR 460-02-3.1300. Standards Established and Methods 
Used to Assure High Quality Care. 
VR 460-02-4.1920. Methods and Standards lor Establishing 
Payment Rates-Other Types of Care. 
VR 460-04-8.1500. Community Mental Health and Mental 
Retardation Services: Amount, Duration and Scope of 
Services. 

Statutory Authority: § 32.1-325 of the Code of Virginia. 

Effective Date: July I, 1992. 

Summary: 

This amendment governs rehabilitative services for 
persons with mental illness or mental retardation. 

The 1990 Appropriations Act (Item 466) directed the 
Department of Mental Health, Mental Retardation and 
Substance Abuse Services (DMHMRSAS) and DMAS to 
provide Medicaid coverage for community mental 
health and mental retardation services in Virginia. 
The purpose of this expansion of the Medicaid 
program is to obtain federal financial participation for 
some current programs and services as well as to 
meet future demand for treatment services. At a time 
of increasing fiscal constraints on state dollars, federal 
funding through Title XIX is the only mechanism 
available for addressing significant unmet service 
needs and continuing the Phase I Community Services 
initiative. In addition, this action enables the 
Commonwealth to make effective use of federal funds. 
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On October I. I990. Medicaid began coverage of 
mental health, mental retardation rehabilitation 
services under an emergency regulation. During 
subsequent months, the DMAS and DMHMRSAS 
received feedback and resolved implementation 
problems associated with the emergency regulation, as 
identified by the Community Services Boards (CSBs). 
Some of the regulation's provisions presented 
implementation problems which could only be 
resolved by substantive change to the regulation itself. 
Thus a second emergency regulation was implemented 
effective July I, I99I. 

The second emergency regulation differed from the 
initial regulation by including provisions proposed by 
the CSBs to simplify regulatory requirements imposed 
on the Boards, and to increase the services for which 
Medicaid reimbursement can be made. This final 
regulation reflects the content of the second 
emergency regulation and changes made to reflect 
public comments received. 

The scope and coverage of this final regulation 
include Medicaid options for mental health and 
mental retardation .services. The service definitions, 
provider requirements and qualification, and 
utilization review requirements included in the Plan 
change were developed by a task force of DMAS. 
DMHMRSAS, and local Community Services Board 
representatives. 

Covered mental health services include targeted case 
management and rehabilitation services (e.g., 
emergency services, partial hospitalization/day 
treatment for adults, psychosocial rehabilitation for 
adults, therapeutic day treatment for children and 
adolescents). 

For patients to be eligible to receive community 
mental health services, they must meet the standard 
Medicaid eligibility criteria. In addition, other 
service-speczfic criteria include the following: mental 
health targeted case management services will be 
limited to adults with serious mental illness and 
children with serious emotional disturbances or who 
are at risk for serious emotional disturbance, as 
determined by diagnosis, level of disability, and 
duration of illness; eligibility for mental health 
rehabilitation services will be determined by speczfic 
utilization criteria. 

Covered mental retardation services include targeted 
case management and rehabz1itation services such as 
day health and rehabilitation services. 

Targeted case management services will be directed 
to those Medicaid eligibles who are mentally retarded. 
All of the mental retardation services will be provided 
based on a plan of care, developed by the case 
manager, which is to be approved and reviewed by 
DMHMRSAS staff every six months. Eligibility for 
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mental retardation services will be determined by 
specific utilization criteria. 

The 1988-90 Appropriations Act specifically dictated 
controls upon the providers who would be eligible to 
provide these services. These new covered services 
w!l/ be limited to providers who meet the specified 
qualifications. Programs must: 

• Be in accordance with the DMHMRSAS 
Comprehensive State Plan, 1990-96 

• Be licensed under regulations promulgated by 
DMHMRSAS 

• Guarantee client access to emergency services on 
a 24-hour basis 

• Demonstrate willingness and ability to serve all in 
need, regardless of ability to pay, or eligibility for 
Medicazd 

• Have the necessary administrative and financial 
management capabilities 

• Have the capacity to document individual case 
records to meet state and federal requirements. 

VR 460-03-3.1100. Amount, Duration and Scope of 
Services. 

General. 

The provision of the following services cannot be 
reimbursed except when they are ordered or prescribed, 
and directed or performed witbin the scope of the license 
of a practitioner of the healing arts: laboratory and x-ray 
services, family planning services, and home health 
services. Physical therapy services will be reimbursed only 
when prescribed by a physician. 

§ 1. Inpatient hospital services other than those provided 
in an institution for mental diseases. 

A. Medicaid inpatient hospital admissions (lengths-of-stay) 
are limited to the 75th percentile of PAS (Professional 
Activity Study of the Commission on Professional and 
Hospital Activities) diagnostic/procedure limits. For 
admissions under 15 days that exceed the 75th percentile, 
the hospital must attach medical justification records to 
the billing invoice to be considered for additional coverage 
when medically justified. For all admissions that exceed 14 
days up to a maximum of 21 days, the hospital must 
attach medical justification records to the billing invoice. 
(See the exception to subsection F of this section.) 

B. Medicaid does not pay the medicare (Title XVIII) 
coinsurance for hospital care after 21 days regardless of 
the length-of-stay covered by the otber insurance. (See 
exception to subsection F of this section.) 

C. Reimbursement for induced abortions is provided in 
only those cases in which there would be a substantial 
endangerment to health or life of the mother if the fetus 
were carried to term. 

D. Reimbursement for covered hospital days is limited 
to one day prior to surgery, unless medically justified. 
Hospital claims with an admission date more than one day 
prior to the first surgical date will pend for review by 
medical staff to determine appropriate medical 
justification. The hospital must write on or attach the 
justification to the billing invoice for consideration of 
reimbursement for additional preoperative days. Medically 
justified situations are those where appropriate medical 
care cannot be obtained except in an acute hospital setting 
thereby warranting hospital admission. Medically 
unjustified days in such admissions will be denied. 

E. Reimbursement will not be provided for weekend 
(Friday /Saturday) admissions, unless medically justified. 
Hospital claims with admission dates on Friday or 
Saturday will be pended for review by medical staff to 
determine appropriate medical justification for these days. 
The hospital must write on or attach the justification to 
the billing invoice for consideration of reimbursement 
coverage for these days. Medically justified situations are 
those where appropriate medical care cannot be obtained 
except in an acute hospital setting tbereby warranting 
hospital admission. Medically unjustified days in such 
admissions will be denied. 

F. Coverage of inpatient hospitalization will be limited to 
a total of 21 days for all admissions within a fixed period, 
which would begin with the first day inpatient hospital 
services are furnished to an eligible recipient and end 60 
days from the day of the first admission. There may be 
multiple admissions during Ibis 60-day period; however, 
when total days exceed 21, all subsequent claims will be 
reviewed. Claims which exceed 21 days within 60 days 
with a different diagnosis and medical justification will be 
paid. Any claim which has the same or similar diagnosis 
will be denied. 

EXCEPTION: SPECIAL PROVISIONS FOR ELIGIBLE 
INDIVIDUALS UNDER 21 YEARS OF AGE: Consistent 
with 42 CFR 441.57, payment of medical assistance services 
shall be made on behalf of individuals under 21 years of 
age, who are Medicaid eligible, for medically necessary 
stays in acute care facilities in excess of 21 days per 
admission when such services are rendered for the 
purpose of diagnosis and treatment of health conditions 
identified through a physical examination. Medical 
documentation justifying admission and the continued 
length of stay must be attached to or written on the 
invoice for review by medical staff to determine medical 
necessity. Medically unjustified days in such admissions 
will be denied. 

G. Repealed. 

H. Reimbursement will not be provided for inpatient 
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hospitalization for those surgical and diagnostic procedures 
listed on the mandatory outpatient surgery list unless the 
inpatient stay is medically justified or meets one of the 
exceptions. The requirements for mandatory outpatient 
surgery do not apply to recipients in the retroactive 
eligibility period. 

I. For the purposes of organ transplantation, all similarly 
situated individuals will be treated alike. Coverage of 
transplant services for all eligible persons is limited to 
transplants lor kidneys and corneas. Kidney transplants 
require preauthorization. Cornea transplants do not require 
preauthorization. The patient must be considered 
acceptable lor coverage and treatment. The treating 
facility and transplant staff must be recognized as being 
capable of providing high quality care in the performance 
of the requested transplant. The amount of reimbursement 
for covered kidney transplant services is negotiable with 
the providers on an individual case basis. Reimbursement 
for covered cornea transplants is at the allowed Medicaid 
rate. Standards for coverage of organ transplant services 
are in Attachment 3.1 E. 

J. The department may exempt portions or all of the 
utilization review documentation requirements of 
subsections A, D, E, F as it pertains to recipients under 
age 21, G, or H in writing for specific hospitals from time 
to time as part of their ongoing hospital utilization review 
peformance evaluation. These exemptions are based on 
utilization review performance and review edit criteria 
which determine an individual hospital's review status as 
specified in the hospital provider manual. In compliance 
with federal regulations at 42 CFR 441.200, Subparts E and 
F, claims for hospitalization in which sterlization, 
hysterectomy or abortion procedures were performed, shall 
be subject to medical documentation requirements. 

K. Hospitals qualifying for an exemption of all 
documentation requirements except as described in 
subsection J above shall be granted "delegated review 
status" and shall, while the exemption remains in effect, 
not be required to submit medical documentation to 
support pended claims on a prepayment hospital utilzation 
review basis to the extent allowed by federal or state law 
or regulation. The following audit conditions apply to 
delegated review status for hospitals: 

I. The department shall conduct periodic on-site 
post-payment audits of qualifying hospitals using a 
statistically valid sampling of paid claims for the 
purpose of reviewing the medical necessity of 
inpatient stays. 

2. The hospital shall make all medical records of 
which medical reviews will be necessary available 
upon request, and shall provide an appropriate place 
for the department's auditors to conduct such review. 

3. The qualifying hospital will immediately refund to 
the department in accordance with § 32.1-325.1 A and 
B of the Code of Virginia the full amount of any 
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initial overpayment identified during such audit. 

4. The hospital may appeal adverse medical necessity 
and overpayment decisions pursuant to the current 
administrative process for appeals of post-payment 
review decisions. 

5. The department may, at its option, depending on 
the utilization review performance determined by an 
audit based on criteria set forth in the hospital 
provider manual, remove a hospital from delegated 
review status and reapply certain or all prepayment 
utilization review documentation requirements. 

§ 2. Outpatient hospital and rural health clinic services. 

2a. Outpatient hospital services. 

1. Outpatient hospital services means preventive, 
diagnostic, therapeutic, rehabilitative, or palliative 
services that: 

a. Are furnished to outpatients; 

b. Except in the case of nurse~midwife services, as 
specified in § 440.!65, are furnished by or under the 
direction of a physician or dentist; and 

c. Are furnished by an institution that: 

(l) Is licensed or formally approved as a hospital 
by an officially designated authority for state 
standard-setting; and 

(2) Except in the case of medical supervision of 
nurse~midwife services, as specified in § 440.165, 
meets the requirements for participation in 
Medicare. 

2. Reimbursement for induced abortions is provided in 
only those cases in which there would be substantial 
endangerment of health or life to the mother if the 
fetus were carried to term. 

3. Reimbursement will not be provided for outpatient 
hospital services for any selected elective surgical 
procedures that require a second surgical opinion 
unless a properly executed second surgical opinion 
form has been obtained from the physician and 
submitted with the invoice for payment, or is a 
justified emergency or exemption. 

2b. Rural health clinic services and other ambulatory 
services furnished by a rural health clinic. 

The same service limitations apply to rural health 
clinics as to all other services. 

2c. Federally qualified health center (FQHC) services 
and other ambulatory services that are covered under the 
plan and furnished by an FQHC in accordance with § 4231 
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of the State Medicaid Manual (HCFA Pub. 45-4). 

The same service limitations apply to FQHCs as to all 
other services. 

§ 3. Other laboratory and x-ray services. 

Service must be ordered or prescribed and directed or 
performed within the scope of a license of the practitioner 
of the healing arts. 

§ 4. Skilled nursing facility services, EPSDT and family 
planning. 

4a. Skilled nursing facility services (other than services 
in an institution for mental diseases) for individuals 21 
years of age or older. 

Service must be ordered or prescribed and directed or 
performed within the scope of a license of the practitioner 
of the healing arts. 

4b. Early and periodic screening and diagnosis of 
individuals under 21 years of age, and treatment of 
conditions found. 

I. Consistent with 42 CFR 441.57, payment of medical 
assistance services shall be made on behalf of 
individuals under 21 years of age, who are Medicaid 
eligible, for medically necessary stays in acute care 
facilities, and the accompanying attendant physician 
care, in excess of 21 days per admission when such 
services are rendered for the purpose of diagnosis and 
treatment of health conditions identified through a 
physical examination. 

2. Routine physicals and immunizations (except as 
provided through EPSDT) are not covered except that 
well-child examinations in a private physician's office 
are covered for foster children of the local social 
services departments on specific referral from those 
departments. 

3. Orthoptics services shall only be reimbursed if 
medically necessary to correct a visual defect 
identified by an EPSDT examination or evaluation. 
The department shall place appropriate utilization 
controls upon this service. 

4c. Family planning services and supplies for individuals 
of child-bearing age. 

Service must be ordered or prescribed and directed or 
performed within the scope of the license of a practitioner 
of the healing arts. 

§ 5. Physician's services whether furnished in the office, 
the patient's home, a hospital, a skilled nursing facility or 
elsewhere. 

A. Elective surgery as defined by the Program is 

surgery that is not medically necessary to restore or 
materially improve a body function. 

B. Cosmetic surgical procedures are not covered unless 
performed for physiological reasons and require Program 
prior approval. 

C. Routine physicals and immunizations are not covered 
except when the services are provided under the Early 
and Periodic Screening, Diagnosis, and Treatment (EPSDT) 
Program and when a well-child examination is performed 
in a private physician's office lor a foster child of the 
local social services department on specific referral from 
those departments. 

D. Psychiatric services are limited to an initial 
availability of 26 sessions, with one possible extension 
(subject to the approval of the Psychiatric Review Board) 
of 26 sessions during the first year of treatment. The 
availability is further restricted to no more than 26 
sessions each succeeding year when approved by the 
Psychiatric Review Board. Psychiatric services are further 
restricted to no more than three sessions in any given 
seven-day period. These limitations also apply to 
psychotherapy sessions by clinical psychologists licensed by 
the State Board of Medicine and psychologists clinical 
licensed by the Board of Psychology. 

E. Any procedure considered experimental is not 
covered. 

F. Reimbursement for induced abortions is provided in 
only those cases in which there would be a substantial 
endangerment of health or life to the mother if the fetus 
were carried to term. 

G. Physician visits to inpatient hospital patients are 
limited to a maximum of 21 days per admission within 60 
days for the same or similar diagnoses and is further 
restricted to medically necessary inpatient hospital days as 
determined by the Program. 

EXCEPTION: SPECIAL PROVISIONS FOR ELIGIBLE 
INDIVIDUALS UNDER 21 YEARS OF AGE: Consistent 
with 42 CFR 441.57, payment of medical assistance services 
shall be made on behalf of individuals under 21 years of 
age, who are Medicaid eligible, for medically necessary 
stays in acute care facilities in excess of 21 days per 
admission when such services are rendered for the 
purpose of diagnosis and treatment of health conditions 
identified through a physical examination. Payments for 
physician visits for inpatient days determined to be 
medically unjustified will be adjusted. 

H. Psychological testing and psychotherapy by clinical 
psychologists licensed by the State Board of Medicine and 
psychologists clinical licensed by the Board of Psychology 
are covered. 

I. Repealed. 

Virginia Register of Regulations 

3142 



J. Reimbursement will not be provided for physician 
services performed in the inpatient setting !or those 
surgical or diagnostic procedures listed on the mandatory 
outpatient surgery list unless the service is medically 
justified or meets one of the exceptions. The requirements 
of mandatory outpatient surgery do not apply to recipients 
in a retroactive eligibility period. 

K.' For the purposes of organ transplantation, all 
similarly situated individuals will be treated alike. 
Coverage of transplant services for all eligible persons is 
limited to transplants for kidneys and corneas. Kidney 
transplants require preauthorization. Cornea transplants do 
not require preauthorization. The patient must be 
considered acceptable for coverage and treatment. The 
treating facility and transplant staff must be recognized as 
being capable of providing high quality care in the 
performance of the requested transplant. The amount of 
reimbursement for covered kidney transplant services is 
negotiable with the providers on an individual case basis. 
Reimbursement for covered cornea transplants is at the 
allowed Medicaid rate. Standards for coverage of organ 
transplant services are in Attachment 3.1 E. 

§ 6. Medical care by other licensed practitioners within 
the scope of their practice as defined by state law. 

A. Podiatrists' services. 

1. Covered podiatry services are defined as reasonable 
and necessary diagnostic, medical, or surgical 
treatment of disease, injury, or defects of the human 
foot. These services must be within the scope of the 
license of the podiatrists' profession and defined by 
state law. 

2. The following services are not covered: preventive 
health care, including routine foot care; treatment of 
structural misalignment not requiring surgery; cutting 
or removal of corns, warts, or calluses; experimental 
procedures; acupuncture. 

3. The Program may place appropriate limits on a 
service based on medical necessity or for utilization 
control, or both. 

B. Optometric services. 

l. Diagnostic examination and optometric treatment 
procedures and services by ophthamologists, 
optometrists, and opticians, as allowed by the Code of 
Virginia and by regulations of the Boards of Medicine 
and Optometry, are covered for all recipients. Routine 
refractions are limited to once in 24 months except as 
may be authorized by the agency. 

C. Chiropractors' services. 

Not provided. 

D. Other practitioners' services. 
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1. Clinical psychologists' services. 

a. These limitations apply to psychotherapy sessions 
by clinical psychologists licensed by the State Board 
of Medicine and psychologists clinical licensed by 
the Board of Psychology. Psychiatric services are 
limited to an initial availability of 26 sessions, with 
one possible extension of 26 sessions during the first 
year of treatment. The availability is further 
restricted to no more than 26 sessions each 
succeeding year when approved by the Psychiatric 
Review Board. Psychiatric services are further 
restricted to no more than three sessions in any 
given seven~day period. 

b. Psychological testing and psychotherapy by 
clinical psychologists licensed by the State Board of 
Medicine and psychologists clinical licensed by the 
Board of Psychology are covered. 

§ 7. Home health services. 

A. Service must be ordered or prescribed and directed 
or performed within the scope of a license of a 
practitioner of the healing arts. 

B. Nursing services provided by a home health agency. 

l. Intermittent or parHime nursing service provided 
by a home health agency or by a registered nurse 
when no home health agency exists in the area. 

2. Patients may receive up to 32 visits by a licensed 
nurse within a 60~day period without authorization. A 
patient may receive a maximum of 64 nursing visits 
annually without authorization. If services beyond 
these limitations are determined by the physician to 
be required, then the home health agency shall 
request authorization from DMAS for additional 
services. 

C. Home health aide services provided by a home health 
agency. 

1. Home health aides must function under the 
supervision of a professional nurse. 

2. Home health aides must meet the certification 
requirements specified in 42 CFR 484.36. 

3. For home health aide services, patients may receive 
up to 32 visits within a 60-day period without 
authorization from DMAS. A recipient may receive a 
maximum of 64 visits annually without authorization. 
If services beyond these limitations are determined by 
the physician to be required, then the home health 
agency shall request authorization from DMAS for 
additional services. 

D. Medical supplies, equipment, and appliances suitable 
for use in the home. 
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I. All medically necessary supplies, equipment, and 
appliances are covered for patients of the home 
health agency. Unusual amounts, types, and duration 
of usage must be authorized by DMAS in accordance 
with published policies and procedures. When 
determined to be cost-effective by DMAS, payment 
may be made for rental of the equipment in lieu of 
purchase. 

2. Medical supplies, equipment, and appliances for all 
others are limited to home renal dialysis equipment 
and supplies, respiratory equipment and oxygen, and 
ostomy supplies, as authorized by the agency. 

3. Supplies, equipment, or appliances that are not 
covered include, but are not limited to, the following: 

a. Space conditioning equipment, such as room 
humidifiers, air cleaners, and air conditioners. 

b. Durable medical equipment and supplies for any 
hospital or nursing facility resident, except 
ventilators and associated supplies for nursing 
facility residents that have been approved by DMAS 
central office. 

c. Furniture or appliances not defined as medical 
equipment (such as blenders, bedside tables, 
mattresses other than for a hospital bed, pillows, 
blankets or other bedding, special reading lamps, 
chairs with special lift seats, hand-held shower 
devices, exercise bicycles, and bathroom scales). 

d. Items that are only for the recipient's comfort 
and convenience or for the convenience of those 
caring for the recipient (e.g., a hospital bed or 
mattress because the recipient does not have a 
decent bed; wheelchair trays used as a desk surface; 
mobility items used in addition to primary assistive 
mobility aide for caregiver's or recipient's 
convenience (i.e., electric wheelchair plus a manual 
chair); cleansing wipes. 

e. Prosthesis, except for artificial arms, legs, and 
their supportive devices which must be 
preauthorized by the DMAS central office (effective 
July 1, !989). 

f. Items and services which are not reasonable and 
necessary for the diagnosis or treatment of illness 
or injury or to improve the functioning of a 
malformed body member (for example, 
over~theKcounter drugs; dentifrices; toilet articles; 
shampoos which do not require a physician's 
prescription; dental adhesives; electric toothbrushes; 
cosmetic items, soaps, and lotions which do not 
require a physician's prescription; sugar and salt 
substitutes; support stockings; and nonlegend drugs. 

g. Orthotics, including braces, splints, and supports. 

h. Home or vehicle modifications. 

i. Items not 'suitable for or used primarily in the 
home setting (i.e., car seats, equipment to be used 
while at school, etc.). 

j. Equipment that the primary function is 
vocationally or educationally related (i.e., computers, 
environmental control devices, speech devices, etc.). 

E. Physical therapy, occupational therapy, or speech 
pathology and audiology services provided by a home 
health agency or medical rehabilitation facility. 

I. Service covered only as part of a physician's plan 
of care. 

2. Patients may receive up to 24 visits for each 
rehabilitative therapy service ordered within a 60-day 
period without authorization. Patients may receive up 
to 48 visits for each rehabilitative service ordered 
annually without authorization. If services beyond 
these limitations are determined by the physician to 
be required, then the home health agency shall 
request authorization from DMAS for additional 
services. 

§ 8. Private duty nursing services. 

Not provided. 

§ 9. Clinic services. 

A. Reimbursement for induced abortions is provided in 
only those cases in which there would be a substantial 
endangerment of health or life to the mother if the fetus 
was carried to term. 

B. Clinic services means preventive, diagnostic, 
therapeutic, rehabilitative, or palliative items or services 
that: 

I. Are provided to outpatients; 

2. Are provided by a facility that is not part of a 
hospital but is organized and operated to provide 
medical care to outpatients; and 

3. Except in the case of nurseKmidwife services, as 
specified in 42 dentist. 

§ 10. Dental services. 

A. Dental services are limited to recipients under 21 
years of age in fulfillment of the treatment requirements 
under the Early and Periodic Screening, Diagnosis, and 
Treatment (EPSDT) Program and defined as routine 
diagnostic, preventive, or restorative procedures necessary 
for oral health provided by or under the direct supervision 
of a dentist in accordance with the State Dental Practice 
Act. 
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B. Initial, periodic, and emergency examinations; 
required radiography necessary to develop a treatment 
plan; patient education; dental prophylaxis; fluoride 
treatments; dental sealants; routine amalgam and 
composite restorations; crown recementation; pulpotomies; 
emergency endodontics for temporary relief of pain; pulp 
capping; sedative fillings; therapeutic apical closure; topical 
palliative treatment for dental pain; removal of foreign 
body; simple extractions; root recovery; incision and 
drainage of abscess; surgical exposure of the tooth to aid 
eruption; sequestrectomy for osteomyelitis; and oral antral 
fistula closure are dental services covered without 
preauthoriza!ion by the state agency, 

C. All covered dental services not referenced above 
require preauthorization by the state agency, The following 
services are also covered through preauthorization: 
medically necessary full banded orthodontics, for 
handicapping malocclusions, minor tooth guidance or 
repositioning appliances, complete and partial dentures, 
surgical preparation (alveoloplasty) for prosthetics, single 
permanent crowns, and bridges. The following service is 
not covered: routine bases under restorations. 

D. The state agency may place appropriate limits on a 
service based on medical necessity, for utilization control, 
or both. Examples of service limitations are: examinations, 
prophylaxis, fluoride treatment (once/six months); space 
maintenance appliances; bitewing x-ray - two films 
(once/12 months); routine amalgam and composite 
"estorations (once/three years); dentures (once per 5 
years); extractions, orthodontics, tooth guidance appliances, 
permanent crowns, and bridges, endodontics, patient 
education and sealants (once). 

E. Limited oral surgery procedures, as defined and 
covered under Title XVlll (Medicare), are covered for all 
recipients, and also require preauthorization by the state 
agency. 

§ 1 L Physical therapy and related services. 

Physical therapy and related services shall be defined 
as physical therapy, occupational therapy, and 
speech-language pathology services. These services shall be 
prescribed by a physician and be part of a written plan of 
care. Any one of these services may be offered as the 
sole service and shall not be contingent upon the provision 
of another service. All practitioners and providers of 
services shall be required to meet state and federal 
licensing and/or certification requirements. 

!Ia. Physical Therapy, 

A. Services for individuals requiring physical therapy are 
provided only as an element of hospital inpatient or 
outpatient service, nursing facility service, home health 
service, services provided by a local school division 
employing qualified therapists, or when otherwise included 
as an authorized service by a cost provider who provides 
rehabilitation services. 
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B. Effective July l, 1988, the Program will not provide 
direct reimbursement to enrolled providers for physical 
therapy service rendered to patients residing in long term 
care facilities. Reimbursement for these services is and 
continues to be included as a component of the nursing 
homes' operating cost. 

C Physical therapy services meeting all of the following 
conditions shall be furnished to patients: 

l. Physical therapy services shall be directly and 
specifically related to an active written care plan designed 
by a physician after any needed consultation with a 
physical therapist licensed by the Board of Medicine; 

2. The services shall be of a level of complexity and 
sophistication, or the condition of the patient shall be of a 
nature that the services can only be performed by a 
physical therapist licensed by the Board of Medicine, or a 
physical therapy assistant who is licensed by the Board of 
Medicine and is under the direct supervision of a physical 
therapist licensed by the Board of Medicine. When 
physical therapy services are provided by a qualified 
physical therapy assistant, such services shall be provided 
under the supervision of a qualified physical therapist who 
makes an onsite supervisory visit at least once every 30 
days, This visit shall not be reimbursable. 

3. The services shall be specific and provide effective 
treatment for the patient's condition in accordance with 
accepted standards of medical practice; this includes the 
requirement that the amount, frequency, and duration of 
the services shall be reasonable. 

11 b, Occupational therapy, 

A. Services for individuals requiring occupational therapy 
are provided only as an element of hospital inpatient or 
outpatient service, nursing facility service, home health 
service, services provided by a local school division 
employing qualified therapists, or when otherwise included 
as an authorized service by a cost provider who provides 
rehabilitation services. 

B. Effective September 1, 1990, Virginia Medicaid will 
not make direct reimbursement to providers for 
occupational therapy services for Medicaid recipients 
residing in long-term care facilities. Reimbursement for 
these services is and continues to be included as a 
component of the nursing facilities' operating cost. 

C. Occupational therapy services shall be those services 
furnished a patient which meet all of the following 
conditions: 

l. Occupational therapy services shall be directly and 
specifically related to an active written care plan designed 
by a physician after any needed consultation with an 
occupational therapist registered and certified by the 
American Occupational Therapy Certification Board. 
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2. The services shall be of a level of complexity and 
sophistication, or the condition of the patient shall be of a 
nature that the services can only be performed by an 
occupational therapist registered and certified by the 
American Occupational Therapy Certification Board, a 
graduate of a program approved by the Council on 
Medical Education of the American Medical Association 
and engaged in the supplemental clinical experience 
required before registration by the American Occupational 
Therapy Association when under the supervision of an 
occupational therapist defined above, or an occupational 
therapy assistant who is certified by the American 
Occupational Therapy Certification Board under the direct 
supervision of an occupational therapist as defined above. 
When occupational therapy services are provided by a 
qualified occupational therapy assistant or a graduate 
engaged in supplemental clinical experience required 
before registration, such services shall be provided under 
the supervision of a qualified occupational therapist who 
makes an onsite supervisory visit at least once every 30 
days. This visit shall not be reimbursable. 

3. The services shall be specific and provide effective 
treatment for the patient's condition in accordance with 
accepted standards of medical practice; this includes the 
requirement that the amount, frequency, and duration of 
the services shall be reasonable. 

llc. Services for individuals with speech, hearing, and 
language disorders (provided by or under the supervision 
of a speech pathologist or audiologist; see Page 1, General 
and Page 12, Physical Therapy and Related Services.) 

A. These services are provided by or under the 
supervision of a speech pathologist or an audiologist only 
as an element of hospital inpatient or outpatient service, 
nursing facility service, home health service, services 
provided by a local school division employing qualified 
therapists, or when otherwise included as an authorized 
service by a cost provider who provides rehabilitation 
services. 

B. Effective September l, 1990, Virginia Medicaid will 
not make direct reimbursement to providers for 
speech-language pathology services for Medicaid recipients 
residing in longaterm care facilities. Reimbursement for 
these services is and continues to be included as a 
component of the nursing facilities' operating cost. 

C. Speech-language pathology services shall be those 
services furnished a patient which meet all of the 
following conditions: 

I. The services shall be directly and specifically related 
to an active written treatment plan designed by a 
physician alter any needed consultation with a 
speech-language pathologist licensed by the Board of 
Audiology and Speech Pathology, or, if exempted from 
licensure by statute, meeting the requirements in 42 CFR 
440.l!O(c); 

2. The services shall be of a level of complexity and 
sophistication, or the condition of the patient shall be of a 
nature that the services can only be performed by or 
under the direction of . a speech-language pathologist who 
meets the qualifications in number I. The program shall 
meet the requirements of 42 CFR 405.1719(c). AI least one 
qualified speech-language pathologist must be present at all 
times when speech-language pathology services are 
rendered; and 

3. The services shall be specific and provide effective 
treatment for the patient's condition in accordance with 
accepted standards of medical practice; this includes the 
requirement that the amount, frequency, and duration of 
the services shall be reasonable. 

lld. Authorization for services. 

A. Physical therapy, occupational therapy, and 
speech-language pathology services provided in outpatient 
settings of acute and rehabilitation hospitals, rehabilitation 
agencies, or home health agencies Shall include 
authorization for up to 24 visits by each ordered 
rehabilitative service within a 60-day period. A recipient 
may receive a maximum of 48 visits annually without 
authorization. The provider shall maintain documentation 
to justify the need for services. 

B. The provider shall request from DMAS authorization 
for treatments deemed necessary by a physician beyond 
the number authorized. This request must be signed anc' 
dated by a physician. Authorization for extended services 
shall be based on individual need. Payment shall not be 
made for additional service unless the extended provision 
of services has been authorized by DMAS. 

lle. Documentation requirements. 

A. Documentation of physical therapy, occupational 
therapy, and speech-language pathology services provided 
by a hospital-based outpatient setting, home health agency, 
a school division, or a rehabilitation agency shall, at a 
minimum: 

1. Describe the clinical signs and symptoms of the 
patient's condition; 

2. Include an accurate and complete chronological 
picture of the patient's clinical course and treatments; 

3. Document that a plan of care specifically designed 
for the patient has been developed based upon a 
comprehensive assessment of the patient's needs; 

4. Include a copy of the physician's orders and plan of 
care; 

5. Include all treatment rendered to the patient in 
accordance with the plan with specific attention to 
frequency, duration, modality, response, and identify who 
provided care (include full name and title); 
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6. Describe changes in each patient's condition and 
response to the rehabilitative treatment plan; 

7. (Except lor school divisions) describe a discharge 
plan which includes the anticipated improvements in 
functional levels, the time frames necessary to meet these 
goals, and the patient's discharge destination; and 

8. in school divisions, include an individualized education 
program (IEP) which describes the anticipated 
improvements in functional level in each school year and 
the time frames necessary to meet these goals. 

R Services not specifically documented in the patient's 
medical record as having been rendered shall be deemed 
not to have been rendered and no coverage shall be 
provided. 

lit Service limitations. The following general conditions 
shall apply to reimbursable physical therapy, occupational 
therapy, and speech-language pathology: 

A. Patient must be under the care of a physician who is 
legally authorized to practice and who is acting within the 
scope of his license. 

R Services shall be furnished under a written plan of 
treatment and must be established and periodically 
reviewed by a physician. The requested services or items 
must be necessary to carry out the plan of treatment and 
>nus! be related to the patient's condition. 

C. A physician recertification shall be required 
periodically, must be signed and dated by the physician 
who reviews the plan of treatment, and may be obtained 
when the plan of treatment is reviewed. The . physician 
recertification statement must indicate the continuing need 
for services and should estimate how long rehabilitative 
services will be needed. 

D. The physician orders for therapy services shall 
include the specific procedures and modalities to be used, 
identify the specific discipline to carry out the plan of 
care, and indicate the frequency and duration for services. 

E. Utilization review shall be performed to determine if 
services are appropriately provided and to ensure that the 
services provided to Medicaid recipients are medically 
necessary and appropriate. Services not specifically 
documented in the patient's medical record as having been 
rendered shall be deemed not to have been rendered and 
no coverage shall be provided. 

F. Physical therapy, occupational therapy and 
speech~language services are to be terminated regardless 
of the approved length of stay when further progress 
toward the established rehabilitation goal is unlikely or 
when the services can be provided by someone other than 
the skilled rehabilitation professionaL 

§ 12. Prescribed drugs, dentures, and prosthetic devices; 
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and eyeglasses prescribed by a physician skilled in 
diseases of the eye or by an optometrist 

12a. Prescribed drugs. 

1. Nonlegend drugs, except insulin, syringes, needles, 
diabetic test strips for clients under 21 years of age, 
and family planning supplies are not covered by 
Medicaid. This limitation does not apply to Medicaid 
recipients who are in skilled and intermediate care 
facilities. 

2. Legend drugs, with the exception of anorexiant 
drugs prescribed for weight loss and transdermal drug 
delivery systems, are covered. Coverage of anorexiants 
for other than weight loss requires preauthorization. 

3. The Program will 
drugs determined 
Administration (FDA) 
effectiveness. 

not provide reimbursement for 
by the Food and Drug 

to lack substantial evidence of 

4. Notwithstanding the provtswns of § 32.1-87 of the 
Code of Virginia, prescriptions for Medicaid recipients 
for specific multiple source drugs shall be filled with 
generic drug products listed in the Virginia Voluntary 
Formulary unless the physician or other practitioners 
so licensed and certified to prescribe drugs certifies in 
his own handwriting "brand necessary" for the 
prescription to be dispensed as written. 

5. New drugs, except for Treatment Investigational 
New Drugs (Treatment IND), are not covered until 
approved by the board, unless a physician obtains 
prior approvaL The new drugs listed in Supplement 1 
to the New Drug Review Program Regulations (VR 
460-05-2000.1000) are not covered. 

12b. Dentures. 

Provided only as a result of EPSDT and subject to 
medical necessity and preauthorization requirements 
specified -under Dental Services. 

12c. Prosthetic devices. 

A. Prosthetics services shall mean the replacement of 
missing arms and legs. Nothing in this regulation shall be 
construed to refer to orthotic services or devices. 

R Prosthetic devices (artificial arms and legs, and their 
necessary supportive attachments) are provided when 
prescribed by a physician or other licensed practitioner of 
the healing arts within the scope of their professional 
licenses as defined by state law. This service, when 
provided by an authorized vendor, must be medically 
necessary, and preauthorized for the minimum applicable 
component necessary for the activities of daily living. 

12d. Eyeglasses. 
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Eyeglasses shall be reimbursed for all recipients younger 
than 21 years of age according to medical necessity when 
provided by practitioners as licensed under the Code of 
Virginia. 

§ 13. Other diagnostic, 
rehabilitative services, i.e., 
elsewhere in this plan. 

13a. Diagnostic services. 

Not provided. 

13b. Screening services. 

Not provided. 

13c. Preventive services. 

Not provided. 

!3d. Rehabilitative services. 

screening, preventive, and 
other than those provided 

A. Intensive physical rehabilitation. 

I. Medicaid covers intensive inpatient rehabilitation 
services as defined in subdivision A 4 in facilities 
certified as rehabilitation hospitals or rehabilitation 
units in acute care hospitals which have been certified 
by the Department of Health to meet the 
requirements to be excluded from the Medicare 
Prospective Payment System. 

2. Medicaid covers intensive outpatient physical 
rehabilitation services as defined in subdivision A 4 in 
facilities which are certified as Comprehensive 
Outpatient Rehabilitation Facilities (CORFs). 

3. These facilities are excluded from the 21-day limit 
otherwise applicable to inpatient hospital services. Cost 
reimbursement principles are defined in Attachment 
4.19-A. 

4. An intensive rehabilitation program provides 
intensive skilled rehabilitation nursing, physical 
therapy, occupational therapy, and, if needed, speech 
therapy, cognitive rehabilitation, prosthetic-orthotic 
services, psychology, social work, and therapeutic 
recreation. The nursing staff must support the other 
disciplines in carrying out the activities of daily living, 
utilizing correctly the training received in therapy and 
furnishing other needed nursing services. The 
day-to-day activities must be carried out under the 
continuing direct supervision of a physician with 
special training or experience in the field of 
rehabilitation. 

5. Nothing in this regulation is intended to preclude 
DMAS from negotiating individual contracts with 
in-state intensive physical rehabilitation facilities for 
those individuals with special intensive rehabilitation 

needs. 

B. Community mental health services. 

Definitions. The following words and terms, when used 
in these regulations, shall have the following meanings 
unless the context clearly indicates otherwise: 

"Code" means the Code of Virginia. 

"DMAS" means the Department of Medical Assistance 
Services consistent with Chapter 10 (§ 32.1-323 et seq.) of 
Title 32.1 of the Code of Virginia. 

"DMHMRSAS" means Department of Mental Health, 
Mental Retardation and Substance Abuse Services 
consistent with Chapter 1(§ 37.1-39 et seq.) of Title 37.1 of 
the Code of Virginia. 

1. Mental health services. The following services, with 
their definitions, shall be covered· 

a. Intensive in~home services for chz1dren and 
adolescents under age 21 shall be time-limited 
interventions provided typically but not solely in 
the residence of an individual who is at risk of 
being moved into an out-of-home placement or who 
is being transitioned to home from out-of-home 
placement due to a disorder diagnosable under the 
Diagnostic and Statistical Manual of Mental 
Disorders-III·R (DSM-III-R). These services provide 
crisis treatment; individual and famzly counseling; 
life (e.g., counseling to assist parents to understand 
and practice proper child nutrition, child health 
care, personal hygiene, and financial management, 
etc), parenting (e.g., counseling to assist parents to 
understand and practice proper nurturing and 
discipline, and behavior management, etc.), and 
communication skills (e.g., counseling to assist 
parents to understand and practice appropn·ate 
problem-solving, anger management, and 
interpersonal interaction, etc.); case management 
activities and coordination with other required 
services; and 24-hour emergency response. These 
services shall be limited annually to 26 weeks. 

b. Therapeutic day treatment for children and 
adolescents shall be provided in sessions of two or 
more hours per day, to groups of seriously 
emotionally disturbed children and adolescents or 
children at risk of serious emotional disturbance in 
order to provide therapeutic interventions. Day 
treatment programs, limited annually to 260 days, 
provide evaluation, medication education and 
management, opportunities to learn and use daily 
living skzlls and to enhance social and interpersonal 
skills (e.g., problem solving, anger management, 
community responsibility, increased impulse control 
and appropriate peer relations, etc.), and individual, 
group and family counseling. 
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c. Day treatment/partial hospitalization services for 
adults shall be provided in sessions of two or more 
consecutive hours per day, which may be scheduled 
multiple times per week, to groups of individuals in 
a nonresidential setting. These seroices, limited 
annually to 260 days, include the major diagnostic, 
medical, psychiatric, psychosocial and 
psychoeducationa/ treatment modalities designed for 
individuals with serious mental disorders who 
require coordinated, intensive, comprehensive, and 
multidisciplinary treatment. 

d. Psychosocial rehabilitation for adults shall be 
provided in sessions of two or more consecutive 
hours per day to groups of individuals in a 
nonresidential setting. These services, limited 
annually to 312 days, include assessment, 
medication education, psychoeducation, 
opportunities to team and use independent living 
skills and to enhance social and interpersonal skills, 
family support, and education within a supportive 
and normalizing program structure and 
environment. 

e. Crisis intervention shall provide immediate 
mental health care, available 24 hours a day, seven 
days per week, to assist individuals who are 
experiencing acute mental dysfunction requiring 
immediate clinical attention. This service's 
objectives shall be to prevent exacerbation of a 
condition, to prevent injury to the client or others, 
and to provide treatment in the context of the least 
restrictive setting. Crisis intervention activities, 
limited annually to 180 hours, shall include 
assessing the crisis situation, providing short-term 
counseling designed to stabilize the individual or 
the family unit or both, providing access to further 
immediate assessment and follow-up, and linking 
the individual and family with ongoing care to 
prevent future crises. Crisis intervention services 
may include, but are not limited to, office visits, 
home visits, preadmiSsion screenings, telephone 
contacts, and other client-related activities for the 
prevention of institutionalization. 

2. Mental retardation services. Day health and 
rehabl1itation services shall be covered and the 
following definitions shall apply: 

a. Day health and rehabilitation services (limited to 
500 units per year) shall provide individualized 
activities, supports, training, supervision, and 
transportation based on a written plan of care to 
eligible persons for two or more hours per day 
scheduled multiple times per week. These services 
are intended to improve the recipient's condition or 
to maintain an optimal level of functioning, as well 
as to ameliorate the recipient's disabilities or 
deficits by reducing the degree of impairment or 
dependency. Therapeutic consultation to service 
providers, family, and friends of the client around 
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implementation of the plan of care may be included 
as part of the services provided by the day health 
and rehabilitation program. The provider [ f'lfft8t 
shall ] be licensed by DMHMRSAS as a Day 
Support Program. Specific components of day 
health and rehabilitation services include the 
following as needed: 

( 1) Self-care and hygiene skills; 

(2) Eating and toilet training skills; 

(3) Task learning skills: 

(4) Community resource utilization skills (e.g., 
training in time, telephone, basic computations with 
money, warning sign recognition, and personal 
identifications, etc.); 

(5) Environmental and behavior skills (e.g., training 
in punctuality, self-discipline, care of personal 
belongings and respect for property and in wearing 
proper clothing for the weather, etc); 

(6) Medication management; 

(7) Travel and related training to and from the 
training sites and service and support activities; 

(8) Skills related to the above areas, as appropriate 
that will enhance or retain the recipient's 
functioning. 

b. There shall be two levels of day health and 
rehabilitation services: Level I and Level II. 

( 1) Level I services shall be provided to individuals 
who meet the basic program eligibility requirements. 

(2) Level II services may be provided to individuals 
who meet the basic program eligibility requirements 
and for whom one or more of the following 
indicators are present. 

(a) The individual requires physical assistance to 
meet basic personal care needs (toilet training, 
feeding, medical conditions that require special 
attention). 

(b) The individual has extensive disability-related 
difficulties and requires additional, ongoing support 
to fully participate in programming and to 
accomplish individual service goals. 

(c) The individual requires extensive personal care 
or constant supervision to reduce or eliminate 
behaviors which preclude full participation in 
programming. A formal, written behavioral program 
is required to address behaviors such as, but not 
limited to, severe depression, self injury, aggression, 
or self-stimulation. 
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§ 14. Services for individuals age 65 or older in institutions 
for mental diseases. 

14a. Inpatient hospital services. 

Provided, no limitations. 

14b. Skilled nursing facility services. 

Provided, no limitations. 

14c. Intermediate care facility. 

Provided, no limitations. 

§ 15. Intermediate care services and intermediate care 
services for institutions for mental disease and mental 
retardation. 

15a. Intermediate care facility services (other than such 
services in an institution for mental diseases) for persons 
determined, in accordance with § 1902 (a)(31) (A) of the 
Act, to be in need of such care. 

Provided, no limitations. 

15b. Including such services in a public institution (or 
distinct part thereof) for the mentally retarded or persons 
with related conditions. 

Provided, no limitations. 

§ 16. Inpatient psychiatric facility services lor individuals 
under 22 years of age. 

Not provided. 

§ 17. Nurse-midwife services. 

Covered services for the nurse midwife are defined as 
those services allowed under the licensure requirements of 
the state statute and as specified in the Code of Federal 
Regulations, i.e., maternity cycle. 

§ 18. Hospice care (in accordance with § 1905 (o) of the 
Act). 

A. Covered hospice services shall be defined as those 
services allowed under the provisions of Medicare law and 
regulations as they relate to hospice benefits and as 
specified in the Code of Federal Regulations, Title 42, Part 
418. 

B. Categories of care. 

As described for Medicare and applicable to Medicaid, 
hospice services shall entail the following four categories 
of daily care: 

1. Routine home care is at-home care that is not 
continuous. 

2. Continuous home care consists of at-home care that 
is predominantly nursing care and is provided as 
shorHerm criSis care. A registered or licensed 
practical nurse must provide care for more than half 
of the period of the care. Home health aide or 
homemaker services may be provided in addition to 
nursing care. A minimum of [ S eight ] hours of care 
per day must be provided to qualify as continuous 
home care. 

3. Inpatient respite care is short-term inpatient care 
provided in an approved facility (freestanding hospice, 
hospital, or nursing facility) to relieve the primary 
caregiver(s) providing at-home care for the recipient. 
Respite care is limited to not more than [ I> five ] 
consecutive days. 

4. General inpatient care may be provided in an 
approved freestanding hospice, hospital, or nursing 
facility. This care is usually lor pain control or acute 
or chronic symptom management which cannot be 
successfully treated in another setting. 

C. Covered services. 

1. As required under Medicare and applicable to 
Medicaid, the hospice itsell [ ffi\iSt shall ] provide all 
or substantially all of the "core" services applicable 
for the terminal illness which are nursing care, 
physician services, social work, and counseling 
(bereavement, dietary, and spiritual). 

2. other services applicable lor the terminal illness 
that [ ffi\iSt shall ] be available but are not considered 
"core" services are drugs and biologicals, home health 
aide and homemaker services, inpatient care, medical 
supplies, and occupational and physical therapies and 
speech-language pathology services. 

3. These other services may be arranged, such as by 
contractual agreement, or provided directly by the 
hospice. 

4. To be covered, a certification that the individual is 
terminally ill [ ffi\iSt shall ] have been completed by 
the physician and hospice services must be reasonable 
and necessary for the palliation or management of the 
terminal illness and related conditions. The individual 
must elect hospice care and a plan of care must be 
established before services are provided. To be 
covered, services [ ffi\iSt shall ] be consistent with the 
plan of care. Services not specifically documented in 
the patient's medical record as having been rendered 
will be deemed not to have been rendered and no 
coverage will be provided. 

5. All services [ ffi\iSt shall ] be performed by 
appropriately qualified personnel, but it is the nature 
of the service, rather than the qualification of the 
person who provides it, that determines the coverage 
category of the service. The following services are 
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covered hospice services: 

a. Nursing care. Nursing care [ !lll!St shall ] be 
provided by a registered nurse or by a licensed 
practical nurse under the supervision of a graduate 
of an approved school of professional nursing and 
who is licensed as a registered nurse. 

b. Medical social services. Medical social services [ 
!lll!St shall ] be provided by a social worker who 
has at least a bachelor's degree from a school 
accredited or approved by the Council on Social 
Work Education, and who is working under the 
direction of a physician. 

c. Physician services. Physician services [ !lll!St shall 
] be performed by a professional who is licensed to 
practice, who is acting within the scope of his or 
her license, and who is a doctor of medicine or 
osteopathy, a doctor of dental surgery or dental 
medicine, a doctor of podiatric medicine, a doctor 
of optometry, or a chiropractor. The hospice 
medical director or the physician member of the 
interdisciplinary team [ !lll!St shall ] be a licensed 
doctor of medicine or osteopathy. 

d. Counseling services. Counseling services [ !lll!St 
shall ] be provided to the terminally ill individual 
and the family members or other persons caring for 
the individual at home. Bereavement counseling 
consists of counseling services provided to the 
individual's family up to one year after the 
individual's death. Bereavement counseling is a 
required hospice service, but it is not reimbursable. 

e. Short-term inpatient care. Short-term. inpatient 
care may be provided in a participating hospice 
inpatient unit, or a participating hospital or nursing 
facility. General inpatient care may be required for 
procedures necessary for pain control or acute or 
chronic symptom management which cannot be 
provided in other settings. Inpatient care may. also 
be furnished to provide respite for the individual's 
family or other persons caring for the individual at 
home. 

f. Durable medical equipment and supplies. Durable 
medical equipment as well as other self-help and 
personal comfort items related to the palliation or 
management of the patient's terminal illness is 
covered. Medical supplies include those that are 
part of the written plan of care. 

g. Drugs and biologicals. Only drugs used which are 
used primarily for the relief of pain and symptom 
control related to the individual's terminal illness 
are covered. 

h. Home health aide and homemaker services. 
Home health aides providing services to hospice 
recipients must meet the qualifications specified for 
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home health aides by 42 CFR 484.36. Home health 
aides may provide personal care services. Aides 
may also perform household services to maintain a 
safe and sanitary environment in areas of the home 
used by the patient, such as changing the bed or 
light cleaning and laundering essential to the 
comfort and cleanliness of the patient. Homemaker 
services may include assistance in personal care, 
maintenance of a safe and healthy environment and 
services to enable the individual to carry out the 
plan of care. Home health aide and homemaker 
services must be provided under the general 
supervision of a registered nurse. 

i. Rehabilitation services. Rehabilitation services 
include physical and occupational therapies and 
speech-language pathology services that are used for 
purposes of symptom control or to enable the 
individual to maintain activities of daily living and 
basic functional skills. 

D. Eligible groups. 

To be eligible for hospice coverage under Medicare or 
Medicaid, the recipient must have a life expectancy of six 
months or less, have knowledge of the illness and life 
expectancy, and elect to receive hospice services rather 
than active treatment for the illness. Both the attending 
physician and the hospice medical director must certify 
the life expectancy. The hospice must obtain the 
certification that an individual is terminally ill in 
accordance with the following procedures: 

l. For the first 90-day period of hospice coverage, the 
hospice must obtain, within two calendar days after 
the period begins, a written certification statement 
signed by the medical director of the hospice or the 
physician member of the hospice interdisciplinary 
group and the individual's attending physician if the 
individual has an attending physician. For the initial 
90-day period, if the hospice cannot obtain written 
certifications within two calendar days, it must obtain 
oral certifications within two calendar days, and 
written certifications no later than eight calendar days 
after the period begins. 

2. For any subsequent 90-day or 30-day period or a 
subsequent extension period during the individual's 
lifetime, the hospice must obtain, no later than two 
calendar days after the beginning of that period, a 
written certification statement prepared by the 
medical director of the hospice or the physician 
member of the hospice's interdisciplinary group. The 
certification must include the statement that the 
individual's medical prognosis is that his or her life 
expectancy is six months or less and the signature(s) 
of the physician(s). The hospice must maintain the 
certification statements. 

§ 19. Case management services for high-risk pregnant 
women and children up to age l, as defined in 
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Supplement 2 to Attachment 3.l·A in accordance with § 
1915(g) (I) of the Act. 

Provided, with limitations. See Supplement 2 for detail. 

§ 20. Extended services to pregnant women. 

20a. Pregnancy-related and postpartum services for 60 
days after the pregnancy ends. 

The same limitations on all covered services apply to 
this group as to all other recipient groups. 

20b. Services for any other medical conditions that may 
complicate pregnancy. 

The same limitations on all covered services apply to 
this group as to all other recipient groups. 

§ 21. Any other medical care and any other type of 
remedial care recognized under state law, specified by the 
Secretary of Health and Human Services. 

2la. Transportation. 

Nonemergency transportation is administered by local 
health department jurisdictions in accordance with 
reimbursement procedures established by the Program. 

2lb. Services of Christian Science nurses. 

Not provided. 

21 c. Care and services provided in Christian Science 
sanitoria. 

Provided, no limitations. 

2ld. Skilled nursing facility services for patients under 
21 years of age. 

Provided, no limitations. 

21 e. Emergency hospital services. 

Provided, no limitations. 

21f. Personal care services in recipient's home, 
prescribed in accordance with a plan of treatment and 
provided by a qualified person under supervision of a 
registered nurse. 

Not provided. 

Emergency Services for Aliens (17.e) 

No payment shall be made for medical assistance 
furnished to an alien who is not lawfully admitted for 
permanent residence or otherwise permanently residing in 
the United States under color of law unless such services 
are necessary for the treatment of an emergency medical 

condition of the alien. 

Emergency serviCes are defined as: 

Emergency treatment of accidental InJUry or medical 
condition (including emergency labor and delivery) 
manifested by acute symptoms of sufficient severity 
(including severe pain) such that the absence of 
immediate medical/surgical attention could reasonably be 
expected to result in: 

I. Placing the patient's health in serious jeopardy; 

2. Serious impairment of bodily functions; or 

3. Serious dysfunction of any bodily organ or part. 

Medicaid eligibility and reimbursement is conditional 
upon review of necessary documentation supporting the 
need for emergency services. Services and inpatient 
lengihs of stay cannot exceed the limits established for 
other Medicaid recipients. 

Claims for conditions which do not meet emergency 
critieria for treatment in an emergency room or for acute 
care hospital admissions for intensity of service or severity 
of illness will be denied reimbursement by the Department 
of Medical Assistance Services. 

VR 460-03-3.1102. Case Management Services. 

§ I. High risk pregnant women and children. 

A. Target group. 

To reimburse case management services for high-risk 
Medicaid eligible pregnant women and children up to age 
two. 

B. Areas of state in which services will be provided: 

181 Entire state. 

0 Only in the following geographic areas (authority of § 
l915(g) (l) of the Act is invoked to provide services 
less than statewide. 

C. Comparability of services. 

0 Services are provided in accordance with § 
1902(a)(lO)(B) of the Act. 

181 Services are not comparable in amount, duration, and 
scope. Authority of § l915(g)(l) of the Act is invoked 
to provide services without regard to the requirements 
of § l902(a)(l0) (B) of the Act. 

D. Definition of services. 

The case management services will provide maternal 
and child health coordination to minimize fragmentation of 
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care, reduce barriers, and link clients with appropriate 
services to ensure comprehensive, continuous health care. 
The Maternity Care Coordinator will provide: 

1. Assessment. Determining clients' service needs, 
which include psychosocial, nutrition, medical, and 
educational factors. 

2. Service planning. Developing an individualized 
description of what services and resources are needed 
to meet the service needs of the client and help 
access those resources. 

3. Coordination and referral. Assisting the client in 
arranging for appropriate services and ensuring 
continuity of care. 

4. Follow-up and monitoring. Assessing ongoing 
progress and ensuring services are delivered. 

5. Education and counseling. Guiding the client and 
developing a supportive relationship that promotes the 
service plan. 

E. Qualifications of providers. 

Any duly enrolled provider which the department 
determines is qualified who has signed an agreement with 
Department of Medical Assistance Services to deliver 
,Maternity Care Coordination services. Qualified service 
providers will provide case management regardless of 
their capacity to provide any other services under the 
Plan. A Maternity Care Coordinator is the Registered 
Nurse or Social Worker employed by a qualified service 
provider who provides care coordination services to 
eligible clients. The RN must be licensed in Virginia and 
should have a minimum of one year of experience in 
community health nursing and experience in working with 
pregnant women. The Social Worker (MSW, BSW) must 
have a minimum of one year of experience in health and 
human services, and have experience in working with 
pregnant women and their families. The Maternity Care 
Coordinator assists clients in accessing the health care and 
social service system in order that outcomes which 
contribute to physical and emotional health and wellness 
can be obtained. 

F. The state assures that the provzszon of case 
management services will not restrict an individual's free 
choice of providers in violation of§ 1902(af23) of the Act. 

1. Eligzble recipients will have free choice of the 
providers of case management services. 

2. Eligible recipients will have free choice of the 
providers of other medical care under the plan. 

G. Payment for case management services under the 
plan shall not duplicate payments made to public agencies 
or private entities under other program authorities for 
,this same purpose. 
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§ 2. Seriously mentally ill adults and emotionally disturbed 
children. 

A. Target Group. 

The Medicaid eligible individual shall meet the 
DMHMRSAS definition for "serious mental illness," or 
"serious emotional disturbance in children and 
adolescents." 

1. An active client for case management shall mean 
an individual for whom there is a plan of care in 
effect which requires regular direct or client-related 
contacts or communication or activity with the client, 
family, [ significant others, ] service providers, [ 
:Jignijietinl etheFs ] and others including a minimum 
of one face-toface contact within a 9o-day period. 
Billing can be submitted only for months in which 
direct or client-related contacts, activity or 
communications occur. 

2. There shall be no maximum service limits for case 
management services except case management 
services for individuals residing in institutions or 
medical facilities. For these individuals, reimbursement 
for case management shall be limited to 30 days 
immediately preceding discharge. Case management 
for institutionalized individuals may be billed for no 
more than two predischarge periods in 12 months. 

B. Areas of state in which services will be provided: 

IS/ Entire state. 

0 Only in the following geographic areas (authority of 
section 1915( gf 1) of the Act is invoked to provide 
services less than Statewide: 

C. Comparability of services. 

0 Services are provided in accordance with section 
1902(aj"10j"B) of the Act. 

~ Services are not comparable in amount, duration, and 
scope. Authority of section 1915( gf I) of the Act is 
invoked to provide services without regard to the 
requirements of section 1902(aj"IO[B) of the Act. 

D. Definition of services; mental health services. 

Case management services assist individual children and 
adults, in accessing needed medical, psychiatric, social, 
educational, vocational, and other supports essential to 
meeting basic needs. Services to be provided include: 

1. Assessment and planning services, to include 
developing an Individual Service Plan (does not 
include performing medical and psychiatric assessment 
but does include referral for such assessment); 

2. Linking the individual to services and supports 
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specified in the individualized service plan; 

3. Assisting the individual directly for the purpose of 
locating, developing -or obtaining needed services and 
resources; 

4. Coordinating services and service planning with 
other agencies and providers involved with the 
individual; 

5. Enhancing community integration by contacting 
other entities to arrange community access and 
involvement, including opportunities to learn 
community living skills and use vocational, civic, and 
recreational services; 

6. Making collateral contacts with the individuals' 
significant others to promote implementation of the 
service plan and community adjustment; 

7. Follow-up and monitoring to assess ongoing 
progress and to ensure services are delivered; and 

8. Education and counseling which guides the client 
and develops a supportive relationship that promotes 
the service plan. 

E. Qualifications of providers. 

1. Services are not comparable in amount, duration, 
and scope. Authority of § 1915( g( 1) of the Act is 
invoked to limit case management providers for 
individuals with mental retardation and individuals 
with serious/chronic mental illness to the Community 
Services Boards only to enable them to provide 
services to seriously/chronically mentally ill or 
mentally retarded individuals without regard to the 
requirements of§ 1902(a[10[B) of the Act. 

2. To qualify as a provider of services through DMAS 
for rehabilitative mental health case management, the 
provider of the services must meet certain criteria. 
These criteria shall be: 

a. The provider [ """" shall ] guarantee that clients 
have access to emergency services on a 24~hour 
basis; 

b. The provider [ """" shall ] demonstrate the 
ability to serve individuals in need of 
comprehensive services regardless of the individual's 
ability to pay or eligibility for Medicaid 
reimbursement; 

c. The provider [ """" shall ] have the 
administrative and financial management capacity 
to meet state and federal requirements; 

d. The provider [ """" shall ] have the ability to 
document and maintain individual case records in 
accordance with state and federal requirements; 

e. The services shall be in accordance with the 
Virginia Comprehensive State Plan for Mental 
Health, Mental Retardation and Substance Abuse 
Services; and 

f. The provider [ """" shall ] be certified as a 
mental health case management agency by the 
DMHMRSAS. 

3. Providers may bill Medicaid for mental health case 
management only when the services are provided by 
qualified mental health case managers. The case 
manager [ """" shall ] possess a combination of 
mental health work expen·ence or relevant education 
which indicates that the individual possesses the 
following knowledge, skills, and abilities. The 
incumbent [ """" shall ] have at entry level the 
following knowledge, skills and abilities. These [ """" 
shall ] be documented or observable in the application 
form or supporting documentation or in the interview 
(with appropriate documentation). 

a. Knowledge ol 

( 1) The nature of serious mental illness in adults 
and serious emotional disturbance in children and 
adolescents; 

(2) Treatment modalities and intervention 
techniques, such as behavior management., 
independent living skills training, supportiv, 
counseling, family education, cn'sis intervention, 
discharge planning and service coordination; 

(3) Different types of assessments, including 
functional assessment, and their uses in service 
planning; 

(4) Consumers' rights; 

(5) Local community resources and service delivery 
systems, including support services (e.g. housing, 
financial, social welfare, dental, educational, 
transportation, communication, recreational, 
vocati'!ll..ql, legal/advocacy), eligibility criteria and 
intake processes, termination criteria and 
procedures, and genen·c community resources (e.g. 
churches, clubs, self-help groups); 

(6) Types of mental health programs and services; 

(7) Effective oral, written and interpersonal 
communication; pn"nciples and techniques; 

(8) General principles of record documentation; and 

(9) The service planning process and major 
components of a service plan. 

b. Skills in: 

Virginia Register of Regulations 

3154 



(I) Interviewing; 

( 2) Observing, recording and reporting on an 
individual's functioning; 

(3) Identifying and documenting a consumer's needs 
for resources, services and other supports; 

( 4) Using information from assessments, evaluations, 
observation and interviews to develop service plans; 

(5) Identifying services within the community and 
established service system to meet the individual's 
needs; 

(6) Formulating, writing and implementing 
individualized service plans to promote goal 
attainment for [ seria.,sly menhl{/y ill tmti 
fh T!BftBJitil/y titsffl;•hed I persons [ with serious 
mental illness and emotional disturbances I ; 

(7) Negotiating with consumers and service 
providers; 

(8) Coordinating the provision of services by diverse 
public; and private providers; 

(9) Identifying community resources and 
organiZations and coordinating resources and 
activities; and 

( 10) Using assessment tools (e.g. level of function 
scale, life profile scale). 

c. Abilities to: 

(I) Demonstrate a positive regard for consumers 
and their families (e.g. treating consumers as 
individuals, allowing risk taking, avoiding 
stereotypes of [ menhlt/y ill I people [ with mental 
illness I , respecting consumers' and families' 
privacy, believing consumers are valuable members 
of society); 

(2) Be persistent and remain objective; 

(3) Work as a team member, maintaining effective 
inter- and intra-agency working relationships; 

(4) Work independently, performing position duties 
under general supervision; 

(5) Communicate effectively, verbally and in writing; 
and 

(6) Establish and maintain ongoing supportive 
relationships. 

F. The state assures that the provzswn of case 
management services will not restn'ct an individual's free 
choice of providers in violation of§ 1902(a,(23) of the Act. 
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I. Eligible recipients will have free choice of the 
providers of case management services. 

2. Eligible recipients will have free choice of the 
providers of other medical care under the plan. 

G. Payment for case management services under the 
plan shall not duplicate payments made to public agencies 
or private entities under other program authorities for 
this same purpose. 

§ 3. Youth at risk of serious emotional disturbance. 

A. Target Group. 

Medicaid eligible individuals who meet the DMHMRSAS 
definition of youth at risk of serious emotional 
disturbance. 

1. An active client shall mean an individual for whom 
there is a plan of care in effect which requires 
regular direct or client~related contacts or 
communication or activity with the client, family, 
service providers, signzficant others and others 
including a minimum of one face~toface contact 
within a 90-day period. Billing can be submitted only 
for months in which direct or client-related contacts, 
activity or communications occur. 

2. There shall be no maximum service limits for case 
management services except case management 
services for individuals residing in institutions or 
medical facilities. For these individuals, reimbursement 
for case management shall be limited to thirty days 
immediately preceding discharge. Case management 
for institutionalized individuals may be billed for no 
more than two predischarge periods in 12 months. 

B. Areas of state in which services will be provided· 

lSI Entire state. 

0 Only in the following geographic areas (authority oj 
section 1915(g,(l) of the Act is invoked to provide 
services less than Statewide: 

C. Comparability of services. 

0 Services are provided in accordance with section 
1902(a,(IO,(B) of the Act. 

f2J Services are not comparable in amount, duration, and 
scope. Authority of section 1915( g,( I) of the Act is 
invoked to provide services without regard to the 
requirements of section 1902(a,(IO,(B) of the Act. 

D. Definition of services; mental health services. 

Case management services assist youth at risk o) 
sen'ous emotional disturbance in accessing needed medical, 
psychiatric, social, educational, vocational, and other 
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supports essential to meeting basic needs. Services to be 
provided include: 

1. Assessment and planning services, to include 
developing an Individual Service Plan; 

2. Linking tke indivzdual directly to services and 
supports specified in the treatment/services plan; 

3. Assisting the individual directly for the purpose of 
locating, developing or obtaining needed services and 
resources; 

4. Coordinating services and service planning with 
other agencies and providers involved with the 
individual; 

5. Enhancing community integration by contacting 
other entities to arrange community access and 
involvement, including opportunities to learn 
community living skills, and use vocational, civic, and 
recreational services; 

6. Making collateral contacts which are nontherapy 
contacts with an individual's sigmficant others to 
promote treatment or community adjustment; 

7. Following~up and monitoring to assess ongoing 
progress and ensuring services are delivered; and 

8. Education and counseling which guides the client 
and develops a supportive relationship that promotes 
the service plan. 

E. Qualifications of providers. 

1. To qualify as a provider of case management 
services to youth at risk of serious emotional 
disturbance, the provider of the services must meet 
certain criteria. These criteria shall be: 

a. The provider [ ffltitJt shall] guarantee that clients 
have access to emergency services on a 24-hour 
basis; 

b. The provider [ ffltitJt shall ] demonstrate the 
ability to serve individuals in need of 
comprehensive services regardless of the individual's 
ability to pay or e/igibzlity for Medicaid 
reimbursement; 

c. The provider ffltitJt shall ] have the 
administrative and financial management capacity 
to meet siate and federal requirements; 

d. The provider [ ffltitJt shall ] have the ability to 
document and maintain individual case records in 
accordance with state and federal requirements; 

e. The services shall be in accordance with the 
Virginia Comprehensive State Plan for Mental 

Health, Mental Retardation and Substance Abuse 
Services; ancf 

f. The provider [ ffltitJt shall ] be certified as a 
mental health case management agency by the 
DMHMRSAS. 

2. Providers may bill Medicaid for mental health case 
management to youth at risk of serious emotional 
disturbance only when the services are provided by 
qualified mental health case managers. The case 
manager [ ffltitJt shall ] possess a combination of 
mental health work experience or relevant education 
which indicates that the individual possesses the 
following knowledge, skills, and abilities. The 
incumbent [ ffltitJt shall ] have at entry level the 
following knowledge, skills and abilities. These [ ffltitJt 
shall ] be documented or observable in the application 
form or supporting documentation or in the interview 
(with appropriate documentation). 

a. Knowledge of: 

( 1) The nature of serious mental illness in adults 
and serious emotional disturbance in chtldren and 
adolescents; 

(2) Treatment modalities and intervention 
techniques, such as behavior management, 
independent living skills training, supportive 
counseling, family education, crisis intervention, 
discharge planning and service coordination; 

(3) Different types 
functional assessment, 
planning; 

(4) Consumer's rights; 

of assessments, including 
and their uses in service 

( 5) Local community resources and service delivery 
systems, including support services (e.g. housing, 
financial, social welfare, dental, educational, 
transportation, communication, recreational, 
vocational, legal/advocacy), eligibz1ity criteria and 
intake processes, termination criteria and
procedures, and generic community resources (e.g. 
churches, clubs, self-help groups); 

(6) Types of mental health programs and services; 

(7) Effective oral, written and interpersonal 
communication principles and techniques; 

(8) General principles of record documentation; and 

(9) The service planning process and major 
components of a service plan. 

b. Skills in: 

( 1) interviewing; 
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( 2) Observing, recording and reporting on an 
individual's functioning; 

(3) Identifying and documenting a consumer's needs 
for resources, services and other supports; 

( 4) Using information from assessments, evaluations, 
observation and interviews to develop service plans; 

(5) Identifying services within the community and 
established service system to meet the individual's 
needs; 

(6) Formulating, writing and implementing 
individualized service plans to promote goal 
attainment for [ seri8US:y menhlllji ill <Htti 
tM!8H8tUtl/y tiitJttirhetf ] persons [ with serious 
mental illness and emotional disturbances ] ; 

(7) Negotiating with consumers and service 
providers; 

(8) Coordinating the provision of services by diverse 
public and private providers; 

(9) Identifying community resources and 
organizations and coordinating resources and 
activities; and 

( 1 0) Using assessment tools (e.g. level of function 
scale, life profile scale). 

c. Abilities to: 

( 1) Demonstrate a positive regard for consumers 
and their families (e.g. treating consumers as 
individuals, allowing risk taking, avoiding 
stereotypes of [ , f!entel/y iii ] people [ with mental 
illness ] , respecting consumers' and families' 
privacy, believing consumers are valuable members 
of society); 

(2) Be persistent and remain objective; 

(3) Work as a team member, maintaining effective 
inter- and intra- agency working relationships; 

(4) Work independently, performing position duties 
under general supervision; 

(5) Communicate effectively, verbally and in writing; 
and 

(6) Establish and maintain ongoing supportive 
relationships. 

F. The state assures that the provzszon of case 
management services wz1! not restrict an individual's free 
choice of providers in violation of§ 1902(aJ23) of the Act. 

1. Eligible recipients will have free choice of the 
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providers of case management services. 

2. Eligible recipients will have free choice of the 
providers of other medical care under the plan. 

G. Payment for case management services under the 
plan shall not duplicate payments made to public agencies 
or private entities under other program authorities for 
this same purpose. 

§ 4. Individuals with mental retardation. 

A. Target group. 

Medicaid eligible individuals who are mentally retarded 
as defined in state law. 

1. An active client for mental retardation case 
management shall mean an individual for whom there 
is a plan of care in effect which requires regular 
direct or client-related contacts or communication or 
activity with the client, family, service providers, 
significant others and others including a minimum of 
one face-toface contact within a 90-day period. Billing 
can be submitted only for months in which direct or 
client-related contacts, activity or communications 
occur. 

2. There shall be no maximum service limits for case 
management services except case management 
services for individuals residing in institutions or 
medical facilities. For these individuals, reimbursement 
for case management shall be limited to thirty days 
immediately preceding discharge. Case management 
for institutionalized individuals be billed for no more 
than two predischarge periods in twelve months. 

B. Areas of state in which services wz11 be provided: 

® Entire state. 

0 Only in the following geographic areas (authority of 
section 1915(gf1) of the Act is invoked to provide 
services less than statewide: 

C. Comparability of services. 

0 Services are provided in accordance with section 
!902(a.(10.(B) of the Act. 

{gj Services are not comparable in amount, duration, and 
scope. Authority of section 1915(g.(l) of the Act is 
invoked to provide services without regard to the 
requirements of section 1902(a.(IOJB) of the Act. 

D. Definition of services. 

Mental retardation services to be provided include: 

1. Assessment and planning services, to include 
developing a Consumer Service Plan (does not include 
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performing medical and psychiatric assessment but 
does include referral for such assessment); 

2. Linking the individual to services and supports 
specified in the consumer service plan; 

3. Assisting the individual directly for the purpose of 
locating, developing or obtaining needed services and 
resources; 

4. Coordinating services and service planning with 
other agencies and providers involved with the 
indivzdual; 

5. Enhancing community integration by contacting 
other entities to arrange community access and 
involvement, including opportunities to learn 
community living sktlls, and use vocational, civic and 
recreational services; 

6. Making collateral contacts with the individual's 
significant others to promote implementation of the 
service plan and community adjustment; 

7. Following~up and monitoring to assess ongoing 
progress and ensun·ng services are delivered; and 

8. Education and counseling which guides the client 
and develops a supportive relationship that promotes 
the service plan. 

E. Qualifications of providers. 

1. Services are not comparable in amount, duration, 
and scope. Authority of § J915(gfl) of the Act is 
invoked to limit case management providers for 
individuals with mental retardation and 
serious/chronic mental tllness to the Community 
Services Boards only to enable them to provide 
services to serious/chronically mentally ill or mentally 
retarded individuals without regard to the 
requirements of§ 1902(afl0JB) of the Act. 

2. To qualify as a provider of services through DMAS 
for rehabilitative mental retardation case 
management, the provider of the services must meet 
certain criteria. These criteria shall be: 

a. The provider [ fflHtJI shall] guarantee that clients 
have access to emergency services on a 24~hour 

basis,· 

b. The provider [ fflHtJI shall ] demonstrate the 
ability to serve individuals in need of 
comprehensive services regardless of the individual's 
ability to pay or eligibility for Medicaid 
reimbursement; 

c. The provider fflHtJI shall have the 
administrative and financial management capacity 
to meet state and federal requirements; 

d. The provider ( fflHtJI shall ] have the ability to 
document a!Jd maintain individual case records in 
accordance with state and federal requirements; 

e. The services shall be in accordance with the 
Virginia Comprehensive State Plan for Mental 
Health, Mental Retardation and Substance Abuse 
Services; and 

f. The provider ( fflHtJI shall ] be certified as a 
mental retardation case management agency by the 
DMHMRSAS. 

3. Providers may bill for Medicazd mental retardation 
case management only when the services are 
provided by qualified mental retardation case 
managers. The case manager [ ffl:i:i6£ shall ] possess a 
combination of mental retardation work experience or 
relevant education which indicates that the individual 
possesses the following knowledge, skills, and abilities. 
The incumbent [ fflHtJI shall ] have at entry level the 
following knowledge, skills and abilities. These ( fflHtJI 

shall ] be documented or observable in the application 
form or supporting documentation or in the interview 
(with appropriate documentation). 

a. Knowledge of." 

( 1) The definition, causes and program philosophy of 
mental retardation; 

( 2) Treatment modalities and intervention 
techniques, such as behavior management, 
independent living skills training, supportive 
counseling, family education, crisis intervention, 
discharge planning and service coordination; 

(3) Different types of assessments and their uses in 
program planning; 

(4) Consumers' rights; 

(5) Local [ community resources and ] service 
delivery systems, including support services [ , 
eligibility critria and intake process, termination 
criteria and procedures and generic community 
resources ] ; 

(6) Types of mental retardation programs and 
services; 

(7) Effective oral, written and interpersonal 
communication principles and techniques; 

(8) General principles of record documentation; and 

(9) The service planning process and the major 
components of a service plan. 

b. Skills in: 
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(I) Interviewing; 

( 2) Negotiating with consumers and service 
providers; 

(3) Observing, recording and reporting behaviors; 

(4) Identifying and documenting a consumer's needs 
for resources, services and other assistance; 

(5) Identifying services within the established service 
system to meet the consumer's needs; 

(6) Coordinating the provision of services by diverse 
public and private providers; 

(7) [ Arullyi!i. 'f! ffflfi p.'ttnl!h 'f! feF #te ~ neeth 
ef menteily• FettlJ'fied fJfWJt31lS Using information from 
assessments, evaluations, observation and interviews 
to develop service plans ] ; 

(8) Formulating, writing and implementing 
individualized consumer service plans to promote 
goal attainment for individuals with mental 
retardation; and 

(9) Using assessment tools. 

c. Abilities to: 

(I) Demonstrate a positive regard for consumers 
and their famz1ies (e.g. treating consumers as 
individuals, allowing risk taking, avoiding 
stereotypes of [ menttllly Mts,"¥ietJ ] people [ with 
mental retardation ] , respecting consumers' and 
families' privacy, believing consumers can grow); 

(2) Be persistent and remain objective; 

(3) Work as team member, maintaining effective 
inter- and intra-agency working relationships; 

(4) Work independently, performing position duties 
under general supervision; 

(5) Communicate effectively, verbally and in writing; 
and 

(6) Establish and maintain ongoing supportive 
relationships. 

F. The state assures that the provzswn of case 
management services will not restrict an individual's free 
choice of providers in violation of§ 1902(af23) of the Act. 

I. Eligible recipients wz/1 have free choice of the 
providers of case management services. 

2. Eligible recipients will have free choice of the 
providers of other medical care under the plan. 
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G. Payment for case management services under the 
plan shall not duplicate payments made to public agencies 
or private entities under other program authorities for 
this same purpose. 

§ 5. Individuals with mental retardation 
conditions who are participants in the 
community-based care waivers for persons 
retardation and related conditions. 

A. Target group. 

and related 
home and 

with mental 

Medicaid eligible individuals with mental retardation and 
related conditions, or a child under six years of age who 
is at developmental risk, who have been determined to be 
eligible for home and community based care waiver 
services for persons with mental retardation and related 
conditions. An active client for waiver case management 
shall mean an individual who receives a minimum of one 
face-to-face contact every two months and monthly 
on-going case management interactions. There shall be no 
maximum service limits for case management services. 
Case management services must be preauthorized by 
DMAS after review and recommendation by the care 
coordinator employed by DMHMRSAS and verification of 
waiver eligibility. 

B. Areas of state in which services will be provided: 

181 Entire State 

0 Only in the following geographic areas (authority of § 
1915(g)(l) of the Act is invoked to provide services 
less than statewide. 

C. Comparability of services. 

0 Services are provided in accordance with § 
1902(a) (10) (B) of the Act 

lEI Services are not comparable in amount, duration, and 
scope. Authority of § 1915(g)(l) of the Act is invoked 
to provide services without regard to the requirements 
of § 1902(a)(lO)(B) of the Act 

D. Definition of services. 

Mental retardation case management services to be 
provided include: 

1. Assessment and planning services to include 
developing a Consumer Service Plan (does not include 
performing medical and psychiatric assessment but 
does include referral for such assessment); 

2. Linking the individual to services and supports 
specified in the consumer service plan; 

3. Assisting the individual directly for the purpose of 
locating, developing or obtaining needed services and 
resources; 
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4. Coordinating services with other agencies and 
providers involved with the individual; 

5. Enhancing community integration by contacting 
other entities to arrange community access and 
involvement, including opportunities to learn 
community living skills, and use vocational, civic and 
recreational services; 

6. Making collateral contacts with the individual's 
significant others to promote implementation of the 
service plan and community adjustment; 

7. Following-up and monitoring to assess ongoing 
progress and ensuring services are delivered: and 

8. Education and counseling which guide the client 
and develop a supportive relationship that promotes 
the service plan. 

E. Qualifications of providers. 

1. Services are not comparable in amount, duration, 
and scope. Authority of § 1915(g) (1) of the Act is 
invoked to limit case management providers for 
individuals with mental retardation and serious/chronic 
mental illness to the community services boards only 
to enable them to provide services to 
seriously /chronically mentally ill or mentally retarded 
individuals without regard to the requirements of § 
1902(a)(10)(B) of the Act. 

2. To qualify as a provider of services through DMAS 
for rehabilitative mental retardation case management, 
the provider of the services must meet certain 
criteria. These criteria shall be: 

a. The provider [ m-ast shall ] guarantee that clients 
have access to emergency services on a 24-hour 
basis; 

b. The provider [ m-ast shall ] demonstrate the 
ability to serve individuals in need of comprehensive 
services regardless of the individuals' ability to pay 
or eligibility for Medicaid reimbursement; 

c. The provider [ m-ast shall ] have the 
administrative and financial management capacity to 
meet state and federal requirements; 

d. The provider [ m-ast shall ] have the ability to 
document and maintain individual case records in 
accordance with state and federal requirements; 

e. The services shall be in accordance with the 
Virginia Comprehensive State Plan for Mental 
Health, Mental Retardation and Substance Abuse 
Services; and 

f. The provider [ m-ast shall ] be certified as a 
mental retardation case management agency by the 

DMHMRSAS. 

3. Providers rriay bill for Medicaid mental retardation 
case management only when the services are provided 
by qualified mentai retardation case managers. The 
case manager [ m-ast shall ] possess a combination of 
mental retardation work experience or relevant 
education which indicates that the individual possesses 
the following knowledge, skills, and abilities at the 
entry level. These [ m-ast shall ] be documented or 
observable in the application form or supporting 
documentation or in the interview (with appropriate 
documentation). 

a. Knowledge of: 

(1) The definition, causes and program philosophy 
of mental retardation, 

(2) Treatment modalities and intervention 
techniques, such as behavior management, 
independent living skills training, supportive 
counseling, family education, cns1s intervention, 
discharge planning and service coordination, 

(3) Different types of assessments and their uses in 
program planning, 

( 4) Consumers' rights, 

(5) Local service delivery systems, including support 
services, 

(6) Types of mental retardation programs and 
services. 

(7) Effective oral, written and interpersonal 
communication principles and techniques, 

(8) General principles of record documentation, and 

(9) The service planning process and the major 
components of a service plan. 

b. Skills in: 

(1) Interviewing, 

(2) Negotiating with consumers and service 
providers, 

(3) Observing, recording and reporting behaviors, 

( 4) Identifying and documenting a consumer's needs 
for resources, services and other assistance, 

(5) Identifying services within the established 
service system to meet the consumer's needs, 

(6) Coordinating the provision of services by diverse 
public and private providers, 
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(7) Analyzing and planning for the service needs of 
mentally retarded persons, 

(8) Formulating, writing and implementing 
individualized consumer service plans to promote 
goal attainment for individuals with mental 
retardation, and 

(9) Using assessment tools. 

c. Abilities to: 

(1) Demonstrate a positive regard for consumers 
and their families (e.g., treating consumers as 
individuals, allowing risk taking, avoiding stereotypes 
of mentally retarded people, respecting consumers' 
and families' privacy, believing consumers can 
grow), 

(2) Be persistent and remain objective, 

(3) Work as team member, maintaining effective 
interagency and intraagency working relationships, 

(4) Work independently, performing position duties 
under general supervision, 

(5) Communicate effectively, verbally and in writing, 
and 

(6) Establish and maintain ongoing supportive 
relationships. 

F. The state assures that the prov1s10n of case 
management services will not restrict an individual's free 
choice of providers in violation of § 1902(a)(23) of the 
Act. 

1. Eligible recipients will have free choice of the 
providers of case management services. 

2. Eligible recipients will have free choice of the 
providers of other medical care under the plan. 

G. Payment for case management services under the 
plan shall not duplicate payments made to public agencies 
or private entities under other program authorities for this 
same purpose. 

VR 46&-02-3.1300. Standards Established and Methods 
Used to Assure High Quality of Care. 

The following is a description of the standards and the 
methods that will be used to assure that the medical and 
remedial care and services are of high quality: 

§ 1. Institutional care will be provided by facilities 
qualified to participate in Title XVII! and/or Title XIX. 

§ 2. utilization control. 
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A. Hospitals. 

1. The Commonwealth of Virginia is required by state 
law to take affirmative action on all hospital stays 
that approach 15 days. It is a requirement that the 
hospitals submit to the Department of Medical 
Assistance Services complete information on all 
hospital stays where there is a need to exceed 15 
days. The various documents which are submitted are 
reviewed by professional program staff, including a 
physician who determines if additional hospitalization 
is indicated. This review not only serves as a 
mechanism for approving additional days, but allows 
physicians on the Department of Medical Assistance 
Services' staff to evaluate patient documents and give 
the Program an insight into the quality of care by 
individual patient. In addition, hospital representatives 
of the Medical Assistance Program visit hospitals, 
review the minutes of the Utilization Review 
Committee, discuss patient care, and discharge 
planning. 

2. In each case for which payment for inpatient 
hospital services, or inpatient mental hospital services 
is made under the State Plan: 

a. A physician must certify at the time of admission, 
or if later, the time the individual applies for 
medical assistance under the State Plan that the 
individual requires inpatient hospital or mental 
hospital care. 

b. The physician, or physician assistant under the 
supervision of a physician, must recertify, at least 
every 60 days, that patients continue to require 
inpatient hospital or mental hospital care. 

c. Such services were furnished under a plan 
established and periodically reviewed and evaluated 
by a physician for inpatient hospital or mental 
hospital services. 

B. Long-stay acute care hospitals (nonmental hospitals). 

1. Services for adults in long-stay acute care hospitals. 
The population to be served includes individuals 
requiring mechanical ventilation, ongoing intravenous 
medication or nutrition administration, comprehensive 
rehabilitative therapy services and individuals with 
communicable diseases requiring universal or 
respiratory precautions. 

a. Long-stay acute care hospital stays shall be 
preauthorized by the submission of a completed 
comprehensive assessment instrument, a physician 
certification of the need for long-stay acute care 
hospital placement, and any additional information 
that justifies the need for intensive services. 
Physician certification must accompany the request. 
Periods of care not authorized by DMAS shall not 
be approved for payment. 
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b. These individuals must have long-term health 
conditions requiring close medical supervision, the 
need for 24~hour licensed nursing care, and the 
need for specialized services or equipment needs. 

c. At a minimum, these individuals must require 
physician visits at least once weekly, licensed 
nursing services 24 hours a day (a registered nurse 
whose sole responsibility is the designated unit must 
be on the nursing unit 24 hours a day on which the 
resident resides), and coordinated multidisciplinary 
team approach to meet needs that must include 
daily therapeutic leisure activities. 

d. In addition, the individual must meet at least one 
of the following requirements: 

(1) Must require two out of three of the following 
rehabilitative services: physical therapy, occupational 
therapy, speech-pathology services; each required 
therapy must be provided daily, five days per week, 
for a minimum of one hour each day; individual 
must demonstrate progress in overall rehabilitative 
plan of care on a monthly basis; or 

(2) Must require special equipment such as 
mechanical ventilators, respiratory therapy 
equipment (that has to be supervised by a licensed 
nurse or respiratory therapist), monitoring device 
(respiratory or cardiac), kinetic therapy; or 

(3) The individual must require at least one of the 
following special services: 

(a) Ongoing administration of intravenous 
medications or nutrition (i.e. total parenteral 
nutrition (TPN), antibiotic therapy, narcotic 
administration, etc.); 

(b) Special infection control precautions such as 
universal or respiratory precaution (this does not 
include handwashing precautions only); 

(c) Dialysis treatment that is provided on-unit (i.e. 
peritoneal dialysis); 

(d) Daily respiratory therapy treatments that must 
be provided by a licensed nurse or a respiratory 
therapist; 

(e) Extensive wound care requiring debridement, 
irrigation, packing, etc., more than two times a day 
(i.e. grade IV decubiti; large surgical wounds that 
cannot be closed; second- or third-degree burns 
covering more than 10% of the body); or 

(f) Ongoing management of multiple unstable 
ostomies (a single ostomy does not constitute a 
requirement for special care) requiring frequent 
care (i.e. suctioning every hour; stabilization of 
feeding; stabilization of elimination, etc.). 

e. utilization review shall be performed to 
determine if services are appropriately provided and 
to ensure th'at the services provided to Medicaid 
recipients are medically necessary and appropriate. 
Services not sPecifically documented in the 
individuals' medical records as having been 
rendered shall be deemed not to have been 
rendered and no coverage shall be provided. 

f. When the individual no longer meets long-stay 
acute care hospital criteria or requires services that 
the facility is unable to provide, then the individual 
must be discharged. 

2. Services to pediatric/adolescent patients in long-stay 
acute care hospitals. The population to be served shall 
include children requiring mechanical ventilation, 
ongoing intravenous medication or nutrition 
administration, daily dependence on device-based 
respiratory or nutritional support (tracheostomy, 
gastrostomy, etc.), comprehensive rehabilitative 
therapy services, and those children having 
communicable diseases reqmnng universal or 
respiratory precautions (excluding normal childhood 
diseases such as chicken pox, measles, strep throat, 
etc.) and with terminal illnesses. 

a. Long-stay acute care hospital stays shall be 
preauthorized by the submission of a completed 
comprehensive assessment instrument, a physician 
certification of the need for long-stay acute care, 
and any additional information that justifies the 
need for intensive services. Periods of care not 
authorized by DMAS shall not be approved for 
payment. 

b. The child must have ongoing health conditions 
requiring close medical supervision, the need for 
24-hour licensed nursing supervision, and the need 
for specialized services or equipment. The recipient 
must be age 21 or under. 

c. The child must minimally require physician visits 
at least once weekly, licensed nursing services 24 
hours a day (a registered nurse whose sole 
responsibility is that nursing unit must be on the 
unit 24 hours a day on which the child is residing), 
and a coordinated multidisciplinary team approach 
to meet needs. 

d. In addition, the child must meet one of the 
following requirements: 

(1) Must require two out of three of the following 
physical rehabilitative services: physical therapy, 
occupational therapy, speech-pathology services; each 
required therapy must be provided daily, fivedays 
per week, for a minimum of 45 minutes per day; 
child must demonstrate progress in overall 
rehabilitative plan of care on a monthly basis; or 
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(2) Must require special equipment such as 
mechanical ventilators, respiratory therapy 
equipment (that has to be supervised by licensed 
nurse or respiratory therapist), monitoring device 
(respiratory or cardiac), kinetic therapy, etc; or 

(3) Must require at least one of the following 
special services: 

(a) Ongoing administration of intravenous 
medications or nutrition (i.e. total parenteral 
nutrition (TPN), antibiotic therapy, narcotic 
administration, etc.); 

(b) Special infection control precautions such as 
universal or respiratory precaution (this does not 
include handwashing precautions only or isolation 
for normal childhood diseases such as measles, 
chicken pox, strep throat, etc.); 

(c) Dialysis treatment that is provided within the 
facility (i.e. peritoneal dialysis); 

(d) Daily respiratory therapy treatments that must 
be provided by a licensed nurse or a respiratory 
therapist; 

(e) Extensive wound care requiring debridement, 
irrigation, packing, etc. more than two times a day 
(i.e. grade IV decubiti; large surgical wounds that 
cannot be closed; second- or third-degree burns 
covering more than 10% of the body); 

(f) Ostomy care requiring services by a licensed 
nurse; 

(g) Services required for terminal care. 

e. In addition, the long-stay acute care hospital must 
provide for the educational and habilitative needs of 
the child. These services must be age appropriate, 
must meet state educational requirements, and must 
be appropriate to the child's cognitive level. Services 
must also be individualized to meet the child's 
specific needs and must be provided in an organized 
manner that encourages the child's participation. 
Services may include, but are not limited to, school, 
active treatment for mental retardation, habilitative 
therapies, social skills, and leisure activities. 
Therapeutic leisure activities must be provided daily. 

f. utilization review shall be performed to 
determine if services are appropriately provided and 
to ensure that the services provided to Medicaid 
recipients are medically necessary and appropriate. 
Services not specifically documented in the patient's 
medical record as having been rendered shall be 
deemed not to have been rendered and no coverage 
shall be provided. 

g. When the resident no longer meets long-stay 
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hospital criteria or requires services that the facility 
is unable to provide, the resident must be 
discharged. 

C. Nursing facilities. 

1. Long-term care of residents in nursing facilities will 
be provided in accordance with federal law using 
practices and procedures that are based on the 
resident's medical and social needs and requirements. 

2. Nursing facilities must conduct initially and 
periodically a comprehensive, accurate, standardized, 
reproducible assessment of each resident's functional 
capacity. This assessment must be conducted no later 
than 14 days after the date of admission and promptly 
after a significant change in the resident's physical or 
mental condition. Each resident must be reviewed at 
least quarterly, and a complete assessment conducted 
at least annually. 

3. The Department of Medical Assistance Services 
shall conduct at least annually a validation survey of 
the assessments completed by nursing facilities to 
determine that services provided to the residents are 
medically necessary and that needed services are 
provided. The survey will be composed of a sample of 
Medicaid residents and will include review of both 
current and closed medical records. 

4. Nursing facilities must submit to the Department of 
Medical Assistance Services resident assessment 
information at least every six months for utilization 
review. If an assessment completed by the nursing 
facility does not reflect accurately a resident's 
capability to perform activities of daily living and 
significant impairments in functional capacity, then 
reimbursement to nursing facilities may be adjusted 
during the next quarter's reimbursement review. Any 
individual who willfully and knowingly certifies (or 
causes another individual to certify) a material and 
false statement in a resident assessment is subject to 
civil money penalties. 

5. In order for reimbursement to be made to the 
nursing facility for a recipient's care, the recipient 
must meet nursing facility criteria as described in 
Supplement 1 to Attachment 3.1-C, Part 1 (Nursing 
Facility Criteria). 

In order for reimbursement to be made to the nursing 
facility for a recipient requiring specialized care, the 
recipient must meet specialized care criteria as 
described in Supplement 1 to Attachment 3.1-C, Part 2 
(Adult Specialized Care Criteria) or Part 3 
(Pediatric I Adolescent Specialized Care Criteria). 
Reimbursement for specialized care must be 
preauthorized by the Department of Medical 
Assistance Services. In addition, reimbursement to 
nursing facilities for residents requiring specialized 
care will only be made on a contractual basis. 
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In each case for which payment for nursing facility 
services is made under the State Plan, a physician 
must recommend at the time of admission or, if later, 
the time at which the individual applies for medical 
assistance under the State Plan that the individual 
requires nursing facility care. 

6. For nursing facilities, a physician must approve a 
recommendation that an individual be admitted to a 
facility. The resident must be seen by a physician at 
least once every 30 days for the first 90 days after 
admission, and at least once every 90 days thereafter. 
At the option of the physician, required visits after the 
initial visit may alternate between personal visits by 
the physician and visits by a physician assistant or 
nurse practitioner. 

7. When the resident no longer meets nursing facility 
criteria or requires services that the nursing facility is 
unable to provide, then the resident must be 
discharged. 

D. Facilities for the Mentally Retarded (FMR) and 
Institutions for Mental Disease (!MD). 

l. With respect to each Medicaid-eligible resident in 
an FMR or IMD in Virginia, a written plan of care 
must be developed prior to admission to or 
authorization of benefits in such facility, and a regular 
program of independent professional review (including 
a medical evaluation) shall be completed periodically 
for such services. The purpose of the review is to 
determine: the adequacy of the services available to 
meet his current health needs and promote his 
maximum physical well being; the necessity and 
desirability of his continued placement in the facility; 
and the feasibility of meeting his health care needs 
through alternative institutional or noninstitutional 
services. Long-term care of residents in such facilities 
will be provided in accordance with federal law that 
is based on the resident's medical and social needs 
and requirements. 

2. With respect to each intermediate care FMR or 
!MD, periodic on-site inspections of the care being 
provided to each person receiving medical assistance, 
by one or more independent professional review teams 
(composed of a physician or registered nurse and 
other appropriate health and social service personnel), 
shall be conducted. The review shall include, with 
respect to each recipient, a determination of the 
adequacy of the services available to meet his current 
health needs and promote his maximum physical 
well~being, the necessity and desirability of continued 
placement in the facility, and the feasibility of 
meeting his health care needs through alternative 
institutional or noninstitutional services. Full reports 
shall be made to the state agency by the review team 
of the findings of each inspection, together with any 
recommendations. 

3. In order for reimbursement to be made to a 
facility for the mentally retarded, the resident must 
meet criteria · for placement in such facility as 
described in Supplement I, Part 4, to Attachment 3.1-C 
and the facility must provide active treatment for 
mental retardation. 

4. In each case for which payment for nursing facility 
services for the mentally retarded or institution for 
mental disease services is made under the State Plan: 

a. A physician must certify for each applicant or 
recipient that inpatient care is needed in a facility 
for the mentally retarded or an institution for 
mental disease. The certification must be made at 
the time of admission or, if an individual applies for 
assistance while in the facility, before the Medicaid 
agency authorizes payment; and 

b. A physician, or physician assistant or nurse 
practitioner acting within the scope of the practice 
as defined by state law and under the supervision of 
a physician, must recertify for each applicant at 
least every 365 days that services are needed in a 
facility for the mentally retarded or institution for 
mental disease. 

5. When a resident no longer meets criteria for 
facilities for the mentally retarded or an institution 
for mental disease or no longer requires active 
treatment in a facility for the mentally retarded, then 
the resident must be discharged. 

E. Home health services. 

1. Home health services which meet the standards 
prescribed for participation under Title XVIII will be 
supplied. 

2. Home health services shall be provided by a 
licensed home health agency on a part-time or 
intermittent basis to a homebound recipient in his 
place of residence. The place of residence shall not 
include a hospital or nursing facility. Home health 
services must be prescribed by a physician and be 
part of a written plan of care utilizing the Home 
Health Certification and Plan of Treatment forms 
which the physician shall review at least every 62 
days. 

3. Except in limited circumstances described in 
subdivision 4 below, to be eligible for home health 
services, the patient must be essentially homebound. 
The patient does not have to be bedridden. Essentially 
homebound shall mean: 

a. The patient is unable to leave home without the 
assistance of others or the use of special equipment; 

b. The patient has a mental or emotional problem 
which is manifested in part by refusal to leave the 
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home environment or is of such a nature that it 
would not be considered safe for him to leave home 
unattended; 

c. The patient is ordered by the physician to restrict 
activity due to a weakened condition following 
surgery or heart disease of such severity that stress 
and physical activity must be avoided; 

d. The patient has an active communicable disease 
and the physician quarantines the patient. 

4. Under the following conditions, Medicaid will 
reimburse for home health services when a patient is 
not essentially homebound. When home health services 
are provided because of one of the following reasons, 
an explanation must be included on the Home Health 
Certification and Plan of Treatment forms: 

a. When the combined cost of transportation and 
medical treatment exceeds the cost of a home 
health services visit; 

b. When the patient cannot be depended upon to go 
to a physician or clinic for required treatment, and, 
as a result, the patient would in all probability have 
to be admitted to a hospital or nursing facility 
because of complications arising from the lack of 
treatment; 

c. When the visits are for a type of instruction to 
the patient which can better be accomplished in the 
home setting; 

d. When the duration of the treatment is such that 
rendering it outside the home is not practical. 

5. Covered services. Any one of the following services 
may be offered as the sole home health service and 
shall not be contingent upon the provision of another 
service. 

a. Nursing services, 

b. Home health aide services, 

c. Physical therapy services, 

d. Occupational therapy services, 

e. Speech-language pathology services, or 

f. Medical supplies, equipment, and appliances 
suitable for use in the home. 

6. General conditions. The following general conditions 
apply to reimbursable home health services. 

a. The patient must be under the care of a 
physician who is legally authorized to practice and 
who is acting within the scope of his or her license. 
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The physician may be the patient's private physician 
or a physician on the staff of the home health 
agency or a physician working under an 
arrangement with the institution which is the 
patient's residence or, if the agency is 
hospital-based, a physician on the hospital or agency 
staff. 

b. Services shall be furnished under a written plan 
of care and must be established and periodically 
reviewed by a physician. The requested services or 
items must be necessary to carry out the plan of 
care and must be related to the patient's condition. 
The written plan of care shall appear on the Home 
Health Certification and Plan of Treatment forms. 

c. A physician recertification shall be required at 
intervals of at least once every 62 days, must be 
signed and dated by the physician who reviews the 
plan of care, and should be obtained when the plan 
of care is reviewed. The physician recertification 
statement must indicate the continuing need for 
services and should estimate how long home health 
services will be needed. Recertifications must 
appear on the Home Health Certification and Plan 
of Treatment forms. 

d. The physician orders for therapy services shall 
include the specific procedures and modalities to be 
used, identify the specific discipline to carry out the 
plan of care, and indicate the frequency and 
duration for services. 

e. The physician orders for durable medical 
equipment and supplies shall include the specific 
item identification including an modifications, the 
number of supplies needed monthly, and an estimate 
of how long the recipient will require the use of the 
equipment or supplies. All durable medical 
equipment or supplies requested must be directly 
related to the physician's plan of care and to the 
patient's condition. 

f. A written physician's statement located in the 
medical record must certify that: 

(1) The home health services are required because 
the individual is confined to his or her home 
(except when receiving outpatient services); 

(2) The patient needs licensed nursing care, home 
health aide services, physical or occupational 
therapy, speech-language pathology services, or 
durable medical equipment and/or supplies; 

(3) A plan for furnishing such services to the 
individual has been established and is periodically 
reviewed by a physician; and 

( 4) These services were furnished while the 
individual was under the care of a physician. 
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g. The plan of care shall contain at least the 
following information: 

(I) Diagnosis and prognosis, 

(2) Functional limitations, 

(3) Orders for nursing or other therapeutic services, 

( 4) Orders for medical supplies and equipment, 
when applicable 

(5) Orders for home health aide services, when 
applicable, 

(6) Orders for medications and treatments, when 
applicable, 

(7) Orders for special dietary or nutritional needs, 
when applicable, and 

(8) Orders for medical tests, when applicable, 
including laboratory tests and x-rays 

6. utilization review shall be performed by DMAS to 
determine if services are appropriately provided and 
to ensure that the services provided to Medicaid 
recipients are medically necessary and appropriate. 
Services not specifically documented in patients' 
medical records as having been rendered shall be 
deemed not to have been rendered and no 
reimbursement shall be provided. 

7. All services furnished by a home health agency, 
whether provided directly by the agency or under 
arrangements with others, must be performed by 
appropriately qualified personnel. The following 
criteria shall apply to the provision of home health 
services: 

a. Nursing services. Nursing services must be 
provided by a registered nurse or by a licensed 
practical nurse under the supervision of a graduate 
of an approved school of professional nursing and 
who is licensed as a registered nurse. 

b. Home health aide services. Home health aides 
must meet the qualifications specified for home 
health aides by 42 CFR 484.36. Home health aide 
services mily include assisting with personal hygiene, 
meal preparation and feeding, walking, and taking 
and recording blood pressure, pulse, and respiration. 
Home health aide services must be provided under 
the general supervision of a registered nurse. A 
recipient may not receive duplicative home health 
aide and personal care aide services. 

c. Rehabilitation services. Services shall be specific 
and provide effective treatment for patients' 
conditions in accordance with accepted standards of 
medical practice. The amount, frequency, and 

duration of the services shall be reasonable. 
Rehabilitative services shall be provided with the 
expectation, ' based on the assessment made by 
physicians of patients' rehabilitation potential, that 
the condition of patients will improve significantly in 
a reasonable and generally predictable period of 
time, or shall be necessary to the establishment of a 
safe and effective maintenance program required in 
connection with the specific diagnosis. 

(1) Physical therapy services shall be directly and 
specifically related to an active written care plan 
designed by a physician after any needed 
consultation with a physical therapist licensed by the 
Board of Medicine. The services shall be of a level 
of complexity and sophistication, or the condition of 
the patient shall be of a nature that the services 
can only be performed by a physical therapist 
licensed by the Board of Medicine, or a physical 
therapy assistant who is licensed by the Board of 
Medicine and is under the direct supervision of a 
physical therapist licensed by the Board of 
Medicine. When physical therapy services are 
provided by a qualified physical therapy assistant, 
such services shall be provided under the 
supervision of a qualified physical therapist who 
makes an onsite supervisory visit at least once every 
30 days. This visit shall not be reimbursable. 

(2) Occupational therapy services shall be directly 
and specifically related to an active written care' 
plan designed by a physician after any needed 
consultation with an occupational therapist registered 
and certified by the American Occupational Therapy 
Certification Board. The services shall be of a level 
of complexity and sophistication, or the condition of 
the patient shall be of a nature that the services 
can only be performed by an occupational therapist 
registered and certified by the American 
Occupational Therapy Certification Board, or an 
occupational therapy assistant who is certified by 
the American Occupational Therapy Certification 
Board under the direct superv1swn of an 
occupational therapist as defined above. When 
occupational therapy services are provided by a 
qualified occupational therapy assistant, such 
services shall be provided under the supervision of 
a qualified occupational therapist who makes an 
onsite supervisory visit at least once every 30 days. 
This visit shall not be reimbursable. 

(3) Speech-language pathology services shall be 
directly and specifically related to an active written 
care plan designed by a physician after any needed 
consultation with a speech-language pathologist 
licensed by the Board of Audiology and Speech 
Pathology. The services shall be of a level of 
complexity and sophistication, or the condition of 
the patient shall be of a nature that the services 
can only be performed by a speech-language 
pathologist licensed by the Board of Audiology and 
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Speech Pathology. 

d. Durable medical equipment and supplies. Durable 
medical equipment, supplies, or appliances must be 
ordered by the physician, be related to the needs of 
the patient, and included on the plan of care. 
Treatment supplies used for treatment during the 
visit are included in the visit rate. Treatment 

, supplies left in the home to maintain treatment 
after the visits shall be charged separately. 

e. A visit shall be defined as the duration of time 
that a nurse, home health aide, or rehabilitation 
therapist is with a client to provide services 
prescribed by a physician and that are covered 
home health services. Visits shall not be defined in 
measurements or increments of time. 

F. Optometrists' services are limited to examinations 
(refractions) after preauthorization by the state agency 
except for eyeglasses as a result of an Early and Periodic 
Screening, Diagnosis, and Treatment (EPSDT). 

G. In the broad category of Special Services which 
includes nonemergency transportation, all such services for 
recipients will require preauthorization by a local health 
department. 

H. Standards in other specialized high quality programs 
such as the program of Crippled Children's Services will 
be incorporated as appropriate. 

I. Provisions will be made for obtaining recommended 
medical care and services regardless of geographic 
boundaries. 

* * * 

PART I. 
INTENSIVE PHYSICAL REHABILITATIVE SERVICES. 

§ 1.1. A patient qualifies lor intensive inpatient or 
outpatient rehabilitation if: 

A. Adequate treatment of his medical condition requires 
an intensive . rehabilitation program consisting of a 
multiadisciplinary coordinated team approach to improve 
his ability to function as independently as possible; and 

B. It has been established that the rehabilitation 
program cannot be safely and adequately carried out in a 
less intense setting. 

§ 1.2. In addition to the initial disability requirement, 
participants shall meet the following criteria: 

A. Require at least two of the listed therapies in 
addition to rehabilitative nursing: 

l. Occupational Therapy 
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2. Physical Therapy 

3. Cognitive Rehabilitation 

4. Speech-Language Therapy 

B. Medical condition stable and compatible with an 
active rehabilitation program. 

PART II. 
INPATIENT ADMISSION AUTHORIZATION. 

§ 2.1. Within 72 hours of a patient's admission to an 
intensive rehabilitation program, or within 72 hours of 
notification .to the facility of the patient's Medicaid 
eligibility, the facility shall notify the Department of 
Medical Assistance Services in writing of the patient's 
admission. This notification shall include a description of 
the admitting diagnoses, plan of treatment, expected 
progress and a physician's certification that the patient 
meets the admission criteria. The Department of Medical 
Assistance Services will make a determination as to the 
appropriateness of the admission for Medicaid payment 
and notify the facility of its decision. II payment is 
approved, the Department will establish and notify the 
facility of an approved length of stay. Additional lengths of 
stay shall be reques ted in writing and approved by the 
Department. Admissions or lengths of stay not authorized 
by the Department of Medical Assistance Services will not 
be approved for payment. 

PART Ill. 
DOCUMENTATION REQUIREMENTS. 

§ 3.1. Documentation of rehabilitation services shall, at a 
minimum: 

A. Describe the clinical signs and symptoms of the 
patient necessitating admission to the rehabilitation 
program; 

B. Describe any prior treatment and attempts to 
rehabilitate the patient; 

C. Document an accurate and complete chronological 
picture of the patient's clinical course and progress in 
treatment; 

D. Document that a multiwdisciplinary coordinated 
treatment plan specifically designed lor the patient has 
been developed; 

E. Document in detail all treatment rendered to the 
patient in accordance with the plan with specific attention 
to frequency, duration, modality, response to treatment, 
and identify who provided such treatment; 

F. Document each change in each of the patient's 
conditions; 

G. Describe responses to and the outcome of treatment; 
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and 

H. Describe a discharge plan which includes the 
anticipated improvements in functional levels, the time 
frames necessary to meet these goals, and the patient's 
discharge destination. 

§ 3.2. Services not specifically documented in the patient's 
medical record as having been rendered will be deemed 
not to have been rendered and no reimbursement will be 
provided. 

PART IV. 
INPATIENT REHABILITATION EVALUATION. 

§ 4.1. For a patient with a potential for physical 
rehabilitation for which an outpatient assessment cannot be 
adequately performed, an intensive evaluation of no more 
than seven calendar days will be allowed. A 
comprehensive assessment will be made of the patient's 
medical condition, functional limitations, prognosis, possible 
need for corrective surgery, attitude toward rehabilitation, 
and the existence of any social problems affecting 
rehabilitation. After these assessments have been made, 
the physician, in consultation with the rehabilitation team, 
shall determine and justify the level of care required to 
achieve the stated goals. 

§ 4.2. If during a previous hospital stay an individual 
completed a rehabilitation program for essentially the 
same condition for which inpatient hospital care is now 
being considered, reimbursement for the evaluation will 
not be covered unless there is a justifiable intervening 
circumstance which necessitates a re·evaluation. 

§ 4.3. Admissions for evaluation and/or training for solely 
vocational or educational purposes or for developmental or 
behavioral assessments are not covered services. 

PART V. 
CONTINUING EVALUATION. 

§ 5.1. Team conferences shall be held as needed but at 
least every two weeks to assess and document the patient's 
progress or problems impeding progress. The team shall 
periodically assess the validity of the rehabilitation goals 
established at the time of the initial evaluation, and make 
appropriate adjustments in the rehabilitation goals and the 
prescribed treatment program. A review by the various 
team members of each others' notes does not constitute a 
team conference. A summary of the conferences, noting 
the team members present, shall be recorded in the 
clinical record and reflect the reassessments of the various 
contributors. 

§ 5.2. Rehabilitation care is to be terminated, regardless of 
the approved length of stay, when further progress toward 
the established rehabilitation goal is unlikely or further 
rehabilitation can be achieved in a less intensive setting. 

§ 5.3. Utilization review shall be performed to determine 

if services are appropriately provided and to ensure that 
the services provided to Medicaid recipients are medically 
necessary and appropriate. Services not specifically 
documented in the patient's medical record as having been 
rendered shall be deemed not to have been rendered and 
no reimbursment shall be provided. 

PART VI. 
THERAPEUTIC FURLOUGH DAYS. 

§ 6.1. Properly documented medical reasons for furlough 
may be included as part of an overall rehabilitation 
program. Unoccupied beds (or days) resulting from an 
overnight therapeutic furlough will not be reimbursed by 
the Department of Medical Assistance Services. 

PART VII. 
DISCHARGE PLANNING. 

§ 7.1. Discharge planning shall be an integral part of the 
overall treatment plan which is developed at the time of 
admission to the program. The plan shall identify the 
anticipated improvements in functional abilities and the 
probable discharge destination. The patient, unless unable 
to do so, or the responsible party shall participate in the 
discharge planning. Notations concerning changes in the 
discharge plan shall be entered into the record at least 
every two weeks, as a part of the team conference. 

PART Vlll. 
REHABILITATION SERVICES TO PATIENTS. 

§ 8.1. Rehabilitation services are medically prescribed 
treatment for improving or restoring functions which have 
been impaired by illness or injury or, where function has 
been permanently lost or reduced by illness or injury, to 
improve the individual's ability to perform those tasks 
required for independent functioning. The rules pertaining 
to them are: 

A. Rehabilitative nursing. 

Rehabilitative nursing requires education, training, or 
experience that provides special knowledge and clinical 
skills to diagnose nursing needs and treat individuals who 
have health problems characterized by alteration in 
cognitive and functional ability. 

Rehabilitative nursing are those services furnished a 
patient which meet all of the following conditions: 

l. The services shall be directly and specifically 
related to an active written treatment plan approved 
by a physician after any needed consultation with a 
registered nurse who is experienced in rehabilitation; 

2. The services shall be of a level of complexity and 
sophistication, or the condition of the patient shall be 
of a nature that the services can only be performed 
by a registered nurse or licensed professional nurse, 
nursing assistant, or rehabilitation technician under the 
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direct supervision of a registered nurse who is 
experienced in rehabilitation; 

3. The services shall be provided with the expectation, 
based on the assessment made by the physician of the 
patient's rehabilitation potential, that the condition of 
the patient will improve significantly in a reasonable 
and generally predictable period of time, or shall be 
necessary to the establishment of a safe and effective 
maintenance program required in connection with a 
specific diagnosis; and 

4. The service shall be specific and provide effective 
treatment for the patient's condition in accordance 
with accepted standards of medical practice and 
include the intensity of rehabilitative nursing services 
which can only be provided in an intensive 
rehabilitation setting. 

B. Physical therapy. 

Physical therapy services are those services furnished a 
patient which meet all of the following conditions: 

1. The services shall be directly and specifically 
related to an active written treatment plan designed 
by a physician after any needed consultation with a 
physical therapist licensed by the Board of Medicine; 

2. The services shall be of a level of complexity and 
sophistication, or the condition of the patient shall be 
of a nature that the services can only be performed 
by a physical therapist licensed by the Board of 
Medicine, or a physical therapy assistant who is 
licensed by the Board of Medicine and under the 
direct supervision of a qualified physical therapist 
licensed by the Board of Medicine; 

3. The services shall be provided with the expectation, 
based on the assessment made by the physician of the 
patient's rehabilitation potential, that the condition of 
the patient will improve significantly in a reasonable 
and generally predictable period of time, or shall be 
necessary to the establishment of a safe and effective 
maintenance program required in connection with a 
specific diagnosis; and 

4. The services shall be specific and provide effective 
treatment for the patient's condition in accordance 
with accepted standards of medical practice; this 
includes the requirement that the amount, frequency 
and duration of the services shall be reasonable. 

C. Occupational therapy. 

Occupational therapy services are those services 
furnished a patient which meet all of the following 
conditions: 

1. The services shall be directly and specifically 
related to an active written treatment plan designed 
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by the physician after any needed consultation with an 
occupational therapist registered and certified by the 
American Occupational Therapy Certification Board; 

2. The services shall be of a level of complexity and 
sophistication, or the condition of the patient shall be 
of a nature, that the services can only be performed 
by an occupational therapist registered and certified 
by the American Occupational Therapy Certification 
Board or an occupational therapy assistant certified by 
the American Occupational Therapy Certification 
Board under the direct supervision of a qualified 
occupational therapist as defined above; 

3. The services shall be provided with the expectation, 
based on the assessment made by the physician of the 
patient's rehabilitation potential, that the condition of 
the patient will improve significantly in a reasonable 
and generally predictable period of time, or shall be 
necessary to the establishment of a safe and effective 
maintenance program required in connection with a 
specific diagnosis; and 

4. The services shall be specific and provide effective 
treatment for the patient's condition in accordance 
with accepted standards of medical practice; this 
includes the reQuirement that the amount, frequency 
and duration of the services shall be reasonable. 

D. Speech-Language therapy. 

Speech~Language therapy services are those services 
furnished a patient which meet all of the following 
conditions: 

1. The services shall be directly and specifically 
related to an active written treatment plan designed 
by a physician after any needed consultation with a 
speech-language pathologist licensed by the Board of 
Audiology and Speech Pathology; 

2. The services shall be of a level of complexity and 
sophistication, or the condition of the patient shall be 
of a nature that the services can only be performed 
by a speech-language pathologist licensed by the Board 
of Audiology and Speech Pathology; 

3. The services shall be provided with the expectation, 
based on the assessment made by the physician of the 
patient's rehabilitation potential, that the condition of 
the patient will improve significantly in a reasonable 
and generally predictable period of time, or shall be 
necessary to the establishment of a safe and effective 
maintenance program required in connection with a 
speCific diagnosis; and 

4. The services shall be specific and provide effective 
treatment for the patient's condition in accordance 
with accepted standards of medical practice; this 
includes the requirement that the amount, frequency 
and duration of the services shall be reasonable. 
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E. Cognitive rehabilitation. 

Cognitive 
furnished a 
conditions: 

rehabilitation services are those services 
patient which meet all of the following 

1. The services shall be directly and specifically 
related to an active written treatment plan designed 
by the physician after any needed consultation with a 
clinical psychologist experienced in working with the 
neurologically impaired and licensed by the Board of 
Medicine; 

2. The services shall be of a level of complexity and 
sophistication, or the condition of the patient shall be 
of a nature, that the services can only be rendered 
after a neuropsychological evaluation administered by 
a clinical psychologist or physician experienced in the 
administration of neuropsychological assessments and 
licensed by the Board of Medicine and in accordance 
with a plan of care based on the findings of the 
neuropsychological evaluation; 

3. Cognitive rehabiitation therapy services may be 
provided by occupational therapists, speech-language 
pathologists, and psychologists who have experience in 
working with the neurologically impaired when 
provided under a plan recommended and coordinated 
by a physician or clinical psychologist licensed by the 
Board of Medicine; 

4. The cognitive rehabilitation services shall be an 
integrated part of the total patient care plan and shall 
relate to information processing deficits which are a 
consequence of and related to a neurologic event; 

5. The services include activities to improve a variety 
of cognitive functions such as orientation, 
attention/concentration, reasoning, memory, 
discrimination and behavior; and 

6. The services shall be provided with the expectation, 
based on the assessment made by the physician of the 
patient's rehabilitation potential, that the condition of 
the patient will improve significantly in a reasonable 
and generally predictable period of time, or shall be 
necessary to the establishment of a safe and effective 
maintenance program required in connection with a 
specific diagnosis. 

F. Psychology. 

Psychology services are those services furnished a 
patient which meet all of the following conditions: 

I. The services shall be directly and specifically 
related to an active written treatment plan ordered by 
a physician; 

2. The services shall be of a level of complexity and 
sophistication, or the condition of the patient shall be 

of a nature that the services can only be performed 
by a qualified psychologist as required by state law; 

3. The services shall be provided with the expectation, 
based on the assessment made by the physician of the 
patient's rehabilitation potential, that the condition of 
the patient will improve significantly in a reasonable 
and generally predictable period of time, or shall be 
necessary to the establishment of a safe and effective 
maintenance program required in connection with a 
specific diagnosis; and 

4. The services shall be specific and provide effective 
treatment for the patient's condition in accordance 
with accepted standards of medical practice; this 
includes the requirement that the amount, frequency 
and duration of the services shall be reasonable. 

G. Social work. 

Social work services are those services furnished a 
patient which meet all of the following conditions: 

I. The services shall be directly and specifically 
related to an active written treatment plan ordered by 
a physician; 

2. The services shall be of a level of complexity and 
sophistication, or the condition of the patient shall be 
of a nature that the services can only be performed 
by a qualified social worker as required by state law; 

3. The services shall be provided with the expectation, 
based on the assessment made by the physician of the 
patient's rehabilitation potential, that the condition of 
the patient will improve significantly in a reasonable 
and generally predictable period of time, or shall be 
necessary to the establishment of a safe and effective 
maintenance program required in connection with a 
specific diagnosis; and 

4. The services shall be specific and provide effective 
treatment for the patient's condition in accordance 
with accepted standards of practice; this includes the 
requirement that the amount, frequency and duration 
of the services shall be reasonable. 

H. Recreational therapy. 

Recreational therapy are those services furnished a 
patient which meet all of the following conditions: 

1. The services shall be directly and specifically 
related to an active written treatment plan ordered by 
a physician; 

2. The services shall be of a level of complexity and 
sophistication, or the condition of the patient shall be 
of a nature that the services are performed as an 
integrated part of a comprehensive rehabilitation plan 
of care by a recreation therapist certified with the 

Virginia Register of Regulations 

3170 



National Council for Therapeutic Recreation at the 
professional level; 

3. The services shall be provided with the expectation, 
based on the assessment made by the physician of the 
patient's rehabilitation potential, that the condition of 
the patient will improve significantly in a reasonable 
and generally predictable period of time, or shall be 
necessary to the establishment of a safe and effective 
maintenance program required in connection with a 
specific diagnosis; and 

4. The services shall be specific and provide effective 
treatment for the patient's condition in accordance 
with accepted standards of practice; this includes the 
requirement that the amount, frequency and duration 
of the services shall be reasonable. 

I. Prosthetic/orthotic services. 

l. Prosthetic services furnished to a patient include 
prosthetic devices that replace all or part of an 
external body member, and services necessary to 
design the device, including measuring, fitting, and 
instructing the patient in its use; 

2. Orthotic device services furnished to a patient 
include orthotic devices that support or align 
extremities to prevent or correct deformities, or to 
improve functioning, and services necessary to design 
the device, including measuring, fitting and instructing 
the patient in its use; and 

3. Maxillofacial prosthetic and related dental services 
are those services that are specifically related to the 
improvement of oral function not to incluqe routine 
oral and dental care. 

4. The services shall be directly and specifically 
related to an active written treatment plan approved 
by a physician after consultation with a prosthetist, 
orthotist, or a licensed, board eligible prosthodontist, 
certified in Maxillofacial prosthetics. 

5. The services shall be provided with the expectation, 
based on the assessment made by physician of the 
patient's rehabilitation potential, that the condition of 
the patient will improve significantly in a reasonable 
and predictable period of time, or shall be necessary 
to establish an improved functional state of 
maintenance. 

6. The services shall be specific and provide effective 
treatment for the patient's condition in accordance 
with accepted standards of medical and dental 
practice; this includes the requirement that the 
amount, frequency, and duration of the services be 
reasonable. 

J. Durable medical equipment. 
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1. Durable medical equipment furnished the patient 
receiving approved covered rehabilitation services is 
covered when the equipment is necessary to carry out 
an approved plan of rehabilitation. A rehabilitation 
hospital or a rehabilitation unit of a hospital enrolled 
with Medicaid under a separate provider agreement 
for rehabilitative services may supply the durable 
medical equipment. The provision of the equipment is 
to be billed as an outpatient service. Medically 
necessary medical supplies, equipment and appliances 
shall be covered. Unusual amounts, types, and duration 
of usage must be authorized by DMAS in accordance 
with published policies and procedures. When 
determined to be cost-effective by DMAS, payment 
may be made for rental of the equipment in lieu of 
purchase. Payment shaH not be made for additional 
equipment or supplies unless the extended provision of 
services has been authorized by DMAS. All durable 
medical equipment is subject to justification of need. 
Durable medical equipment normaUy supplied by the 
hospital for inpatient care is not covered by this 
provision. 

2. Supplies, equipment, or appliances that are not 
covered for recipients of intensive physical 
rehabilitative services include, but are not limited to, 
the following: 

a. Space conditioning equipment, such as room 
humidifiers, air cleaners, and air conditioners; 

b. Durable medical equipment and supplies for any 
hospital or nursing facility resident, except 
ventilators and associated supplies for nursing 
facility residents that have been approved by DMAS 
central office; 

c. Furniture or appliance not defined as medical 
equipment (such as blenders, bedside tables, 
mattresses other than for a hospital bed, pillows, 
blankets or other bedding, special reading lamps, 
chairs with special lift seats, hand-held shower 
devices, exercise bicycles, and bathroom scales); 

d. Items that are only for the recipient's comfort 
and convenience or for the convenience of those 
caring for the recipient (e.g., a hospital bed or 
mattress because the recipient does not have a 
decent bed; wheelchair trays used as a desk surface; 
mobility items used in addition to primary assistive 
mobility aide for caregiver's or recipient's 
convenience, for example, an electric wheelchair 
plus a manual chair; cleansing wipes); 

e. Items and services which are not reasonable and 
necessary for the diagnosis or treatment of illness 
or injury or to improve the functioning of a 
malformed body member (for example, 
over-the-counter drugs; dentifrices; toilet articles; 
shampoos which do not require a physician's 
prescription; dental adhesives; electric toothbrushes; 
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cosmetic items, soaps, and lotions which do not 
require a physician's prescription; sugar and salt 
substitutes; support stockings; and non-legend drugs); 

f. Home or vehicle modifications; 

g. Items not suitable for or used primarily in the 
home setting (i.e., but not limited to, car seats, 
equipment to be used while at school); 

h. Equipment that the primary function is 
vocationally or educationally related (i.e., but not 
limited to, computers, environmental control devices, 
speech devices) environmental control devices, 
speech devices). 

PART IX. 
HOSPICE SERVICES. 

§ 9.1. Admission criteria. 

To be eligible for hospice coverage under Medicare or 
Medicaid, the and elect to receive hospice services rather 
than active treatment for the illness. Both the attending 
physician (if the individual has an attending physician) 
and the hospice medical director must certify the life 
expectancy. 

§ 9.2. utilization review. 

Authorization for hospice services requires an initial 
preauthorization by DMAS and physician certification of 
life expectancy. Utilization review will be conducted to 
determine if services were provided by the appropriate 
provider and to ensure that the services provided to 
Medicaid recipients are medically necessary and 
appropriate. Services not specifically documented in the 
patients' medical records as having been rendered shall be 
deemed not to have been rendered and no coverage shall 
be provided. 

§ 9.3. Hospice services are a medically directed, 
interdisciplinary program of palliative services for 
terminally ill people and their families, emphasizing pain 
and symptom control. The rules pertaining to them are: 

1. Nursing care. Nursing care must be provided by a 
registered nurse or by a licensed practical nurse 
under the supervision of a graduate of an approved 
school of professional nursing and who is licensed as 
a registered nurse. 

2. Medical social services. Medical social services must 
be provided by a social worker who has at least a 
bachelor's degree from a school accredited or 
approved by the Council on Social Work Education, 
and who is working under the direction of a 
physician. 

3. Physician services. Physician services must be 
performed by a professional who is licensed to 

practice, who is acting within the scope of his license, 
and who is a doctor of medicine or osteopathy, a 
doctor of dentill surgery or dental medicine, a doctor 
of podiatric medicine, a doctor of optometry, or a 
chiropractor. The hospice medical director or the 
physician member of the interdisciplinary team must 
be a licensed doctor of medicine or osteopathy. 

4. Counseling services. Counseling services must be 
provided to the terminally ill individual and the 
family members or other persons caring for the 
individual at home. Counseling, including dietary 
counseling, may be provided both for the purpose of 
training the individual's family or other caregiver to 
provide care, and for the purpose of helping the 
individual and those caring for him to adjust to the 
individual's approaching death. Bereavement counseling 
consists of counseling services provided to the 
individual's family up to one year after the 
individual's death. Bereavement counseling is a 
required hospice service, but it is not reimbursable. 

5. Short-term inpatient care. Short-term inpatient care 
may be provided in a participating hospice inpatient 
unit, or a participating hospital or nursing facility. 
General inpatient care may be required for 
procedures necessary for pain control or acute or 
chronic symptom management which cannot be 
provided in other settings. Inpatient care may also be 
furnished to provide respite for the individual's family 
or other persons caring for the individual at home. 

6. Durable medical equipment and supplies. Durable 
medical equipment as well as other self-help and 
personal comfort items related to the palliation or 
management of the patient's terminal illness is 
covered. Medical supplies include those that are part 
of the written plan of care. 

7. Drugs and biologicals. Only drugs which are used 
primarily for the relief of pain and symptom control 
related to the individual's terminal illness are covered. 

8. Home health aide and homemaker services. Home 
health aides providing services to hospice recipients 
must meet the qualifications specified for home health 
aides by 42 CFR 484.36. Home health aides may 
provide personal care services. Aides may also 
perform household services to maintain a safe and 
sanitary environment in areas of the horne used by 
the patient, such as changing the bed or light cleaning 
and laundering essential to the comfort and cleanliness 
of the patient. Homemaker services may include 
assistance in personal care, maintenance of a safe and 
healthy environment and services to enable the 
individual to carry out the plan of care. Home health 
aide and homemaker services must be provided under 
the general supervision of a registered nurse. 

9. Rehabilitation 
include physical 

services. Rehabilitation services 
and occupational therapies and 
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speech-language pathology services that are used for 
purposes of symptom control or to enable the 
individual to maintain activities of daily living and 
basic functional skills. 

PART X. 
COMMUNITY MENTAL HEALTH SERVICES. 

§ 10.1. Utilization review general requirements. 

A. On-site utilization reviews shall be conducted, at a 
minimum annually at each enrolled provider, by the state 
Department of Mental Health, Mental Retardation and 
Substance Abuse Services (DMHMRSAS). During each 
on-site review, an appropriate sample of the provider's 
total Medicaid population will be selected for review. An 
expanded review shall be conducted if an appropriate 
number of exceptions or problems are identified. 

B. The DMHMRSAS review shall include the following 
items: 

1. Medical or clinical necessity of the delivered 
service; 

2. The admission to service and level of care was 
appropriate; 

3. The services were provided by appropriately 
qualified individuals as defined in the Amount, 
Duration, and Scope of Services found in Attachment 
3.1 A and B, Supplement 1 § J3d Rehabilitative 
Services; and 

4. Delivered services as documented are consistent 
with recipients' Individual Service Plans, invoices 
submitted, and specified service limitations. 

§ 10.2. Mental health services utilization criteria. 

Utilization reviews shall include determinations that 
providers meet all the requirements of Virginia state 
regulations found at VR 460-D3-3.1100. 

A. Intensive in-home services for children and 
adolescents. 

1. At admission, an appropriate assessment is made 
and documented that service needs can best be met 
through intervention provided [ typically but not 
solely ] in the client's residence; service [ fflH5! shall ] 
be recommended in the individual Service Plan (JSP) [ 
which shall be fully completed within 30 days of 
initiation of services ] . 

2. Services [ fflH5! shall ] be delivered primarily in the 
family's residence. Some services may be delivered 
while accompanying family members to community 
agencies or in other locations. 

3. Services shall be used when out-of-home placement 
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is a risk and when services that are far more 
intensive than outpatient cli'nic care are required to 
stabilize the family situation, and when the client's 
residence as the setting for services is more likely to 
be successful than a clinic. 

4. Services are not appropriate for a famlly in which 
a child has run away or a family for which the goal 
is to keep the family together only until an 
out-olhome placement can be arranged. 

5. Services shall also be used to facilitate the 
transition to home from an out~of-home placement 
when services more intensive than outpatient clinic 
care are required for the transition to be successful. 

6. At least one parent or responsible adult with whorn 
the child is living must be willing to participate in 
in-home services, wdh the goal of keeping the cluld 
with the family. 

7. The provider of intensive in~home services for 
children and adolescents [ fflH5! shall ] be licensed by 
the Department of Mental Health, Mental Retardation 
and Substance Abuse Services. 

8. The billing unit for intensive in~home service is one 
hour. Although the pattern of service delivery may 
vary, in~home service is an intensive service provided 
to individuals for whom there is a plan of care in 
effect which demonstrates the need for a minimum of 
five hours a week of intensive in~home service, and 
includes a plan for service provision of a minimum of 
five hours of service delivery per clientlfami!y per 
week in the initial phase of treatment. It is expected 
that the pattern of service provision may show more 
intensive services and more frequent contact with the 
client and family initially with a lessening or tapering 
off of intensity toward the latter weeks of service. 
Intensive in~home services below the five~hour a week 
minimum may be covered. However, variations in this 
pattern must be consistent with the individual service 
plan. Service plans must incorporate a discharge plan 
which identzfies transition from intensive in~home to 
less intensive or nonhome based services. 

9. The intensity of service dictates that caseload sizes 
should be six or fewer cases at any given time. If on 
review caseloads exceed this limit, the provider will 
be required to submit a corrective action plan 
designed to reduce caseload size to the required limit 
unless the provider can demonstrate that enough of 
the cases in the caseload are moving toward 
discharge so that the caseload standard will be met 
within three months by attrition. Failure to maintain 
required caseload sizes in two or more review periods 
may result in termination of the provider agreement 
unless the provider demonstrates the ability to attain 
and maintain the required caseload size. 

10. Emergency assistance shall be avatlable 24 hours 
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per day, seven days a week. 

B. Therapeutic day treatment for children and 
adolescents. 

1. Therapeutic day treatment is appropriate for 
children and adolescents who meet the DMHMRSAS 
definitions of "serious emotional disturbance" or "at 
risk of developing serious emotional disturbance" and 
who also meet one of the following: 

a. Children and adolescents who require year-round 
treatment in order to sustain behavioral or 
emotional gains. 

b. Children and adolescents whose behavior and 
emotional problems are so severe they cannot be 
handled in self-contained or resource emotionally 
disturbed (ED) classrooms without: 

(1) This programming during the school day; or 

(2) This programming to supplement the school day 
or school year. 

c. Children and adolescents who would otherwise be 
placed on homebound instrnction because of severe 
emotional/behavior problems that interfere with 
learning. 

d. Children and adolescents who have deficits in 
social skills, peer relations, dealing with authority; 
are hyperactive; have poor impulse control; are 
extremely depressed or marginally connected with 
rea!zty. · 

e. Children in preschool enrichment and early 
intervention programs when the children's 
emotional/behavioral problems are so severe that 
they cannot function in these programs without 
additional services. 

2. The provider of therapeutic day treatment for child 
and adolescent services [ fflftSl shall ] be licensed by 
the Department of Mental Health, Mental Retardation 
and Substance Abuse Services. 

3. The minimum staff-to-youth ratio shall ensure that 
adequate staff is available to meet the needs of the 
youth identified on the JSP. 

4. The program [ fflftSl shall ] operate a mzmmum of 
two hours per day and may offer flexible program 
hours (i.e. before or after school or during the 
summer). One unit of service iS defined as a minimum 
of two hours but less than three hours in a given 
day. Two units of service are defined as a minimum 
of three but less than five hours in a given day; and 
three units of service equals five or more hours of 
service. Transportation time to and from the program 
site may be included as part of the reimbursable unit. 

However, transportation time exceeding 25% of the 
total daily time spent in the service for each 
individual shall not be billable. These restrictions 
apply only to transportation to and from the program 
site. Other program~related transportation may be 
included in the program day as indicated by 
scheduled activities. 

5. Time for academic instruction when no treatment 
activity is going on cannot be included in the billing 
unit. 

6. Services shall be provided following a diagnostic 
assessment when authorized by the physician, licensed 
clinical psychologist, licensed professional counselor, 
licensed clinical social worker or certified psychiatric 
nurse and in accordance with an /SP [ which shall be 
fully completed within 30 days of initiation of the 
service ] . 

C. Day treatment/partial hospitalization services shall be 
provided to adults with serious mental illness following 
diagnostic assessment when authorized by the physician, 
licensed clinical psychologist, licensed professional 
counselor, licensed clinical social worker, or certified 
psychiatric nurse [ ; -Fhe ~ 'f'l'tftY he initiated ·wi#zaut 
tm: lntii:'itluel Sert7iee -Fkffl fiSP) matlifieetien er gee} in a 
effliti siit«itien. -IWiffl #tis &eettl7f; ttH lSP fflftSl be 
eample!etl wi:#tffl M we:·king tktys tJ/ ~ initiatiaa , 
and in accordance with an JSP which shall be fully 
completed within 30 days of service initiation ] . 

1. The provider of day treatment/partial 
hospitalization shall be licensed by DMHMRSAS. 

2. The program [ fflftSl shall ] operate a minimum of 
two continuous hours in a 24-hour period. One unit of 
service shall be defined as a minimum of two but less 
than four hours on a given day. Two units of service 
shall be defined as at least four but less than seven 
hours in a given day. Three units of service shall be 
defined as seven or more hours in a given day. 
Transportation time to and from the program site 
may be included as part of the reimbursable unit. 
However, transportation time exceeding 25% of the 
total daily time spent in the service for each 
individual shall not be covered. These restrictions 
shall apply only to transportation to and from the 
program site. Other program-related transportation 
may be included in the program day as indicated by 
scheduled program activities. 

3. Individuals shall be discharged from this service 
when they are no longer in an acute psychiatric state 
or when other less intensive services may achieve 
stabtlization. Admission and services longer than 90 
calendar days must be authoriZed based upon a 
face~to-face evaluation by a physician, licensed clinical 
psycho/a gist, licensed professional counselor, licensed 
clinical social worker, or certtfied psychiatric nurse. 
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D. Psychosocial rehabilitation services shall be provided 
to those individuals who have mental illness or mental 
retardation, and who have experienced long-term or 
repeated psychiatric hospitalization, or who lack daily 
living skills and interpersonal skills, or whose support 
system is limited or nonexistent, or who are unable to 
function in the community without intensive intervention 
or when long-term care is needed to maintain the 
individual in the community. 

I. Services shall be provided following an 
assessment which clearly documents the need for 
services and in accordance with an ISP which shall 
be fully completed within 30 days of service initiation. 
l 

[ .J.c 2. ] The provider of psychosocial rehabilitation [ 
mtts! shall] be licensed by DMHMRSAS. 

[ ;1, 3. ] The program [ mtts! shall ] operate a 
minimum of two continuous hours in a 24-hour 
period. One unit of service is defined as a minimum 
of two but less than four hours on a given day. Two 
units are defined as at least four but less than seven 
hours in a given day. Three units of service shall be 
defined as seven or more hours in a given day. 
Transportation time to and from the program site 
may be included as part of the reimbursement unit. 
However, transportation time exceeding 25% of the 
total daily time spent in the service for each 
individual shall not be covered. These restrictions 
apply only to transportation to and from the program 
site. Other program-related transportation may be 
included in the program day as indicated by 
scheduled program activities. 

[ ;?, 4. ] Time allocated for field trips may be used to 
calculate time and units if the goal is to provide 
training in an integrated setting, and to increase the 
client's understanding or abz1ity to access community 
resources. 

E. AdmiSsion to crisis intervention services is indicated 
following a marked reduction in the individual's 
psychiatric, adaptive or behavioral functioning or an 
extreme increase in personal distress. Crisis intervention 
may be the initial contact with a client. 

1. The provider of crisis intervention services [ f'ftttBf 
shall ] be licensed as an Outpatient Program by 
DMHMRSAS. 

2. Client~related activities provided in association with 
a face-to1ace contact are reimbursable. 

3. An Individual Service Plan (ISP) shall not be 
required for newly admitted individuals to receive this 
service. Inclusion of crisis intervention as a service on 
the ISP shall not be required for the service to be 
provided on an emergency basis. 
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4. For indivzduals receiving scheduled, short-term 
counseling as part of the crisis intervention service, 
an ISP must be developed or revised to reflect the 
short-term counseling goals by the fourth face-to1ace 
contact. 

5. Reimbursement shall be provided for short-term 
crisis counseling contacts occurring within a 30-day 
period from the time of the first face-to1ace crisis 
contact. Other than the annual service limits, there 
are no restrictions (regarding number of contacts or a 
given time period to be covered) for reimbursement 
for unscheduled crisis contacts. 

6. Crisis intervention services may be provided to 
eligible individuals outside of the clinic and billed, 
provided the provision of out-of-clinic services is 
clinically/programmatically appropriate. [ When travel 
is required to provide out-of-clinic services, such time 
is reimbursable. ] Crisis intervention may involve the 
family or sigmficant others. 

F. Case management. 

I. Reimbursement shall be provided only for "active" 
case management clients, as defined. An active client 
for case management shall mean an individual for 
whom there 18 a plan of care in effect whz'ch requires 
regular direct or client-related contacts or activity or 
communication with the client or families, [ 
significant others, ] service providers, [ Bigflifieant 
t7#teFs ] and others including a minimum of one 
face-to-face client contact within a 90-day period. 
Bzl/ing can be submitted only for months in which 
direct or client-related contacts, activity or 
communications occur. 

2. The Medicaid eligible individual shall meet the 
DMHMRSAS criteria of serious mental illness, serious 
emotional disturbance in children and adolescents, or 
youth at risk of serious emotional disturbance. 

3. There shall be no maximum service limits for case 
management services. 

4. The ISP must document the need for case 
management [ and be fully completed within 30 days 
of initiation of the service ] , and the case manager [ 
mtts! shall ] review the ISP every three months. The 
review will be due by the last day of the third month 
following the month in which the last review was 
completed. A grace period will be granted up to the 
last day of the fourth month following the month of 
the last review. When the review was completed in a 
grace period, the next subsequent review shall be 
scheduled three months from the month the review 
was due and not the date of actual review. 

[ 5. The ISP mtts! shall be updated at least annually. 
l 
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§ 10.3. Mental retardation utzlization criteria. 

Utilization reviews shall include determinations that 
providers meet all the requirements of Virginia state 
regulations found at VR 460-03-3.1IOO. 

A. Appropriate use of day health and rehabilitation 
services requires the following conditions [ fflH!ft shall ] be 
met: 

1. The service is provided by a program with an 
operational focus on skills development, social 
learning and interaction, support, and supervision. 

2. The indiVIdual shall be assessed and deficits must 
be found in two or more of the following areas to 
qualify for services: 

a. Managing personal care needs, 

b. Understanding verbal commands and 
communicating needs and wants, 

c. Earning wages without intensive, frequent and 
ongoing superviSion or support, 

d. Learning new skills without planned and 
consistent or specialized training and applying skills 
learned in a training situation to other 
environments, 

e. Exhibiting behavior appropriate to time, place 
and situation that is not threatening or harmful to 
the health or safety of self or others without direct 
supervision, 

f Making decisions which require informed consent, 

g. Caring for other needs without the assistance or 
personnel trained to teach functional skills, 

h. Functioning in community and integrated 
environments without structured, intensive and 
frequent assistance, supervision or support. 

3. Services for the individual [ fflH!ft shall ] be 
preauthorized [ .wery see f'lffffllhs annually ] by 
DMHMRSAS. 

4. Each individual [ fflH!ft shall ] have a written plan 
of care developed by the provider [ which shall be 
fully complete within 30 days of initiation of the 
service ] , with a review of the plan of care at least 
every 90 days with modification as appropriate. A 
I 0-day grace period is allowable. 

5. The proVIder [ fflH!ft shall ] update the plan of care 
[ at least ] annually. 

6. The individual's record [ fflH!ft shall ] contain 
adequate documentation concerning progress or lack 

thereof in meeting plan of care goals. 

7. The program [ fflH!ft shall ] operate a minimum of 
two continuous hours in a 24-hour period. One unit of 
service shall be defined as a minimum of two but less 
than four hours on a given day. Two units of service 
shall he at least four but less than seven hours on a 
given day. Three units of service shall be defined as 
seven or more hours in a given day. Transportation 
time to and from the program site may be included 
as part of the reimbursable unit. However, 
transportation time exceeding 25% of the total daily 
time spent in the service for each individual shall not 
be covered. These restrictions shall apply only to 
transportation to and from the program site. Other 
program-related transportation may he included in the 
program day as indicated by scheduled program 
activities. 

8. The provider [ fflH!ft shall ] be licensed by 
DMHMRSAS. 

B. Appropriate use of case management services for [ 
menfflll~i ."f!tm'lie<i ] persons [ with mental retardation ] 
requires the following conditions to be met: 

1. The individual must require case management as 
documented on the consumer service plan of care 
which is developed based on appropriate assessment 
and supporting data. Authorization for case 
management services [ fflH!ft shall ] be obtained from , 
DMHMRSAS Care Coordination Unit [ .wery see 
f'lffffllhs annually ] . 

2. An active client shall be defined as an individual 
for whom there is a plan of care in effect which 
requires regular direct or client-related contacts or 
communication or activity with the client, family, 
service providers, significant others and other entities 
including a minimum of one face-toface contact 
within a 90-day period. 

3. The plan of care shall address the individual's 
needs in all lzfe areas with consideration of the 
individual's age, primary disability, level of 
functioning and other relevant factors. 

a. The plan of care shall be reviewed by the case 
manager every three months to ensure the 
identified needs are met and the required services 
are provided. The review will be due by the last 
day of the third month following the month in 
which the last review was completed. A grace 
period will be given up to the last day of the 
fourth month following the month of the prior 
review. When the review was completed in a grace 
period, the next subsequent review shall be 
scheduled three months from the month the review 
was due and not the date of the actual review. 

h. The need for case management services shall be 
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assessed and justified through the development of 
an annual consumer service plan. ( Cantinuetl 
tJ£!f"Piee ftLStijiootien -!iltatl he r:l:acumentetl ttt the 
sixma,rth ~] 

4. The individual's record [ fflttSii shall ] contain 
adequate documentation concerning progress or lack 
thereof in meeting the consumer service plan goals. 

§ 11.1. Scope. 

PART XI. 
GENERAL OUTPATIENT PHYSICAL 

REHABILITATION SERVICES. 

A. Medicaid covers general outpatient physical 
rehabilitative services provided in outpatient settings of 
acute and rehabilitation hospitals and by rehabilitation 
agencies which have a provider agreement with the 
Department of Medical Assistance Services (DMAS). 

B. Outpatient rehabilitative services shall be prescribed 
by a physician and be part of a written plan of care. 

§ 11.2. Covered outpatient rehabilitative services. 

Covered outpatient rehabilitative services shall include 
physical therapy, occupational therapy, and 
speech-language pathology services. Any one of these 
services may be offered as the sole rehabilitative service 
and shall not be contingent upon the provision of another 
service. 

§ 11.3. Eligibility criteria for outpatient rehabilitative 
services. 

To be eligible for general outpatient rehabilitative 
services, the patient must require at least one of the 
following services: physical therapy, occupational therapy, 
speech-language pathology services, and respiratory 
therapy. All rehabilitative services must be prescribed by 
a physician. 

§ 11.4. Criteria for the provision of outpatient rehabilitative 
services. 

All practitioners and providers of services shall be 
required to meet state and federal licensing and/or 
certification requirements. 

A. Physical therapy services meeting all of the following 
conditions shall be furnished to patients: 

1. Physical therapy services shall be directly and 
specifically related to an active written care plan 
designed by a physician after any needed consultation 
with a physical therapist licensed by the Board of 
Medicine. 

2. The services shall be of a level of complexity and 
sophistication, or the condition of the patient shall be 
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of a nature that the services can only be performed 
by a physical therapist licensed by the Board of 
Medicine, or a physical therapy assistant who is 
licensed by the Board of Medicine and is under the 
direct supervision of a physical therapist licensed by 
the Board of Medicine. When physical therapy services 
are provided by a qualified physical therapy assistant, 
such services shall be provided under the supervision 
of a qualified physical therapist who makes an onsite 
supervisory visit at least once every 30 days. This visit 
shall not be reimbursable. 

3. The services shall be specific and provide effective 
treatment for the patient's condition in accordance 
with accepted standards of medical practice; this 
includes the requirement that the amount, frequency, 
and duration of the services shall be reasonable. 

B. Occupational therapy services shall be those services 
furnished a patient which meet all of the following 
conditions: 

l. Occupational therapy services shall be directly and 
specifically related to an active written care plan 
designed by a physician after any needed consultation 
with an occupational therapist registered and certified 
by the American Occupational Therapy Certification 
Board. 

2. The services shall be of a level of complexity and 
sophistication, or the condition of the patient shall be 
of a nature that the services can only be performed 
by an occupational therapist registered and certified 
by the American Occupational Therapy Certification 
Board, a graduate of a program approved by the 
Council on Medical Education of the American 
Medical Association and engaged in the supplemental 
clinical experience required before registration by the 
American Occupational Therapy Association when 
under the supervision of an occupational therapist 
defined above, or an occupational therapy assistant 
who is certified by the American Occupational 
Therapy Certification Board under the direct 
supervision of an occupational therapist as defined 
above. When occupational therapy services are 
provided by a qualified occupational therapy assistant 
or a graduate engaged in supplemental clinical 
experience required before registration, such services 
shall be provided under the supervision of a qualified 
occupational therapist who makes an onsite 
supervisory visit at least once every 30 days. This visit 
shall not be reimbursable. 

3. The services shall be specific and provide effective 
treatment for the patient's condition in accordance 
with accepted standards of medical practice; this 
includes the requirement that the amount, frequency, 
and duration of the services shall be reasonable. 

C. Speech-language pathology services shall be those 
services furnished a patient which meet all of the 
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following conditions: 

l. The services shall be directly and specifically 
related to an active written treatment plan designed 
by a physician after any needed consultation with a 
speech-language pathologist licensed by the Board of 
Audiology and Speech Pathology, or, if exempted from 
licensure by statute, meeting the requirements in 42 
CFR 440 llO(c); 

2. The services shall be of a level of complexity and 
sophistication, or the condition of the patient shall be 
of a nature that the services can only be performed 
by or under the direction of a speech-language 
pathologist who meets the qualifications in Subdivision 
Bl above. The program must meet the requirements 
of 42 CFR 405.17!9(c). At least one qualified 
speech-language pathologist must be present at all 
times when speech~language pathology services are 
rendered; and 

3. The services shall be specific and provide effective 
treatment for the patient's condition in accordance 
with accepted standards of medical practice; this 
includes the requirement that the amount, frequency, 
and duration of the services shall be reasonable. 

§ 11.5. Authorization for services. 

A. General physical rehabilitative services provided in 
outpatient settings of acute and rehabilitation hospitals and 
by rehabilitation agencies shall include authorization for up 
to 24 visits by each ordered rehabilitative service within a 
60-day period. A recipient may receive a maximum of 48 
visits annually without authorization. The provider shall 
maintain documentation to justify the need for services. A 
visit shall be defined as the duration of time that a 
rehabilitative therapist is with a client to provide services 
prescribed by the physician. Visits shall not be defined in 
measurements or increments of time. 

B. The provider shall request from DMAS authorization 
for treatments deemed necessary by a physician beyond 
the number authorized by using the Rehabilitation 
Treatment Authorization form (DMAS-125). This request 
must be signed and dated by a physician. Authorization for 
extended services shall be based on individual need. 
Payment shall not be made for additional service unless 
the extended provision of services has been authorized by 
DMAS. Periods of care beyond those allowed which have 
not been authorized by DMAS shall not be approved for 
payment. 

§ 11.6. Documentation requirements. 

A. Documentation of general outpatient rehabilitative 
services provided by a hospital-based outpatient setting or 
a rehabilitation agency shall, at a minimum: 

I. describe the clinical signs and symptoms of the 
patient's condition; 

2. include an accurate and complete chronological 
picture of the patient's clinical course and treatments; 

3. document that a plan of care specifically designed 
for the patient has been developed based upon a 
comprehensive assessment of the patient's needs; 

4. include a copy of the physician's orders and plan of 
care; 

5. include all treatment rendered to the patient in 
accordance with the plan with specific attention to 
frequency, duration, modality, response, and identify 
who provided care (include full name and title); 

6. describe changes in each patient's condition and 
response to the rehabilitative treatment plan; and 

7. describe a discharge plan which includes the 
anticipated improvements in functional levels, the time 
frames necessary to meet these goals, and the 
patient's discharge destination. 

B. Services not specifically documented in the patient's 
medical record as having been rendered shall be deemed 
not to have been rendered and no coverage shall be 
provided. 

§ 11.7. Service limitations. 

The following general conditions shall apply to 
reimbursable physical rehabilitative services: 

A. Patient must be under the care of a physician who is 
legally authorized to practice and who is acting within the 
scope of his license. 

B. Services shall be furnished under a written plan of 
treatment and must be established and periodically 
reviewed by a physician. The requested services or items 
must be necessary to carry out the plan of treatment and 
must be related to the patient's condition. 

C. A physician recertification shall be required 
periodically, must be signed and dated by the physician 
who reviews the plan of treatment, and may be obtained 
when the plan of treatment is reviewed. The physician 
recertification statement must indicate the continuing need 
for services and should estimate how long rehabilitative 
services will be needed. 

D. The physician orders for therapy services shall 
include the specific procedures and modalities to be used, 
identify the specific discipline to carry out the plan of 
care, and indicate the frequency and duration for services. 

E. Utilization review shall be performed to determine if 
services are appropriately provided and to ensure that the 
services provided to Medicaid recipients are medically 
necessary and appropriate. Services not specifically 
documented in the patient's medical record as having been 

Virginia Register of Regulations 

3178 



rendered shall be deemed not to have been rendered and 
no coverage shall be provided. 

F. Rehabilitation care is to be terminated regardless of 
the approved length of slay when further progress toward 
the established rehabilitation goal is unlikely or when the 
services can be provided. 

VR 460-02·4.1920. Methods and Standards lor Establishing 
Payment Rates-Other Types oi Care. 

The policy and the method to be used in establishing 
payment rates lor each type of care or service (other 
than inpatient hospitalization, skilled nursing and 
intermediate care facilities) listed in § 1905(a) of the 
Social Security Act and included in this State Plan for 
Medical Assistance are described in the following 
paragraphs: 

a. Reimbursement and payment criteria will be 
established which are designed to enlist participation of a 
sufficient number of providers of services in the program 
so that eligible persons can receive the medical care and 
services included in the Plan at least to the extent these 
are available to the general population. 

b. Participation in the program will be limited to 
providers of services who accept, as payment in full, the 
stale's payment plus any copayment required under the 
State Plan. 

c. Payment for care or service will not exceed the 
amounts indicated to be reimbursed in accord with the 
policy and methods described in this Plan and payments 
will not be made in excess of the upper limits described 
in 42 CFR 447.304(a). The state agency has continuing 
access to data identifying the maximum charges allowed: 
such data will be made available to the Secretary, HHS, 
upon request. 

d. Payments for services listed below shall be on the 
basis of reasonable cost following the standards and 
principles applicable to the Tille XVIII Program. The 
upper limit for reimbursement shall be no higher than 
payments for Medicare patients on a facility by facility 
basis in accordance with 42 CFR 447.321 and 42 CFR 
447.325. In no instance, however, shall charges for 
beneficiaries of the program be in excess of charges for 
private patients receiving services from the provider. The 
professional component for emergency room physicians 
shall continue to be uncovered as a component of the 
payment to the facility. 

Reasonable costs will be determined from the filing of a 
uniform cost report by participating providers. The cost 
reports are due not later than 90 days after the provider's 
fiscal year end. If a complete cost report is not received 
within 90 days after the end of the provider's fiscal year, 
the Program shall take action in accordance with its 
policies to assure that an overpayment is not being made. 
The cost report will be judged complete when DMAS has 
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all of the following: 

1. Completed cost reporting form(s) provided by 
DMAS, with signed certification(s); 

2. The provider's trial balance showing adjusting 
journal entries; 

3. The provider's financial statements including, but 
not limited to, a balance sheet, a statement of income 
and expenses, a statement of retained earnings (or 
fund balance), and a statement of changes in financial 
position; 

4. Schedules which reconcile financial statements and 
trial balance to expenses claimed in the cost report; 

5. Depreciation schedule or summary; 

6. Home office cost report, if applicable; and 

7. Such other analytical information or 
documents requested by DMAS when 
reporting forms are sent to the provider. 

supporting 
the cost 

Item 398 D of the 1987 Appropriation Act, as amended, 
effective April 8, 1987, eliminated reimbursement of return 
on equity capital to proprietary providers. 

The services that are cost reimbursed are: 

(1) Inpatient hospital services to persons over 65 years 
of age in tuberculosis and mental disease hospitals 

(2) Home health care services 

(3) Outpatient hospital services excluding laboratory 

( 4) Rural health clinic services provided by rural 
health clinics or other federally qualified health 
centers defined as eligible to receive grants under the 
Public Health Services Act §§ 329, 330, and 340. 

(5) Rehabilitation agencies 

(6) Comprehensive outpatient rehabilitation facilities 

(7) Rehabilitation hospital outpatient services. 

e. Fee-for-service providers. (1) Payment for the 
following services shall be the lowest of: State agency 
fee schedule, actual charge (charge to the general 
public), or Medicare (Title XVIII) allowances: 

(a) Physicians' services (Supplement 
obstetric/pediatric fees.) 

(b) Dentists' services 

(c) Mental health services including: 

has 
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Community mental health services 

Services of a licensed clinical psychologist 

Mental health services provided by a physician 

(d) Podiatry 

(e) Nurse-midwife services 

(f) Durable medical equipment 

(g) Local health services 

(h) Laboratory services (Other than inpatient hospital) 

(i) Payments to physicians who handle laboratory 
specimens, but do not perform laboratory analysis 
(limited to payment for handling) 

(j) X-Ray services 

(k) Optometry services 

(I) Medical supplies and equipment. 

(2) Hospice services payments must be no lower than 
the amounts using the same methodology used under 
part A of Title XVIll, and adjusted to disregard offsets 
attributable to Medicare coinsurance amounts. 

f. Payment for pharmacy services shall be the lowest of 
items (I) through (5) (except that items (I) and (2) will 
not apply when prescriptions are certified as brand 
necessary by the prescribing physician in accordance with 
the procedures set forth in 42 CFR 447.331 (c) if the 
brand cost is greater than the HCF A upper limit of VMAC 
cost) subject to the conditions, where applicable, set forth 
in items (6) and (7) below: 

(I) The upper limit established by the Health Care 
Financing Administration (HCFA) for multiple source 
drugs pursuant to 42 CFR §§ 447.331 and 447.332, as 
determined by the HCF A Upper Limit List plus a 
dispensing fee. If the agency provides payment for 
any drugs on the HCFA Upper Limit List, the payment 
shall be subject to the aggregate upper limit payment 
test. 

(2) The Virginia Maximum Allowable Cost (VMAC) 
established by the agency plus a dispensing fee, if a 
legend drug, for multiple source drugs listed on the 
VVF. 

(3) The Estimated Acquisition Cost (EAC) which shall 
be based on the published Average Wholesale Price 
(AWP) minus a percent discount established by the 
methodology set out in (a) through (c) below. 
(Pursuant to OBRA 90 § 4401, from January I, 1991, 
through December 31, 1994, no changes in 
reimbursement limits or dispensing fees shall be made 

which reduce such limits or fees for covered 
outpatient drugs). 

(a) Percent discount shall be determined by a 
statewide survey of providers' acquisition cost. 

(b) The survey shall reflect statistical analysis of 
actual provider purchase invoices. 

(c) The agency will conduct surveys at intervals 
deemed necessary by DMAS, but no less frequently 
than triennially. 

(4) A mark-up allowance (150%) of the Estimated 
Acquisition Cost (EAC) for covered nonlegend drugs 
and oral contraceptives. 

(5) The provider's usual and customary charge to the 
public, as identified by the claim charge. 

(6) Payment for pharmacy services will be as 
described above; however, payments for legend drugs 
(except oral contraceptives) will include the allowed 
cost of the drug plus only one dispensing fee per 
month for each specific drug. Payments will be 
reduced by the amount of the established copayment 
per prescription by noninstitutionalized clients with 
exceptions as provided in federal law and regulation. 

(7) The Program recognizes the unit dose delivery 
system of dispensing drugs only for patients residing 
in nursing facilities. Reimbursements are based on the 
allowed payments described above plus the unit dose 
add on fee and an allowance for the cost of unit dose 
packaging established by the state agency. The 
maximum allowed drug cost for specific multiple 
source drugs will be the lesser of: either the VMAC 
based on the 60th percentile cost level identified by 
the state agency or HCF A's upper limits. All other 
drugs will be reimbursed at drug costs not to exceed 
the estimated acquisition cost determined by the state 
agency. 

(8) Historical determination of EAC. Determination of 
EAC was the result of an analysis of FY'89 paid 
claims data of ingredient cost used to develop a 
matrix of cost using 0 to 10% reductions from AWP 
as well as discussions with pharmacy providers. As a 
result of this analysis, AWP minus 9.0% was 
determined to represent prices currently paid by 
providers effective October I, 1990. 

The same methodology used to determine AWP minus 
9.0% was utilized to determine a dispensing fee of 
$4.40 per prescription as of October I, 1990. A 
periodic review of dispensing fee using Employment 
Cost Index - wages and salaries, professional and 
technical workers will be done with changes made in 
dispensing fee when appropriate. As of October I, 
1990, the Estimated Acquisition Cost will be AWP 
minus 9.0% and dispensing fee will be $4.40. 
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g. All reasonable measures will be taken to ascertain the 
legal liability of third parties to pay for authorized care 
and services provided to eligible recipients including those 
measures specified under 42 USC 1396(a)(25). 

h. The single state agency will take whatever measures 
are necessary to assure appropriate audit of records 
whenever reimbursement is based on costs of providing 
care and services, or on a feeMfor-service plus cost of 
materials. 

i. Payment for transportation services shall be according 
to the following table: 

TYPE OF SERVICE 

Taxi services 

Wheelchair van 

Nonemergency 
ambulance 

Emergency 
ambulance 

Volunteer drivers 

Air ambulance 

Mass transit 

Transportation 
agreements 

Special Emergency 
transportation 

PAYMENT METHODOLOGY 

Rate set by the single 
state agency 

Rate set by the single 
state agency 

Rate set by the single 
state agency 

Rate set by the single 
state agency 

Rate set by the single 
state agency 

Rate set by the single 
state agency 

Rate charged to the public 

Rate set by the single 
state agency 

Rate set by the single 
state agency 

j. Payments for Medicare coinsurance and deductibles 
for noninstitutional services shall not exceed the allowed 
charges determined by Medicare in accordance with 42 
CFR 447.304(b) less the portion paid by Medicare, other 
third party payors, and recipient copayment requirements 
of this Plan. See Supplement 2 for this methodology. 

k. Payment for eyeglasses shall be the actual cost of the 
frames and lenses not to exceed limits set by the single 
state agency, plus a dispensing fee not to exceed limits set 
by the single state agency. 

I. Expanded prenatal care services to include patient 
education, homemaker, and nutritional services shall be 
reimbursed at the lowest of: state agency fee schedule, 
actual charge, or Medicare (Title XVIII) allowances. 

m. Targeted case management for high-risk pregnant 
women and infants up to age l- 2 and for community 
mental health and mental retardation services shall be 
reimbursed at the lowest of: state agency fee schedule, 
actual charge, or Medicare (Title XVIII) allowances. 
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n. Reimbursement for all other nonenrolled institutional 
and noninstitutional providers. 

(!) All other nonenrolled providers shall be 
reimbursed the lesser of the charges submitted, the 
DMAS cost to charge ratio, or the Medicare limits 
for the services provided. 

(2) Outpatient hospitals that are not enrolled as 
providers with the Department of Medical Assistance 
Services (DMAS) which submit claims shall be paid 
based on the DMAS average reimbursable outpatient 
cost-to-charge ratio, updated annually, for enrolled 
outpatient hospitals less five percent. The five 
percent is for the cost of the additional manual 
processing of the claims. Outpatient hospitals that 
are nonenrolled shall submit claims on DMAS 
invoices. 

(3) Nonenrolled providers of noninstitutional services 
shall be paid on the same basis as enrolled in-state 
providers of noninstitutional services. Nonenrolled 
providers of physician, dental, podiatry, optometry, 
and clinical psychology services, etc., shall be 
reimbursed the lesser of the charges submitted, or 
the DMAS rates for the services. 

( 4) All nonenrolled noninstitutional providers shall 
be reviewed every two years for the number of 
Medicaid recipients they have served. Those 
providers who have had no claims submitted in the 
past twelve months shall be declared inactive. 

(5) Nothing in 
preclude DMAS 

this regulation is intended to 
from reimbursing for special 

services, such as rehabilitation, ventilator, and 
transplantation, on an exception basis and 
reimbursing for these services on an individually, 
negotiated rate basis. 

o. Refund of overpayments. 

(1) Providers reimbursed on the basis of a fee plus 
cost of materials. 

(a) When DMAS determines an overpayment has 
been made to a provider, DMAS shall promptly send 
the first demand letter requesting a lump sum 
refund. Recovery shall be undertaken even though 
the provider disputes in whole or in part DMAS's 
determination of the overpayment. 

(b) If the provider cannot refund the total amount 
of the overpayment within 30 days after receiving 
the DMAS demand letter, the provider shall 
promptly request an extended repayment schedule. 

DMAS may establish a repayment schedule of up to 
12 months to recover all or part of an overpayment 
or, if a provider demonstrates that repayment within 
a 12~month period would create severe financial 
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hardship, the Director of the Department of Medical 
Assistance Services (the "director") may approve a 
repayment schedule of up to 36 months. 

A provider shall have no more than one extended 
repayment schedule in place at one time. If an 
audit later uncovers an additional overpayment, the 
full amount shall be repaid within 30 days unless 
the provider submits further documentation 
supporting a modification to the existing extended 
repayment schedule to include the additional 
amount. 

If, during the time an extended repayment schedule 
is in effect, the provider withdraws from the 
Program, the outstanding balance shall become 
immediately due and payable. 

When a repayment schedule is used to recover only 
part of an overpayment, the remaining amount shall 
be recovered by the reduction of interim payments 
to the provider or by lump sum payments. 

(c) In the request for an extended repayment 
schedule, the provider shall document the need for 
an extended (beyond 30 days) repayment and 
submit a written proposal scheduling the dates and 
amounts of repayments. If DMAS approves the 
schedule, DMAS shall send the provider written 
notification of the approved repayment schedule, 
which shall be effective retroactive to the date the 
provider submitted the proposal. 

(d) Once an initial determination of overpayment 
has been made, DMAS shall undertake full recovery 
of such overpayment whether the provider disputes, 
in whole or in part, the initial determination of 
overpayment. If an appeal follows, interest shall be 
waived during the period of administrative appeal of 
an initial determination of overpayment. 

Interest charges on the unpaid balance of any 
overpayment shall accrue pursuant to § 32.1-313 of 
the Code of Virginia from the date the director's 
determination becomes final. 

The director's determination shall be deemed to be 
final on (i) the issue date of any notice of 
overpayment, issued by DMAS, if the provider does 
not file an appeal, or (ii) the issue date factfinding 
conference, if the provider does not file an appeal, 
or (iii) the issue date of any administrative decision 
signed by the director, regardless of whether a 
judicial appeal follows. In any event, interest shall 
be waived if the overpayment is completely 
liquidated within 30 days of the date of the final 
determination. In cases in which a determination of 
overpayment has been judicially reversed, the 
provider shall be reimbursed that portion of the 
payment to which it is entitled, plus any applicable 
interest which the provider paid to DMAS. 

(2) Providers reimbursed on the basis of reasonable 
costs. 

(a) When the provider files a cost report indicating 
that an overpayment has occurred, full refund shall 
be remitted with the cost report. In cases where 
DMAS discovers an overpayment during desk 
review, field audit, or final settlement, DMAS shall 
promptly send the first demand letter requesting a 
lump sum refund. Recovery shall be undertaken 
even though the provider disputes in whole or in 
part DMAS's determination of the overpayment. 

(b) If the provider has been overpaid for a 
particular fiscal year and has been underpaid for 
another fiscal year, the underpayment shall be 
offset against the overpayment. So long as the 
provider has an overpayment balance, any 
underpayments discovered by subsequent review or 
audit shall also be used to reduce the remaining 
amount of the overpayment. 

(c) If the provider cannot refund the total amount 
of the overpayment (i) at the time it files a cost 
report indicating that an overpayment has occurred, 
the provider shall request an extended repayment 
schedule at the time of filing, or (ii) within 30 days 
after receiving the DMAS demand letter, the 
provider shall promptly request an extended 
repayment schedule. 

DMAS may establish a repayment schedule of up to 
12 months to recover all or part of an overpayment 
or, if a provider demonstrates that repayment within 
a 12-month period would create severe financial 
hardship, the Director of the Department of Medical 
Assistance Services (the "director") may approve a 
repayment schedule of up to 36 months. 

A provider shall have no more than one extended 
repayment schedule in place at one time. If an 
audit later uncovers an additional overpayment, the 
full amount shall be repaid within 30 days unless 
the provider submits further documentation 
supporting a modification to the existing extended 
repayment schedule to include the additional 
amount. 

If, during the time an extended repayment schedule 
is in effect, the provider withdraws from the 
Program or fails to file a cost report in a timely 
manner, the outstanding balance shall become 
immediately due and payable. 

When a repayment schedule is used to recover only 
part of an overpayment, the remaining amount shall 
be recovered by the reduction of interim payments 
to the provider or by lump sum payments. 

(d) In the request for an extended repayment 
schedule, the provider shall document the need for 
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an extended (beyond 30 days) repayment and 
submit a written proposal scheduling the dates and 
amounts of repayments. If DMAS approves the 
schedule, DMAS shall send the provider written 
notification of the approved repayment schedule, 
which shall be effective retroactive to the date the 
provider submitted the proposal. 

(e) Once an initial determination of overpayment 
has been made, DMAS shall undertake full recovery 
of such overpayment whether or not the provider 
disputes, in whole or in part, the initial 
determination of overpayment. If an appeal follows, 
interest shall be waived during the period of 
administrative appeal of an initial determination of 
overpayment. 

Interest charges on the unpaid balance of any 
overpayment shall accrue pursuant to § 32.1-313 of 
the Code of Virginia from the date the director's 
determination becomes final. 

The director's determination shall be deemed to be 
final on (i) the due date of any cost report filed by 
the provider indicating that an overpayment has 
occurred, or (ii) the issue dale of any notice of 
overpayment, issued by DMAS, if the provider does 
not file an appeal, or (iii) the issue date of any 
administrative decision issued by DMAS after an 
informal factfinding conference, if the provider does 
not file an appeal, or (iv) the issue date of any 
administrative decision signed by the director, 
regardless of whether a judicial appeal follows. In 
any event, interest shall be waived if the 
overpayment is completely liquidated within 30 days 
of the date of the final determination. In cases in 
which a determination of overpayment has been 
judicially reversed, the provider shall be reimbursed 
that portion of the payment to which it is entitled, 
plus any applicable interest which the provider paid 
to DMAS. 

VR 460-04-8.1500. Community Mental Health and Mental 
Retardation Services: Amount, Duration, and Scope of 
Services. 

§ I. Definitions. 

The following words and terms, when used in these 
regulations, shall have the following meanings unless the 
context clearly indicates otherwise: 

"Board" or "BMAS" means the Board of Medical 
Assistance Services. 

"Code" means the Code of Virginia. 

"Consumer service plan" means that document 
addressing the needs of the client of mental retardation 
case management services, in all life areas. Factors to be 
considered when this plan is developed are, but not 
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limited to, the client's age, primary disability, level of 
functioning and other relevant factors. 

"DMAS" means the Department of Medical Assistance 
Services consistent with Chapter 10 (§ 32.1·323 et seq.) of 
Title 32.1 of the Code of Virginia. 

"DMHMRSAS" means the Department of Mental Health, 
Mental Retardation and Substance Abuse Services 
consistent with Chapter I (§ 37.1·39 et seq.) of Title 37 of 
the Code of Virginia. 

"Developmental disability" means a severe, chronic 
disability that (i) is attributable to a mental or physical 
impainnent (attributable to mental retardation, cerebral 
palsy, epilepsy, autism, or neurological impairment or 
related conditions) or combination of mental and physical 
impairments; (ii) is manifested before that person attains 
the age of 22; (iii) is likely to continue indefinitely; (iv) 
results in substantial functional limitations in three or 
more of the following major areas: self-care, language, 
learning, mobility, self-direction, capacity for independent 
living and economic self·su!ficiency; and (v) results in the 
person's need for special care, treatment or services that 
are individually planned and coordinated and that are of 
lzfelong or extended duration. 

"HCFA" means the Health Care Financing 
Administration as that unit of the federal Department of 
Health and Human Services which administers the 
Medicare and Medicaid programs. 

"Individual Service Plan" or "ISP" means that which is 
defined in DMHMRSAS licensing regulations VR 470-02{)9. 

"Medical or clinical necessity" means an item or service 
that must be consistent with the diagnosis or treatment of 
the individual's condition. It must be in accordance with 
the community standards of medical or clinical practice. 

"Mental retardation" means the diagnostic classification 
of substantial subaverage general intellectual functioning 
which originates during the development period and is 
associated with impairment in adaptive behavior. 

"Preauthorization" means the approval by the care 
coordinator of the plan of care which spectfies recipient 
and provider. Preauthorization is required before 
reimbursement can be made. 

"Qualified case managers for mental health case 
management services" means individuals possessing a 
combination of mental health work experience or relevant 
education which indicates that the individual possesses 
the knowledge, skills, and abilities, as established by 
DMHMRSAS, necessary to perform case management 
services. 

"Quallfied case managers for mental retardation case 
management services" means individuals possessing a 
combination of mental retardation work experience and 
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relevant education which indicates that the individual 
possesses the knowledge, skills, and abilities, as 
established by DMHMRSAS, necessary to perform case 
management services. 

"Significant others" means persons related to or 
interested in the individual's health, well-being, and care. 
Significant others may be, but are not limited, to a 
spouse, friend, relative, guardian, priest, minister, rabbz~ 
physician, neighbor. 

"State Plan for Medical Assistance" or "Plan" means 
the document listing the covered groups, covered services 
and their limitations, and provider reimbursement 
methodologies as provzded for under Title XIX of the 
Social Security Act. 

§ 2. Mental health services. 

The following services shall be covered: intensive 
in-home services, therapeutic day treatment for children 
and adolescents, day treatment/partial hospitalization, 
psychosocial rehabilitation, and crisis intervention. These 
covered services are further defined below: 

A. Intensive in-home services for children and 
adolescents under age 21 shall be time-limited 
interventions provided typically but not solely in the 
residence of an individual who is at risk of being moved 
into an out-of-home placement or who is being 
transitioned to home from out-of-home placement due to a 
disorder diagnosable under the Diagnostic and Statistical 
Manual of Mental Disorders-l/1-R (DSM-III-R). These 
services provide crisis treatment; individual and family 
counseling; life, parenting, and communication skills; case 
management activities and coordination with other 
required services; and 24-hour emergency response. These 
services shall be limited annually to 26 weeks. General 
program requirements shall be as follows: 

1. The provider of intensive in-home services [ ml:f9t 
shall ] be licensed by the Department of Mental 
Health, Mental Retardation and Substance Abuse 
Services. 

2. An appropriate assessment is made and 
documented that service needs can best be met 
through intensive in-home services; service [ mt1t11 
shall ] be recommended on an Individual Service Plan 
(ISP). 

3. Intensive in-home services shall be used when 
out-of-home placement is a risk, when services that 
are far more intensive than outpatient clinic care are 
required to stabilize the family situation, and when 
the client's residence as the setting for services is 
more likely to be successful than a clinic. 

4. Intensive in-home services shall also be used to 
facilitate the return from an out-of-home placement 
when services more intensive than outpatient clinic 

care are required for the transition to be successful. 

5. At least one parent or responsible adult with whom 
the child is living must be willing to participate in 
in-home services. 

6. Since case management services are an integral 
and inseparable part of this service, case management 
services wt11 not be reimbursed separately for periods 
of time when intensive in-home services are being 
reimbursed. 

B. Therapeutic day treatment for children and 
adolescents shall be provided in sessions of two or more 
hours per day, to groups of seriously emotionally 
disturbed chz1dren and adolescents or children at risk of 
serious emotional disturbance in order to provide 
therapeutic interventions. Day treatment programs, limited 
annually to 260 days, provide evaluation, medication 
education and management, opportunities to learn and 
use daily living skills and to enhance social and 
interpersonal skills, and individual, group and family 
counseling. General program requirements shall be as 
follows: 

I. The provider of therapeutic day treatment for child 
and adolescent services [ ffltt9t shall ] be licensed by 
the Department of Mental Health, Mental Retardation 
and Substance Abuse Services. 

2. The minimum staff-to-youth ratio shall ensure that 
adequate staff is avaz1able to meet the needs of the 
youth identified on the ISP. 

3. The program [ ffltt9t shall ] operate a minimum of 
two hours per day and may offer flexible program 
hours (i.e., before or after school or during the 
summer). One unit of service is defined as a minimum 
of two hours but less than three hours in a given 
day. Two units of service are defined as a minimum 
of three but less than five hours in a given day, and 
three units of service equals five or more hours of 
service. Transportation time to and from the program 
site may be included as part of the reimbursable unit. 
However, transportation time exceeding 25% of the 
total daily time spent in the service for each 
indivzdual shall not be bz?lable. These restrictions 
apply only to transportation to and from the program 
site. Other program related transportation may be 
included in the program day as indicated by 
scheduled activities. 

4. When day treatment occurs during the school day, 
time solely for academic instruction (i.e., when no 
treatment activity is going on) cannot be included in 
the billing unit. 

C. Day treatment/partial hospitalization services for 
adults shall be provided in sessions of two or more 
consecutive hours per day, which may be scheduled 
multiple times per week, to groups of individuals in a 
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nonresidential setting. These services, limited annually to 
260 days, include the major diagnostic, medical, 
p.<:,ychiatric, psychosocial and psychoeducational treatment 
modalities designed for individuals with serious mental 
disorders who require coordinated, intensive, 
comprehensive, and multidisciplinary treatment. General 
program requirements shall be as follows: 

I. The provider of day treatment/partial 
hospitalization shall be licensed by DMHMRSAS. 

2. The program [ ffltif1t shall ] operate a minimum of 
two continuous hours in a 24~hour period. One unit of 
service shall be defined as a minimum of two but less 
than four hours on a given day. Two units of service 
shall be defined as at least four but less than seven 
hours in a given day. Three units of service shall be 
defined as seven or more hours in a given day. 
Transportation time to and from the program site 
may be included as part of the reimburseab/e unit. 
However, transportation time exceeding 25% of the 
total daily time spent in the service for each 
individual shall not be covered. These restrictions 
shall apply only to transportation to and from the 
program site. Other program related transportation 
may be included in the program day as indicated by 
scheduled program activities. 

3. Individuals shall be discharged from this service 
when they are no longer in an acute psychiatric state 
or when other less intensive services may achieve 
stabzlization. Admission and services longer than 90 
calendar days must be authorized based upon a 
face-tojace evaluation by a physician, licensed clinical 
psychologist, licensed professional counselor, licensed 
clinical social worker, or certzfied psychiatric nurse. 

D. Psychosocial rehabilitation for adults shall be 
provided in sessions of two or more consecutive hours per 
day to groups of individuals in a nonresidential setting. 
These services, limited annually to 3I2 days, include 
assessment, medication education, psychoeducation, 
opportunities to learn and use independent living skills 
and to enhance social and interpersonal skzlls, family 
support, or education within a supportive and normalizing 
program structure and environment. 

I. The provider of psychosocial rehabilitation [ ffltif1t 
shall ] be licensed by DMHMRSAS. 

2. The program [ ffltif1t shall ] operate a minimum of 
two continuous hours in a 24-hour period. A unit of 
service is defined as a minimum of two but less than 
four hours on a given day. Two units of service are 
defined as at least four but less than seven hours in 
a given day. Three units are defined as seven or 
more hours in a given day. Transportation time to 
and from the program site may be included as part 
of the reimbursement unit. However, transportation 
time exceeding 25% of the total daily time spent in 
the service for each individual shall not be covered. 
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These restrictions apply on~v to transportation to and 
from the program site. Other program-related 
transportation may be included in the program day 
as indicated by scheduled program activities. 

3. Time allocated for field trips may be used to 
calculate time and units of service lf the goal is to 
provide training in an integrated setting, and to 
increase the client's understanding or abllity to access 
community resources. 

E. Crisis intervention shall provide immediate mental 
health care, available 24 hours a day, seven days per 
week, to assist indiVlduals who are experiencing acute 
mental dysfunction requiring immediate clinical attention. 
This service's objectives shall be to prevent exacerbation 
of a condition, to prevent injury to the client or others, 
and to provide treatment in the context of the least 
restrictive setting. Crisis intervention activities, limited 
annually to 180 hours, shall include assessing the crisis 
situation, providing short-term counseling designed to 
stabilize the individual or the famlly unit, providing 
access to further immediate assessment and follow-up, and 
linking the individual and family with ongoing care to 
prevent future crises. Crisis intervention services may 
include, but are not limited to, office visits, home visits, 
preadmission screenings, telephone contacts, and other 
client-related activities for the preventz'on oj 
institutionalization. General program requirements are as 
follows: 

1. The provider of crisis intervention services [ f'1"tttS't 
shall ] be licensed by DMHMRSAS. 

2. Client-related activities provided in association with 
a face-to-face contact shall be reimbursable. 

3. An Individual Service Plan (ISP) shall not be 
required for newly admitted individuals to receive this 
service. Inclusion of crisis intervention as a service on 
the ISP shall not be required for the service to be 
provided on an emergency basis. 

4. For individuals receiving scheduled, short-term 
counseling as part of the crisis intervention service, 
an ISP [ ffltif1t shall ] be developed or rev1sed to 
reflect the short-term counseling goals by the fourth [ 
xheeluteti ] face~toface contact. 

5. Reimbursement shall be provided for short-term 
crisis counseling contacts occurring within a 30-day 
period from the time of the first face-tojace cris1:, 
contact. Other than the annual service limits, there 
are no restrictions (regarding number of contacts or a 
given time period to be covered) for reimbursement 
for unscheduled crisis contacts. 

6. Crisis intervention services may be provided to 
eligible individuals outside of the clinic and billed 
provided the provision of out-of-clinic services is 
c/inica/lyjprogrammatica//y appropriate. [ When travel 
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is required to provide out-of-clinic services such time 
is reimbursable. ] Crisis intervention may involve the 
family or signzficant others. 

§ 3. Mental retardation services. 

Day health and rehabilitation services shall be covered 
and the following definitions shall apply: 

A. Day health and rehabz1itation services (limited to 500 
units per year) shall provide individualized activities, 
supports, training, supervision, and transportation based 
on a written plan of care to eligible persons for two or 
more hours per day scheduled multiple times per week. 
These services are intended to improve the recipient's 
condition or to maintain an optimal level of functioning, 
as well as to ameliorate the recipient's disabz1ities or 
deficits by reducing the degree of impairment or 
dependency. Therapeutic consultation to service providers, 
family, and friends of the client around implementation of 
the plan of care may be included as part of the services 
provided by the day health and rehabilitation program. 
The provider [ fl'ltt8t shall ] be licensed by DMHMRSAS as 
a Day Support Program. Specific components of day 
health and rehabilitation services include the following as 
needed: 

1. Self-care and hygiene skills: training in personal 
appearance and cleanliness, clothing selection/Use, 
personal dental hygiene; 

2. Eating skztls: training in sitting at table, using 
utensils, and eating in a reasonable manner; using 
restaurants,· 

3. Toilet training skills: training in all steps of toilet 
process, practice of skills in a variety of public/private 
environments,· 

4. Task learning skills: training in eyejhand 
coordination tasks with varying levels of assistance by 
supervisors, developing alternative training strategies, 
providing training and reinforcement in appropriate 
community settings where such tasks occur; 

5. Community resource utilization skills: training in 
time, telephone, basic computations, money, warning 
sign recognition, and personal identification such as 
personal address and telephone number,· use of 
community services, resources and cultural 
opportunities,· 

6. Environmental skills: training in punctuality, 
self-discipline, care of personal belongings, respect for 
property, remaining on task and adequate attendance; 
training at actual sites where the skills will be 
performed; 

7. Behavior skills: training in appropriate interaction 
with supervisors and other trainees, self control of 
disruptive behaviors, attention to program rules and 

coping skills, developing/enhancing social skills in 
relating to the general population, peer groups; 

8. Medication management: awareness of importance 
of prescribed medications, identification of 
medications, the role of proper dosage and schedules, 
providing assistance in medication administration, and 
signs of adverse effects; 

9. Travel and related training to and from the 
training sites and service and support activities,· 

10. Skills related to the above areas, as appropriate 
that will enhance or retain the recipient's functioning: 
training in appropn·ate manners, language, home care, 
clothing care, physical awareness and community 
awareness; opportunities to practice skills in 
community settings among the general population. 

11. Transportation time to and from the program site 
may be included as part of the reimburseable unit. 
However, transportation time exceeding 25% of the 
total daily time spent in the service for each 
individual shall not be covered. These restrictions 
apply only to transportation to and from the program 
site. Other program related transportation may be 
included in the program day as indicated by 
scheduled program activities. 

B. There shall be two levels of Day Health and 
Rehabilitation services: Level I and Level II. 

1. Level I services shall be provided to individuals 
who meet the basic program eligibility requirements. 

2. Level II services may be provided to individuals 
who meet the basic program eligibility requirements 
and for whom one or more of the following indicators 
are present. 

a. The individual requires physical assistance to meet 
basic personal care needs (toilet training, feeding, 
medical conditions that require special attention). 

b. The individual has extensive disability-related dif
ficulties and requires additional, ongoing support to 
fully participate in programming and to accomplish 
individual service goals. 

c. The individual requires extensive personal care 
and/or constant supervision to reduce or eliminate 
behaviors which preclude full participation in 
programming. A formal, written behavioral program is 
required to address behaviors such as, but not limited 
to, severe depression, self injury, aggression, or 
self-stimulation. 

§ 4. Provider qualzfication requirements. 

To qualify as a provider of services through DMAS for 
rehabilitative mental health or mental retardation services, 
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the provider of the services must meet certain criteria. 
These criteria shall be: 

1. The provider [ ffltt8t shall ] guarantee that clients 
have access to emergency services on a 24·hour basis; 

2. The provider [ ffltt8t shall ] demonstrate the ability 
to serve individuals in need of comprehensive services 
regardless of the individual's ability to pay or 
eligibility for Medicaid reimbursement; 

3. The provider [ ffltt8t shall ] have the administrative 
and financial management capacity to meet state and 
federal requirements; 

4. The provider [ ffltt8t shall ] have the ability to 
document and maintain individual case records in 
accordance with state and federal requirements; 

5. The services shall be in accordance with the 
Virginia Comprehensive State Plan for Mental Health, 
Mental Retardation and Substance Abuse Services; 
and 

6. In addition to those requirements stated above, a 
provider [ HHifif shall ] meet the following 
requirements specific to each disability area: 

a. Mental health. 

( 1) Intensive in-home: licensure by DMHMRSAS as 
an outpatient program. 

( 2) Therapeutic day 
children/adolescents: licensure 
day support program. 

treatment for 
by DMHMRSAS as a 

(3) Day treatment/partial hospitalization: licensure 
by DMHMRSAS as a day support program. 

(4) Psychosocial rehabilitation: licensure by 
DMHMRSAS as a day support program. 

(5) Crisis intervention: licensure by DMHMRSAS as 
an Outpatient Program 

(6) Case Management: certified by DMHMRSAS 

b. Mental retardation. 

( 1) Day Health and Rehabilitation Services: licensure 
by DMHMRSAS as a day support program 

(2) Case Management: Certified by DMHMRSAS 

§ 5. The state assures that the provision of case 
management services will not restrict an individual's free 
choice of providers in violation of§ I902(af23) of the Act. 

1. Eligible recipients will have free choice of the 
providers of case management services. 
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2. Eligible recipients will have free choice of the 
providers of other medical care under the plan. 

§ 6. Payment for case management services under the 
plan does not duplicate payments made to public agencies 
or private entities under other program authorities for 
this same purpose. 

******** 

Title Q! Regulation: State Plan lor Medical Assistance 
Relating to Provider Disputes and Date ol Acquisition. 
VR 460-03-4.1912. Dispute Resolution lor State-Operated 
Providers. 
VR 460-02-4.1920. Methods and Standards !or Establishing 
Payment Rates-Other Types of Care. 
VR 460-03-4.1940:1. Nursing Home Payment System 
(PIRS). 

Statutory Authority: § 32.1-325 of the Code of Virginia. 

Effective Date: July I, 1992. 

Summary: 

The purpose of this action is to (i) adopt a separate 
procedure for a state-operated provider to contest 
action taken by DMAS, and (1/) define the "date of 
acquisition" for revaluation of assets after a change 
of ownership of a nursing facility. 

The sections of the State Plan for Medical Assistance 
affected by this proposed regulatory action are: 
Attachment 4.19 A (new Supplement 2 is being 
added), Attachment 4.19 B, and Attachment 4.19 D, 
the Supplement (containing the PIRS nursing home 
payment methodology). 

Dispute Resolution for State-operated Providers: A 
few state-operated facilities participate m the 
Medicaid program as contract providers. (Examples 
include hospitals, home health care agencies, 
hospital-based nursing facilities, institutions run by the 
Department of Mental Health, Mental Retardation and 
Substance Abuse Services, local health department 
clinics, pharmacies and outpatient dental laboratories, 
as well as other providers from time to time.) 
Because a state-operated facility or institution cannot 
sue or litigate against another agency or arm of the 
Commonwealth, existing appeal procedures under the 
Administrative Process Act (which contemplate court 
review of an agency action) are not appropriate. 
Therefore, a separate procedure is being established to 
permit state~operated providers to resolve 
disagreements. 

Date of Acquisition for Nursing Facilities: Federal law 
provides that, for reimbursement purposes, valuation 
of capital assets upon a change of ownership of a 
nursing facility cannot be increased by more than the 
lesser of two prescribed inflation indices as measured 
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from the "date of acquisition by the seller" to the 
date of the change of ownership. The Patient 
Intensity Rating System nursing home payment 
system (PIRS) has never defined "date of acquisition." 
Representatives of the Health Care Financing 
Administration have defined "the date of acquisition" 
as the date when legal title passes. As a result of 
previous discussions between DMAS and providers, 
DMAS concludes that this term should be defined in 
PIRS and should also address situations where a 
nursing facility is constructed by an organization 
related to the provider (with no formal closing process 
and no date certain regarding legal title to the 
physical plant). 

VR 460-03-4.1912. Dispute Resolution for State-Operated 
Providers. 

§ I. Definitions. 

"DMAS"' means the Department of Medical Assistance 
Services. 

"Division director" means the director of a division of 
DMAS. 

"State-operated provider" means a provider of Medicaid 
services which is enrolled in the Medicaid program and 
operated by the Commonwealth of Virginia. 

§ 2. Right to request reconsideration. 

A. A state-operated provider shall have the right to 
request a reconsideration for any issue which would be 
otherwise administratively appealable under the State Plan 
by a nonstate operated provider. This shall be the sole 
procedure available to state-operated providers. 

B. The appropriate DMAS division must receive the 
reconsideration request within 30 calendar days after the 
provider receives its Notice of Amount of Program 
Reimbursement, notice of proposed action, findings letter, 
or other DMAS notice giving rise to a dispute. 

§ 3. Informal review. 

The state-operated provider shall submit to the 
appropriate DMAS division written information specifying 
the nature of the dispute and the relief sought. If a 
reimbursement adjustment is sought, the written 
information must include the nature of the adjustment 
sought, the amount of the adjustment sought, and the 
reasons for seeking the adjustment. The division director 
or his designee shall review this information, requesting 
additional information as necessary. If either party so 
requests, they may meet to discuss a resolution. Any 
designee shall then recommend to the division director 
whether relief is appropriate in accordance with 
applicable law and regulations. 

§ 4. Division director action. 

The division director shall consider any recommendation 
of his designee and shall render a decision. 

§ 5. DMAS director review. 

A state-operated provider may, within 30 days after 
receiving the informal review decision of the division 
director, request that the DMAS director or his designee 
review the decision of the division director. The DMAS 
director shall have the authority to take whatever 
measures he deems appropriate to resolve the dispute. 

§ 6. Secretarial review. 

If the preceding steps do not resolve the dispute to the 
satisfaction of the state-operated provider, within 30 days 
after receipt of the decision of the DMAS director. the 
provider may request the DMAS director to refer the 
matter to the Secretary of Health and Human Resources 
and any other Cabinet Secretary as appropriate. Any 
determination by such Secretary or Secretaries shall be 
final. 

VR 460-02-4.1920. Methods and Standards for Establishing 
Payment Rates--Other Types of Care. 

The policy and the method to be used in establishing 
payment rates for each type of care or service (other 
than inpatient hospitalization, skilled nursing and 
intermediate care facilities) listed in § 1905(a) of the 
SoCial Security Act and included in this State Plan for 
Medical Assistance are described in the following 
paragraphs: 

a. Reimbursement and payment criteria will be 
established which are designed to enlist participation of a 
sufficient number of providers of services in the program 
so that eligible persons can receive the medical care and 
services included in the Plan at least to the extent these 
are available to the general population. 

b. Participation in the program will be limited to 
providers of services who accept, as payment in full, the 
state's payment plus any copayment required under the 
State Plan. 

c. Payment for care or service will not exceed the 
amounts indicated to be reimbursed in accord with the 
policy and methods described in this Plan and payments 
will not be made in excess of the upper limits described 
in 42 CFR 447.304(a). The state agency has continuing 
access to data identifying the maximum charges allowed: 
such data will be made available to the Secretary, HHS, 
upon request. 

d. Payments for services listed below shall be on the 
basis of reasonable cost following the standards and 
principles applicable to the Title XVlll Program. The 
upper limit for reimbursement shall be no higher than 
payments for Medicare patients on a facility by facility 
basis in accordance with 42 CFR 447.321 and 42 CFR 
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447.325. In no instance, however, shall charges for 
beneficiaries of the program be in excess of charges for 
private patients receiving services from the provider. The 
professional component for emergency room physicians 
shall continue to be uncovered as a component of the 
payment to the facility. 

Reasonable costs will be determined from the filing of a 
uniform cost report by participating providers. The cost 
reports are due not later than 90 days after the provider's 
fiscal year end. If a complete cost report is not received 
within 90 days after the end of the provider's fiscal year, 
the Program shall take action in accordance with its 
policies to assure that an overpayment is not being made. 
The cost report will be judged complete when DMAS has 
all of the following: 

l. Completed cost reporting form(s) provided by 
DMAS, with signed certification(s); 

2. The provider's trial balance showing adjusting 
journal entries; 

3. The provider's financial statements including, but 
not limited to, a balance sheet, a statement of income 
and expenses, a statement of retained earnings (or 
fund balance), and a statement of changes in financial 
position; 

4. Schedules which reconcile financial statements and 
trial balance to expenses claimed in the cost report; 

5. Depreciation schedule or summary; 

6. Home office cost report, if applicable; and 

7. Such other analytical information or 
documents requested by DMAS when 
reporting forms are sent to the provider. 

supporting 
the cost 

Item 398 D of the 1987 Appropriation Act (as amended), 
effective April 8, 1987, eliminated reimbursement of return 
on equity capital to proprietary providers. 

The services that are cost reimbursed are: 

(l) Inpatient hospital services to persons over 65 years 
of age in tuberculosis and mental disease hospitals 

(2) Home health care services 

(3) Outpatient hospital services excluding laboratory 

(4) Rural health clinic services provided by rural 
health clinics or other federally qualified health 
centers defined as eligible to receive grants under the 
Public Health Services Act §§ 329, 330, and 340. 

(5) Rehabilitation agencies 

(6) Comprehensive outpatient rehabilitation facilities 
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(7) Rehabilitation hospital outpatient services. 

e. Fee-for-service providers. (1) Payment for the 
following services shall be the lowest of: State agency 
fee schedule, actual charge (charge to the general 
public), or Medicare (Title XVIIl) allowances: 

(a) Physicians' services (Supplement 
obstetric/pediatric fees.) 

(b) Dentists' services 

(c) Mental health services including: 

Community mental health services 

Services of a licensed clinical psychologist 

Mental health services provided by a physician 

(d) Podiatry 

(e) Nurse-midwife services 

(f) Durable medical equipment 

(g) Local health services 

has 

(h) Laboratory services (Other than inpatient hospital) 

(i) Payments to physicians who handle laboratory 
specimens, but do not perform laboratory analysis 
(limited to payment for handling) 

(j) X-Ray services 

(k) Optometry services 

(l) Medical supplies and equipment. 

(2) Hospice services payments must be no lower than 
the amounts using the same methodology used under 
part A of Title XVIII, and adjusted to disregard offsets 
attributable to Medicare coinsurance amounts. 

f. Payment for pharmacy services shall be the lowest of 
items (1) through (5) (except that items (1) and (2) will 
not apply when prescriptions are certified as brand 
necessary by the prescribing physician in accordance with 
the procedures set forth in 42 CFR 447.331 (c) if the 
brand cost is greater than the HCF A upper limit of VMAC 
cost) subject to the conditions, where applicable, set forth 
in items (6) and (7) below: 

(1) The upper limit established by the Health Care 
Financing Administration (HCF A) for multiple source 
drugs pursuant to 42 CFR §§ 447.331 and 447.332, as 
determined by the HCFA Upper Limit List plus a 
dispensing fee. If the agency provides payment for 
any drugs on the HCF A Upper Limit List, the payment 
shall be subject to the aggregate upper limit payment 
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test. 

(2) The Virginia Maximum Allowable Cost (VMAC) 
established by the agency plus a dispensing fee, if a 
legend drug, for multiple source drugs listed on the 
VVF. 

(3) The Estimated Acquisition Cost (EAC) which shall 
be based on the published Average Wholesale Price 
(A WP) minus a percent discount established by the 
methodology set out in (a) through (c) below. 
(Pursuant to OBRA 90 § 4401, from January I, 1991, 
through December 31, 1994, no changes in 
reimbursement limits or dispensing fees shall be made 
which reduce such limits or fees for covered 
outpatient drugs). 

(a) Percent discount shall be determined by a 
statewide survey of providers' acquisition cost. 

(b) The survey shall reflect statistical analysis of 
actual provider purchase invoices. 

(c) The agency will conduct surveys at intervals 
deemed necessary by DMAS, but no less frequently 
than triennially. 

(4) A mark-up allowance (150%) of the Estimated 
Acquisition Cost (EAC) for covered nonlegend drugs 
and oral contraceptives. 

(5) The provider's usual and customary charge to the 
public, as identified by the claim charge. 

(6) Payment for pharmacy services will be as 
described above; however, payments for legend drugs 
(except oral contraceptives) will include the allowed 
cost of the drug plus only one dispensing fee per 
month for each specific drug. Payments will be 
reduced by the amount of the established copayment 
per prescription by noninstitutionalized clients with 
exceptions as provided in federal law and regulation. 

(7) The Program recognizes the unit dose delivery 
system of dispensing drugs only for patients residing 
in nursing facilities. Reimbursements are based on the 
allowed payments described above plus the unit dose 
add on fee and an allowance for the cost of unit dose 
packaging established by the state agency. The 
maximum allowed drug cost for specific multiple 
source drugs will be the lesser of: either the VMAC 
based on the 60th percentile cost level identified by 
the state agency or HCF A's upper limits. All other 
drugs will be reimbursed at drug costs not to exceed 
the estimated acquisition cost determined by the state 
agency. 

(8) Historical determination of EAC. Determination of 
EAC was the result of an analysis of FY'89 paid 
claims data of ingredient cost used to develop a 
matrix of cost using 0 to 10% reductions from AWP 

as well as discussions with pharmacy providers. As a 
result of this analysis, AWP minus 9.0% was 
determined to represent prices currently paid by 
providers effective October 1, 1990. 

The same methodology used to determine A WP minus 
9.0% was utilized to determine a dispensing fee of 
$4.40 per prescription as of October I, 1990. A 
periodic review of dispensing fee using Employment 
Cost Index - wages and salaries, professional and 
technical workers will be done with changes made in 
dispensing fee when appropriate. As of October I, 
1990, the Estimated Acquisition Cost will be AWP 
minus 9.0% and dispensing fee will be $4.40. 

g. All reasonable measures will be taken to ascertain the 
legal liability of third parties to pay for authorized care 
and services provided to eligible recipients including those 
measures specified under 42 USC 1396(a) (25). 

h. The single state agency will take whatever measures 
are necessary to assure appropriate audit of records 
whenever reimbursement is based on costs of providing 
care and services, or on a fee-for-service plus cost of 
materials. 

i. Payment for transportation services shall be according 
to the following table: 

TYPE OF SERVICE 

Taxi services 

Wheelchair van 

Nonemergency 
ambulance 

Emergency 
ambulance 

Volunteer drivers 

Air ambulance 

Mass transit 

Transportation 
agreements 

Special Emergency 
transportation 

PAYMENT METHODOLOGY 

Rate set by the single 
state agency 

Rate set by the single 
state agency 

Rate set by the single 
state agency 

Rate set by the single 
state agency 

Rate set by the single 
state agency 

Rate set by the single 
state agency 

Rate charged to the public 

Rate set by the single 
state agency 

Rate set by the single 
state agency 

j. Payments for Medicare coinsurance and deductibles 
for noninstitutional services shall not exceed the allowed 
charges determined by Medicare in accordance with 42 
CFR 447.304(b) less the portion paid by Medicare, other 
third party payors, and recipient copayment requirements 
of this Plan. See Supplement 2 for this methodology. 
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k. Payment for eyeglasses shall be the actual cost of the 
frames and lenses not to exceed limits set by the single 
state agency, plus a dispensing fee not to exceed limits set 
by the single state agency. 

1. Expanded prenatal care services to include patient 
education, homemaker, and nutritional services shall be 
reimbursed at the lowest of: state agency fee schedule, 
actual charge, or Medicare (Title XVIII) allowances. 

m. Targeted case management for high-risk pregnant 
women and infants up to age 1 shall be reimbursed at the 
lowest of: state agency fee schedule, actual charge, or 
Medicare (Title XVIII) allowances. 

n. Reimbursement for all other nonenrolled institutional 
and noninstitutional providers. 

(1) All other nonenrolled providers shall be 
reimbursed the lesser of the charges submitted, the 
DMAS cost to charge ratio, or the Medicare limits 
for the services provided. 

(2) Outpatient hospitals that are not enrolled as 
providers with the Department of Medical Assistance 
Services (DMAS) which submit claims shall be paid 
based on the DMAS average reimbursable outpatient 
cost-to-charge ratio, updated annually, for enrolled 
outpatient hospitals less five percent. The five 
percent is for the cost of the additional manual 
processing of the claims. Outpatient hospitals that 
are nonenrolled shall submit claims on DMAS 
invoices. 

(3) Nonenrolled providers of noninstitutional services 
shall be paid on the same basis as enrolled in-state 
providers of noninstitutional services. Nonenrolled 
providers of physician, dental, podiatry, optometry, 
and clinical psychology services, etc., shall be 
reimbursed the lesser of the charges submitted, or 
the DMAS rates for the services. 

( 4) All nonenrolled noninstitutional providers shall 
be reviewed every two years for the number of 
Medicaid recipients they have served. Those 
providers who have had no claims submitted in the 
past twelve months shall be declared inactive. 

(5) Nothing in this regulation is intended to 
preclude DMAS from reimbursing for special 
services, such as rehabilitation, ventilator, and 
transplantation, on an exception basis and 
reimbursing for these services on an individually, 
negotiated rate basis. 

o. Refund of overpayments. 

(1) Providers reimbursed on the basis of a fee plus 
cost of materials. 

(a) When DMAS determines an overpayment has 
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been made to a provider, DMAS shall promptly send 
the first demand letter requesting a lump sum 
refund. Recovery shall be undertaken even though 
the provider disputes in whole or in part DMAS's 
determination of the overpayment. 

(b) If the provider cannot refund the total amount 
of the overpayment within 30 days after receiving 
the DMAS demand letter, the provider shall 
promptly request an extended repayment schedule. 

DMAS may establish a repayment schedule ol up to 
12 months to recover all or part of an overpayment 
or, if a provider demonstrates that repayment within 
a l2amonth period would create severe financial 
hardship, the Director of the Department of Medical 
Assistance Services (the "director") may approve a 
repayment schedule of up to 36 months. 

A provider shall have no more than one extended 
repayment schedule in place at one time. If an 
audit later uncovers an additional overpayment, the 
full amount shall be repaid within 30 days unless 
the provider submits further documentation 
supporting a modification to the existing extended 
repayment schedule to include the additional 
amount. 

If, during the time an extended repayment schedule 
is in effect, the provider withdraws from the 
Program, the outstanding balance shall become 
immediately due and payable. 

When a repayment schedule is used to recover only 
part of an overpayment, the remaining amount shall 
be recovered by the reduction of interim payments 
to the provider or by lump sum payments. 

(c) In the request for an extended repayment 
schedule, the provider shall document the need for 
an extended (beyond 30 days) repaymenl and 
submit a written proposal scheduling the dates and 
amounts of repayments. If DMAS approves the 
schedule, DMAS shall send the provider written 
notification of the approved repayment schedule, 
which shall be effective retroactive to the date the 
provider submitted the proposal. 

(d) Once an initial determination of overpayment 
has been made, DMAS shall undertake full recovery 
of such overpayment whether the provider disputes, 
in whole or in part, the initial determination of 
overpayment. If an appeal follows, interest shall be 
waived during the period of administrative appeal of 
an initial determination of overpayment. 

Interest charges on the unpaid balance of any 
overpayment shall accrue pursuant to § 32.1-313 of 
the Code of Virginia from the date the director's 
determination becomes final. 
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The director's determination shall be deemed to be 
final on (i) the issue date of any notice of 
overpayment, issued by DMAS, if the provider does 
not file an appeal, or (ii) the issue date factfinding 
conference, if the provider does not file an appeal, 
or (iii) the issue date of any administrative decision 
signed by the director, regardless of whether a 
judicial appeal follows. In any event, interest shall 
be waived if the overpayment is completely 
liquidated within 30 days of the date of the final 
determination. In cases in which a determination of 
overpayment has been judicially reversed, the 
provider shall be reimbursed that portion of the 
payment to which it is entitled, plus any applicable 
interest which the provider paid to DMAS. 

(2) Providers reimbursed on the basis of reasonable 
costs. 

(a) When the provider files a cost report indicating 
that an overpayment has occurred, full refund shall 
be remitted with the cost report. In cases where 
DMAS discovers an overpayment during desk 
review, field audit, or final settlement, DMAS shall 
promptly send the first demand letter requesting a 
lump sum refund. Recovery shall be undertaken 
even though the provider disputes in whole or in 
part DMAS's determination of the overpayment. 

(b) If the provider has been overpaid for a 
particular fiscal year and has been underpaid for 
another fiscal year, the underpayment shall be 
offset against the overpayment. So long as the 
provider has an overpayment balance, any 
underpayments discovered by subsequent review or 
audit shall also be used to reduce the remaining 
amount of the overpayment. 

(c) If the provider cannot refund the total amount 
of the overpayment (i) at the time it files a cost 
report indicating that an overpayment has occurred, 
the provider shall request an extended repayment 
schedule at the time of filing, or (ii) within 30 days 
alter receiving the DMAS demand letter, the 
provider shall promptly request an extended 
repayment schedule. 

DMAS may establish a repayment schedule of up to 
12 months to recover all or part of an overpayment 
or, if a provider demonstrates that repayment within 
a l2~month period would create severe financial 
hardship, the Director of the Department of Medical 
Assistance Services (the "director") may approve a 
repayment schedule of up to 36 months. 

A provider shall have no more than one extended 
repayment schedule in place at one time. If an 
audit later uncovers an additional overpayment, the 
full amount shall be repaid within 30 days unless 
the provider submits further documentation 
supporting a modification to the existing extended 

repayment schedule to include the additional 
amount. 

If, during the time an extended repayment schedule 
is in effect, the provider withdraws from the 
Program or fails to file a cost report in a timely 
manner, the outstanding balance shall become 
immediately due and payable. 

When a repayment schedule is used to recover only 
part of an overpayment, the remaining amount shall 
be recovered by the reduction of interim payments 
to the provider or by lump sum payments. 

(d) In the request for an extended repayment 
schedule, the provider shall document the need for 
an extended (beyond 30 days) repayment and 
submit a written proposal scheduling the dates and 
amounts of repayments. If DMAS approves the 
schedule, DMAS shall send the provider written 
notification of the approved repayment schedule, 
which shall be effective retroactive to the date the 
provider submitted the proposal. 

(e) Once an initial determination of overpayment 
has been made, DMAS shall undertake full recovery 
of such overpayment whether or not the provider 
disputes, in whole or in part, the initial 
determination of overpayment. If an appeal follows, 
interest shall be waived during the period of 
administrative appeal of an initial determination of 
overpayment. 

Interest charges on the unpaid balance of any 
overpayment shall accrue pursuant to § 32.1-313 of 
the Code of Virginia from the date the director's 
determination becomes final. 

The director's determination shall be deemed to be 
final on (i) the due date of any cost report filed by 
the provider indicating that an overpayment has 
occurred, or (ii) the issue date of any notice of 
overpayment, issued by DMAS, if the provider does 
not file an appeal, or (iii) the issue date of any 
administrative decision issued by DMAS after an 
informal factfinding conference, if the provider does 
not file an appeal, or (iv) the issue date of any 
administrative decision signed by the director, 
regardless of whether a judicial appeal follows. In 
any event, interest shall be waived if the 
overpayment is completely liquidated within 30 days 
of the date of the final determination. In cases in 
which a determination of overpayment has been 
judicially reversed, the provider shall be reimbursed 
that portion of the payment to which it is entitled, 
plus any applicable interest which the provider paid 
to DMAS. 

p. Dispute resolution for state-operated providers 

(I) Definitions. 
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(a) "DMAS" means the Department of Medical 
Assistance Services. 

(b) "Division director" means the director of a 
division of DMAS. 

(c) "State-operated provider" means a provider of 
Medicaid services which is enrolled in the Medicaid 
program and operated by the Commonwealth of 
Virginia. 

(2) Right to request reconsideration. 

(a) A state-operated provider shall have the right to 
request a reconsideration for any issue which would 
be otherwise administratively appealable under the 
State Plan by a nonstate operated provider. This 
shall be the sole procedure available to 
state-operated proVlders. 

(b) The appropriate DMAS division must receive the 
reconsideration request within 30 calendar days 
after the provider receives its Notice of Amount of 
Program Reimbursement, notice of proposed action, 
findings letter, or other DMAS notice giving rise to 
a dispute. 

(3) Informal reVIew. The state-operated provider shall 
submit to the appropriate DMAS division written 
information specifying the nature of the dispute and 
the relief sought. If a reimbursement adjustment is 
sought, the written injonnation must include the 
nature of the adjustment sought, the amount of the 
adjustment sought, and the reasons for seeking the 
adjustment. The division director or his designee shall 
review this information, requesting additional 
information as necessary. If either party so requests, 
they may meet to discuss a resolution. Any designee 
shall then recommend to the division director whether 
relief is appropriate in accordance with applicable law 
and regulations. 

( 4) Division director action. The division director shall 
consider any recommendation of his designee and 
shall render a decision. 

(5) DMAS director review. A state-operated provider 
may, within 30 days after receiving the informal 
review decision of the division director, request that 
the DMAS director or his designee review the decision 
of the division director. The DMAS director shall have 
the authority to take whatever measures he deems 
appropriate to resolve the dispute. 

(6) Secretarial review. If the preceding steps do not 
resolve the dispute to the satisfaction of the 
state-operated provider, within 30 days after the 
receipt of the decision of the DMAS director, the 
provider may request the DMAS director to refer the 
matter to the Secretary of Health and Human 
Resources and any other Cabinet Secretary as 
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appropriate. Any determinahon by such Secretary or 
Secretaries shall be final. 

VR 460-03-4.1940:1. Nursing Home Payment System (FIRS). 

PART I. 
INTRODUCTION. 

§ l.l. Effective October 1, 1990, the payment methodology 
for Nursing Facility (NF) reimbursement by the Virginia 
Department of Medical Assistance Services (DMAS) is set 
forth in the following document. The formula provides for 
incentive payments to efficiently operated NFs and 
contains payment limitations for those NFs operating less 
efficiently. A cost efficiency incentive encourages cost 
containment by allowing the provider to retain a 
percentage of the difference between the prospectively 
determined operating cost rate and the ceiling. 

§ 1.2. Three separate cost components are used: plant cost, 
operating cost and nurse aide training and competency 
evaluation program and competency evaluation program 
(NATCEPs) costs. The rates, which are determined on a 
facility-by-facility basis, shall be based on annual cost 
reports filed by each provider. 

§ 1.3. In determining the ceiling limitations, there shall be 
direct patient care medians established for NFs in the 
Virginia portion of the Washington DC-MD-VA Metropolitan 
Statistical Area (MSA), the Richmond-Petersburg 
Metropolitan Statistical Area (MSA), and in the rest of the 
state. There shall be indirect patient care medians 
established for NFs in the Virginia portion of the 
Washington DC-MD-VA MSA, and in the rest of the state. 
The Washington DC-MD-VA MSA and the 
Richmond-Petersburg MSA shall include those cities and 
counties as listed and changed from time to time by the 
Health Care Financing Administration (HCF A). A NF 
located in a jurisdiction which HCF A adds to or remove~ 
from the Washington DC-MD-V A MSA or the 
Richmond-Petersburg MSA shall be placed in its new peer 
group, lor purposes of reimbursemen~ at the beginning ol 
its next fiscal year following the effective date of HCF A'' 
final rule. 

§ 1.4. Institutions for mental diseases providing nursinE 
services for individuals age 65 and older shall be exempl 
from the prospective payment system as defined in §§ 2.6. 
2.7, 2.8, 2.19, and 2.25, as are mental retardation facilities 
All other sections of this payment system relating tc 
reimbursable cost limitations shall apply. These facilitie~ 
shall continue to be reimbursed retrospectively on thE 
basis of reasonable costs in accordance with Medicare and 
Medicaid principles of reimbursement. Reimbursement tc 
Intermediate Care Facilities for the Mentally Retarded 
(ICF /MR) shall be limited to the highest rate paid to e 
state ICF /MR institution, approved each July 1 by DMAS. 

§ 1.5. Except as specifically modified herein, MedicarE 
principles of reimbursement, as amended from time tc 
time, shall be used to establish the allowable costs in lh< 

Monday, June 1, 199; 

3193 



Final Regulations 

rate calculations. Allowable costs must be classified in 
accordance with the DMAS uniform chart of accounts (see 
VR 460-03-4.1941, Uniform Expense Classification) and 
must be identifiable and verified by contemporaneous 
documentation. 

All matters of reimbursement which are part of the 
DMAS reimbursement system shall supercede Medicare 
principles of reimbursement. Wherever the DMAS 
reimbursement system conflicts with Medicare principles 
of reimbursement, the DMAS reimbursement system shall 
take precedence. Appendices are a part of the DMAS 
reimbursement system. 

PART 1!. 
RATE DETERMINATION PROCEDURES. 

Article !. 
Plant Cost Component. 

§ 2.1. Plant cost. 

A. Plant cost shall include actual allowable depreciation, 
interest, rent or lease payments for buildings and 
equipment as well as property insurance, property taxes 
and debt financing costs allowable under Medicare 
principles of reimbursement or as defined herein. 

B. To calculate the reimbursement rate, plant cost shall 
be converted to a per diem amount by dividing it by the 
greater of actual patient days or the number of patient 
days computed as 95% of the daily licensed bed 
complement during the applicable cost reporting period. 

C. For NFs of 30 beds or less, to calculate the 
reimbursement rate, the number of patient days will be 
computed as not less than 85% of the daily licensed bed 
complement. 

D. Costs related to equipment and portions of a 
building/facility not available for patient care related 
activities are nonreimbursable plant costs. 

§ 2.2. New nursing facilities and bed additions. 

A. 1. Providers shall be required to obtain three 
competitive bids when (i) constructing a new physical 
plant or renovating a section of the plant when 
changing the licensed bed capacity, and (ii) 
purchasing fixed equipment or major movable 
equipment related to such projects. 

2. All bids must be obtained in an open competitive 
market manner, and subject to disclosure to DMAS 
prior to initial rate setting. (Related parties see § 
2.10.) 

B. Reimbursable costs for building and fixed equipment 
shall be based upon the 3/4 (25% of the surveyed projects 
with costs above the median, 75% with costs below the 
median) square foot costs for NFs published annually in 

the R.S. Means Building Construction Cost Data as adjusted 
by the appropriate R.S. Means Square Foot Costs "Location 
Factor" for Virginia for the locality in which the NF is 
located. Where the specific location is not listed in the 
R.S. Means Square Foot Costs "Location Factor" for 
Virginia, the facility's zip code shall be used to determine 
the appropriate locality factor from the U.S. Postal 
Services National Five Digit Zip Code for Virginia and the 
R.S. Means Square Foot Costs "Location Factors." The 
provider shall have the option of selecting the construction 
cost limit which is effective on the date the Certificate of 
Public Need (COPN) is issued or the date the NF is 
licensed. Total cost shall be calculated by multiplying the 
above 3/4 square foot cost by 385 square feet (the 
average per bed square footage). Total costs for building 
additions shall be calculated by multiplying the square 
footage of the project by the applicable components of the 
construction cost in the R.S. Means Square Foot Costs, not 
to exceed the total per bed cost for a new NF. Reasonable 
limits for renovations shall be determined by the 
appropriate costs in the R.S. Means Repair and 
Remodeling Cost Data, not to exceed the total R.S. Means 
Building Construction Cost Data 3/4 square foot costs for 
nursing homes. 

C. New NFs and bed additions to existing NFs must 
have prior approval under the state's Certificate of Public 
Need Law and Licensure regulations in order to receive 
Medicaid reimbursement. 

0. However in no case shall allowable reimbursed costs 
exceed 110% of the amounts approved in the original 
COPN, or 100% of the amounts approved in the original 
COPN as modified by any "significant change" COPN, 
where a provider has satisfied the requirements of the 
State Department of Health with respect to obtaining prior 
written approval for a "significant change" to a COPN 
which has previously been issued. 

§ 2.3. Major capital expenditures. 

A. Major capital expenditures include, but are not 
limited to, major renovations (without bed increase), 
additions, modernization, other renovations, upgrading to 
new standards, and equipment purchases. Major capital 
expenditures shall be any capital expenditures costing 
$100,000 or more each, in aggregate for like items, or in 
aggregate for a particular project. These include purchases 
of similar type equipment or like items within a one 
calendar year period (not necessarily the provider's 
reporting period). 

B. Providers (including related organizations as defined 
in § 2.1 0) shall be required to obtain three competitive 
bids and if applicable, a Certificate of Public Need before 
initiating any major capital expenditures. All bids must be 
obtained in an open competitive manner, and subject to 
disclosure to the DMAS prior to initial rate setting. 
(Related parties see § 2.10.) 

C. Useful life shall be determined by the American 
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Hospital Association's Estimated Useful Lives of 
Depreciable Hospital Assets (AHA). If the item is not 
included in the AHA guidelines, reasonableness shall be 
applied to determine useful life. 

D. Major capital additions, modernization, renovations, 
and costs associated with upgrading the NF to new 
standards shall be subject to cost limitations based upon 
the applicable components of the construction cost limits 
determined in accordance with § 2.2 B. 

§ 2.4. Financing. 

A. The DMAS shall continue its policy to disallow cost 
increases due to the refinancing of a mortgage debt, 
except when required by the mortgage holder to finance 
expansions or renovations. Refinancing shall also be 
permitted in cases where refinancing would produce a 
lower interest rate and result in a cost savings. The total 
net aggregate allowable costs incurred for all cost 
reporting periods related to the refinancing cannot exceed 
the total net aggregate costs that would have been 
allowable had the refinancing not occurred. 

I. Refinancing incentive. Effective July 1, 1991, for 
mortgages refinanced on or after that date, the DMAS 
will pay a refinancing incentive to encourage nursing 
facilities to refinance fixed-rate, fixed-term mortgage 
debt when such arrangements would benefit both the 
Commonwealth and the providers. The refinancing 
incentive payments will be made for the 10-year 
period following an allowable refinancing action, or 
through the end of the refinancing period should the 
loan be less than 10 years, subject to a savings being 
realized by application of the refinancing calculation 
for each of these years. The refinancing incentive 
payment shall be computed on the net savings from 
such refinancing applicable to each provider cost 
reporting period. Interest expense and amortization of 
loan costs on mortgage debt applicable to the cost 
report period for mortgage debt which is refinanced 
shall be compared to the interest expense and 
amortization of loan costs on the new mortgage debt 
for the cost reporting period. 

2. Calculation of refinancing incentive. The incentive 
shall be computed by calculating two index numbers, 
the old debt financing index and the new debt 
financing index. The old debt financing index shall be 
computed by multiplying the term (months) which 
would have been remaining on the old debt at the 
end of the provider's cost report period by the 
interest rate for the old debt. The new debt index 
shall be computed by multiplying the remaining term 
(months) of the new debt at the end of the cost 
reporting period by the new interest rate. The new 
debt index shall be divided by the old debt index to 
achieve a savings ratio for the period. The savings 
ratio shall be subtracted from a factor of 1 to 
determine the refinancing incentive factor. 
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3. Calculation of net savings. The gross savings for the 
period shall be computed by subtracting the allowable 
new debt interest for the period from the allowable 
old debt interest for the period. The net savings for 
the period shall be computed by subtracting allowable 
new loan costs for the period from allowable gross 
savings applicable to the period. Any remaining 
unamortized old loan costs may be recovered in full 
to the extent of net savings produced for the period. 

4. Calculation of incentive amount. The net savings for 
the period, after deduction of any unamortized old 
loan and debt cancellation costs, shall be multiplied by 
the refinancing incentive factor to determine the 
refinancing incentive amount. The result shall be the 
incentive payment for the cost reporting period, which 
shall be included in the cost report settlement, subject 
to per diem computations under § 2.1 B, 2.1 C, and 
2.14 A. 

5. Where a savings is produced by a provider 
refinancing his old mortgage for a longer time period, 
the DMAS shall calculate the refinancing incentive and 
payment in accordance with §§ 2.4 A 1 through 2.4 A 
4 for the incentive period. Should the calculation 
produce both positive and negative incentives, the 
provider's total incentive payments shall not exceed 
any net positive amount for the entire incentive 
period. Where a savings is produced by refinancing 
with either a principal balloon payment at the end of 
the refinancing period, or a variable interest rate, no 
incentive payment will be made, since the true savings 
to the Commonwealth cannot be accurately computed. 

6. All refinancings must be supported by adequate and 
verifiable documentation and allowable under DMAS 
regulations to receive the refinancing savings 
incentive. 

B. Interest rate upper limit. 

Financing for all NFs and expansions which require a 
COPN and all renovations and purchases shall be subject 
to the following limitations: 

1. Interest expenses for debt financing which is 
exempt from federal income taxes shall be limited to: 

The average weekly rates for Baa municipal rated 
bonds as published in Cragie Incorporated Municipal 
Finance Newsletter as published weekly 
(Representative reoffering from general obligation 
bonds), plus one percentage point (100 basis points), 
during the week in which commitment for construction 
financing or closing for permanent financing takes 
place. 

2. a. Effective on and after July 1, 1990, the interest 
rate upper limit for debt financing by NFs that are 
subject to prospective reimbursement shall be the 
average of the rate for 10-year and 30-year U.S. 

Monday, June 1, 1992 

3195 



Final Regulations 

Treasury Constant Maturities, as published in the 
weekly Federal Reserve Statistical Release (H,I5), plus 
two percentage points (200 basis points). 

This limit (i) shall apply only to debt financing 
which is not exempt from federal income tax, and 
(ii) shall not be available to NF's which are eligible 
for such tax exempt financing unless and until a NF 
has demonstrated to the DMAS that the NF failed, 
in a good faith effort, to obtain any available debt 
financing which is exempt from federal income tax. 
For construction financing, the limit shall be 
determined as of the date on which commitment 
takes place. For permanent financing, the limit shall 
be determined as of the date of closing. The limit 
shall apply to allowable interest expenses during the 
term of the financing. 

b. The new interest rate upper limit shall also 
apply, effective July 1, 1990, to construction 
financing committed to or permanent financing 
closed after December 31, !986, but before July 1, 
1990, which is not exempt from federal income tax. 
The limit shall be determined as of July 1, 1990, 
and shall apply to allowable interest expenses for 
the term of the financing remaining on or after July 
I, 1990. 

3. Variable interest rate upper limit. 

a. The limitation set forth in §§ 2.4 B I and 2.4 B 2 
shall be applied to debt financing which bears a 
variable interest rate as follows. The interest rate 
upper limit shall be determined on the date on 
which commitment for construction financing or 
closing for permanent financing takes place, and 
shall apply to allowable interest expenses during the 
term of such financing as if a fixed interest rate for 
the financing period had been obtained. A "fixed 
rate loan amortization schedule" shall be created for 
the loan period, using the interest rate cap in effect 
on the date of commitment for construction 
financing or date of closing for permanent financing. 

b. If the interest rate for any cost reporting period 
is below the limit determined in subdivision 3 a 
above, no adjustment will be made to the providers 
interest expense for that period, and a "carryover 
credit" to the extent of the amount allowable under 
the "fixed rate loan amortization schedule" will be 
created, but not paid. If the interest rate in a future 
cost reporting period is above the limit determined 
in subdivision 3 a above, the provider will be paid 
this "carryover credit" from prior period(s), not to 
exceed the cumulative carryover credit or his actual 
cost, whichever is less. 

c. The provider shall be responsible for preparing a 
verifiable and auditable schedule to support 
cumulative computations of interest claimed under 
the "carryover credit," and shall submit such a 

schedule with each cost report. 

4. The limitation set forth in § 2.4 B 1, 2, and 3 shall 
be applicable to financing for land, buildings, fixed 
equipment, major movable equipment, working capital 
for construction and permanent financing. 

5. Where bond issues are used as a source of 
financing, the date of sale shall be considered as the 
date of closing. 

6. The aggregate of the following costs shall be 
limited to 5.0% of the total allowable project costs: 

a. Examination Fees 

b. Guarantee Fees 

c. Financing Expenses (service fees, placement fees, 
feasibility studies, etc.) 

d. Underwriters Discounts 

e. Loan Points 

7. The aggregate of the following financing costs shall 
be limited to 2.0% of the total allowable project costs: 

a. Legal Fees 

b. Cost Certification Fees 

c. Title and Recording Costs 

d. Printing and Engraving Costs 

e. Rating Agency Fees 

C. DMAS shall allow costs associated with mortgage life 
insurance premiums in accordance with § 2130 of the 
HCFA-Pub. 15, Provider Reimbursement Manual (PRM-15). 

D. Interest expense on a debt service reserve fund is an 
allowable expense if required by the terms of the 
financing agreement. However, interest income resulting 
from such fund shall be used by DMAS to offset interest 
expense. 

§ 2.5. Purchases of nursing facilities (NF). 

A. In the event of a sale of a NF, the purchaser must 
have a current license and certification to receive DMAS 
reimbursement as a provider. 

B. The following reimbursement principles shall apply to 
the purchase of a NF: 

l. The allowable cost of a bona fide sale of a facility 
(whether or not the parties to the sale were, are, or 
will be providers of Medicaid services) shall be the 
lowest of the sales price, the replacement cost value 
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determined by independent appraisal, or the 
limitations of Part XVI - Revaluation of Assets. 
Revaluation of assets shall be permitted only when a 
bona fide sale of assets occurs. 

2. Notwithstanding the provisions of § 2.10, where 
there is a sale between related parties (whether or 
not they were, are or will be providers of Medicaid 
services), the buyer's allowable cost basis for the 
nursing facility shall be the seller's allowable 
depreciated historical cost (net book value), as 
determined for Medicaid reimbursement. 

3. For purposes of Medicaid reimbursement, a "bona 
fide" sale shall mean a transfer of title and possession 
for consideration between parties which are not 
related. Parties shall be deemed to be "related" if 
they are related by reasons of common ownership or 
control. If the parties are members of an immediate 
family, the sale shall be presumed to be between 
related parties if the ownership or control by 
immediate family members, when aggregated together, 
meets the definitions of "common ownership" or 
"control." See § 2.10 C for definitions of "common 
ownership," "control," "immediate family," and 
"significant ownership or control." 

4. The useful life of the fixed assets of the facility 
shall be determined by AHA guidelines. 

5. The buyer's basis in the purchased assets shall be 
reduced by the value of the depreciation recapture 
due the state by the provider-seller, until 
arrangements for repayment have been agreed upon 
by DMAS. 

6. In the event the NF is owned by the seller for less 
than five years, the reimbursable cost basis of the 
purchased NF to the buyer, shall be the seller's 
allowable historical cost as determined by DMAS. 

C. An appraisal expert shall be defined as an individual 
or a firm that is experienced and specializes in 
multi-purpose appraisals of plant assets involving the 
establishing or reconstructing of the historical cost of such 
assets. Such an appraisal expert employs a specially 
trained and supervised staff with a complete range of 
appraisal and cost construction techniques; is experienced 
in appraisals of plant assets used by providers, and 
demonstrates a knowledge and understanding of the 
regulations involving applicable reimbursement principles, 
particularly those pertinent to depreciation; and is 
unrelated to either the buyer or seller. 

D. At a minimum, appraisals must include a breakdown 
by cost category as follows: 

I. Building; fixed equipment; movable equipment; land; 
land improvements. 

2. The estimated useful life computed in accordance 
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with AHA guidelines of the three categories, building, 
fixed equipment, and movable equipment must be 
included in the appraisal. This information shall be 
utilized to compute depreciation schedules. 

E. Depreciation recapture. 

l. The provider-seller of the facility shall make a 
retrospective settlement with DMAS in instances where 
a gain was made on disposition. The department shall 
recapture the depreciation paid to the provider by 
Medicaid for the period of participation in the 
Program to the extent there is gain realized on the 
sale of the depreciable assets. A final cost report and 
refund of depreciation expense, where applicable, shall 
be due within 30 days from the transfer of title (as 
defined below). 

2. No depreciation adjustment shall be made in the 
event of a loss or abandonment. 

F. Reimbursable depreciation. 

1. For the purpose of this section, "sale or transfer" 
shall mean any agreement between the transferor and 
the transferee by which the former, in consideration 
of the payment or promise of payment of a certain 
price in money, transfers to the latter the title and 
possession of the property. 

2. Upon the sale or transfer of the real and tangible 
personal property comprising a licensed nursing 
facility certified to provide services to DMAS, the 
transferor or other person liable therein shall 
reimburse to the Commonwealth the amount of 
depreciation previously allowed as a reasonable cost 
of providing such services and subject to recapture 
under the provisions of the State Plan for Medical 
Assistance. The amount of reimbursable depreciation 
shall be paid to the Commonwealth within 30 days of 
the sale or transfer of the real property unless an 
alternative form of repayment, the term of which 
shall not exceed one year, is approved by the 
director. 

3. Prior to the transfer, the transferor shall file a 
written request by certified or registered mail to the 
director for a letter of verification that he either does 
not owe the Commonwealth any amount for 
reimbursable depreciation or that he has repaid any 
amount owed the Commonwealth for reimbursable 
depreciation or that an alternative form of repayment 
has been approved by the director. The request for a 
letter of verification shall stale: 

a. That a sale or transfer is about to be made; 

b. The location and general description of the 
property to be sold or transferred; 

c. The names and addresses of the transferee and 
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transferor and 
addresses of the 
and 

all such business names and 
transferor for the last three years; 

d. Whether or not there is a debt owing to the 
Commonwealth for the amount of depreciation 
charges previously allowed and reimbursed as a 
reasonable cost to the transferor under the Virginia 
Medical Assistance Program. 

4. Within 90 days alter receipt of the request, the 
director shall determine whether or not there is an 
amount due to the Commonwealth by the nursing 
facility by reason of depreciation charges previously 
allowed and reimbursed as a reasonable cost under 
DMAS and shall notify the transferor of such sum, if 
any. 

5. The transferor shall provide a copy of this section 
and a copy of his request for a letter of verification 
to the prospective transferee via certified mail at least 
30 days prior to the transfer. However, whether or not 
the transferor provides a copy of this section and his 
request for verification to the prospective transferee 
as required herein, the transferee shall be deemed to 
be notified of the requirements of this law. 

6. After the transferor has made arrangements 
satisfactory to the director to repay the amount due 
or if there is no amount due, the director shall issue 
a letter of verification to the transferor in recordable 
form stating that the transferor has complied with the 
provisions of this section and setting forth the term of 
any alternative repayment agreement. The failure of 
the transferor to reimburse to the Commonwealth the 
amount of depreciation previously allowed as a 
reasonable cost of providing service to DMAS in a 
timely manner renders the transfer of the nursing 
facility ineffective as to the Commonwealth. 

7. Upon a finding by the director that such sale or 
transfer is ineffective as to the Commonwealth, DMAS 
may collect any sum owing by any means available by 
law, including devising a schedule for reducing the 
Medicaid reimbursement to the transferee up to the 
amount owed the Commonwealth for reimbursable 
depreciation by the transferor or other person liable 
therein. Medicaid reimbursement to the transferee 
shall continue to be so reduced until repayment is 
made in full or the terms of the repayment are 
agreed to by the transferor or person liable therein. 

8. In the event the transferor or other person liable 
therein defaults on any such repayment agreement the 
reductions of Medicaid reimbursement to the 
transferee may resume. 

An action brought or initiated to reduce the 
transferee's Medicaid reimbursement or an action for 
attachment or levy shall not be brought or initiated 
more than six months after the date on which the 

sale or transfer has taken place unless the sale or 
transfer has been concealed or a letter of verification 
has not been obtained by the transferor or the 
transferor defaults on a repayment agreement 
approved by the director. 

Article 2. 
Operating Cost Component. 

§ 2.6. Operating cost. 

A. Operating cost shall be the total allowable inpatient 
cost less plant cost and NATCEPs costs. See Part VII for 
rate determination procedures for NATCEPs costs. To 
calculate the reimbursement rate, operating cost shall be 
converted to a per diem amount by dividing it by the 
greater of actual patient days, or the number of patient 
days computed as 95% of the daily licensed bed 
complement during the applicable cost reporting period. 

B. For NFs of 30 beds or less, to calculate the 
reimbursement rate the number of patient days will 
continue to be computed as not less than 85% of the daily 
licensed bed complement. 

§ 2.7. Nursing facility reimbursement formula. 

A. Effective on and after October 1, 1990, all NFs 
subject to the prospective payment system shall be 
reimbursed under a revised formula entitled "The Patient 
Intensity Rating System (PIRS)." PIRS is a patient based 
methodology which links NF's per diem rates to tht 
intensity of services required by a NF's patient mix. Three 
classes were developed which group patients together 
based on similar functional characteristics and service 
needs. 

l. Any NF recervmg Medicaid payments on or after 
October 1, 1990, shall satisfy all the requirements of § 
1919(b) through (d) of the Social Security Act as they 
relate to provision of services, residents' rights and 
administration and other matters. 

2. In accordance with § 1.3, direct patient care 
operating cost peer groups shall be established for the 
Virginia portion of the Washington DC-MD-VA MSA, 
the Richmond-Petersburg MSA and the rest of the 
state. Direct patient care operating costs shall be as 
defined in VR 460-03-1491. Indirect patient care 
operating cost peer groups shall be established for the 
Virginia portion of the Washington DC-MD-VA MSA 
and for the rest of the state. Indirect patient care 
operating costs shall include all other operating costs, 
not defined in VR 460-03-4.1941 as direct patient care 
operating costs and NATCEPs costs. 

3. Each NF's Service Intensity Index (Sll) shall be 
calculated for each semiannual period of a NF's fiscal 
year based upon data reported by that NF and 
entered into DMAS' Long Term Care Information 
System (LTCIS). Data will be reported on the 
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multidimensional assessment form prescribed by DMAS 
(now DMAS-95) at the time of admission and then 
twice a year for every Medicaid recipient in a NF. 
The NF's Sll, derived from the assessment data, will 
be normalized by dividing it by the average for all 
NF's in the state. 

See VR 460-03-4.1944 for the PIRS class structure, the 
relative resource cost assigned to each class, the 
method of computing each NF's facility score and the 
methodology of computing the NF's semiannual Slls. 

4. The normalized Sll shall be used to calculate the 
initial direct patient care operating cost peer group 
medians. It shall also be used to calculate the direct 
patient care operating cost prospective ceilings and 
direct patient care operating cost prospective rates for 
each semiannual period of a NF's subsequent fiscal 
years. 

a. The normalized S!I, as determined during the 
quarter ended September 30, 1990, shall be used to 
calculate the initial direct patient care operating 
cost peer group medians. 

b. A NF's direct patient care operating cost 
prospective ceiling shall be the product of the NF's 
peer group direct patient care ceiling and the NF's 
normalized SII for the previous semiannual period. 
A NF's direct patient care operating cost prospective 
ceiling will be calculated semiannually. 

c. An SSI rate adjustment, if any, shall be applied to 
a NF's prospective direct patient care operating cost 
base rate for each semiannual period of a NF's 
fiscal year. The Sli determined in the second 
semiannual period of the previous fiscal year shall 
be divided by the average of the previous fiscal 
year's SI!s to determine the SII rate adjustment, if 
any, to the first semiannual period of the subsequent 
fiscal year's prospective direct patient care 
operating cost base rate. The SII determined in the 
first semiannual period of the subsequent fiscal year 
shall be divided by the average of the previous 
fiscal year's Slls to determine the SII rate 
adjustment, if any, to the second semiannual period 
of the subsequent fiscal year's prospective direct 
patient care operating cost base rate. 

d. See VR 460-03-4.1944 for an illustration of how 
the SII is used to adjust direct patient care 
operating ceilings and the semiannual rate 
adjustments to the prospective direct patient care 
operating cost base rate. 

5. An adjustment factor shall be applied to both the 
direct patient care and indirect patient care peer 
group medians to determine the appropriate initial 
peer group ceilings. 

a. The DMAS shall calculate the estimated gross NF 
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reimbursement required for the forecasted number 
of NF bed days during fiscal year 1991 under the 
prospective payment system in effect through 
September 30, 1990, as modified to incorporate the 
estimated additional NF reimbursement mandated 
by the provisions of § 1902(a) (13) (A) of the Social 
Security Act as amended by § 42ll(b)(l) of the 
Omnibus Budget Reconciliation Act of 1987. 

b. The DMAS shall calculate the estimated gross NF 
reimbursement required for the forecasted number 
of NF bed days during FY 1991 under the PIRS 
prospective payment system. 

c. The DMAS shall determine the differential 
between a and b above and shall adjust the peer 
group medians within the PIRS as appropriate to 
reduce the differential to zero. 

d. The adjusted PIRS peer group medians shall 
become the initial peer group ceilings. 

B. The allowance for inflation shall be based on the 
percentage of change in the moving average of the Skilled 
Nursing Facility Market basket of Routine Service Costs, as 
developed by Data Resources, Incorporated, adjusted for 
Virginia, determined in the quarter in which the NF's 
most recent fiscal year ended. NFs shall have their 
prospective operating cost ceilings and prospective 
operating cost rates established in accordance with the 
following methodology: 

L The initial peer group ceilings established under § 
2. 7 A shall be the final peer group ceilings for a NF's 
first full or partial fiscal year under PIRS and shall 
be considered as the initial "interim ceilings" for 
calculating the subsequent fiscal year's peer group 
ceilings. Peer group ceilings for subsequent fiscal 
years shall be calculated by adjusting the initial 
"interim" ceilings by a "percentage factor" which 
shall eliminate any allowances for inflation after 
September 30, 1990, calculated in both §§ 2.7 A 5 a 
and 2. 7 A 5 c. The adjusted initial "interim" ceilings 
shall be considered as the final "interim ceiling." Peer 
group ceilings for subsequent fiscal years shall be 
calculated by adjusting the final "interim" ceiling, as 
determined above, by 100% of historical inflation from 
October !, 1990, to the beginning of the NFs next 
fiscal year to obtain new "interim" ceilings, and 50% 
of the forecasted inflation to the end of the NFs next 
fiscal year. 

2. A NF's average allowable operating cost rates, as 
determined from its most recent fiscal year's cost 
report, shall be adjusted by 50% of historical inflation 
and 50% of the forecasted inflation to calculate its 
prospective operating cost base rates. 

C. The PIRS method shall still require comparison of 
the prospective operating cost rates to the prospective 
operating ceilings. The provider shall be reimbursed the 
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lower of the prospective operating cost rates or 
prospective operating ceilings. 

D. Nonoperating costs. 

I. Allowable plant costs shall be reimbursed in 
accordance with Part II, Article !. Plant costs shall 
not include the component of cost related to making 
or producing a supply or service. 

2. NATCEPs cost shall be reimbursed in accordance 
with Part VII. 

E. The prospective rate for each NF shall be based 
upon operating cost and plant cost components or charges, 
whichever is lower, plus NATCEPs costs. The disallowance 
of nonreimbursable operating costs in any current fiscal 
year shall be reflected in a subsequent year's prospective 
rate determination. Disallowances of nonreimbursable plant 
costs and NATCEPs costs shall be reflected in the year in 
which the nonreimbursable costs are included. 

F. For those NFs whose operating cost rates are below 
the ceilings, an incentive plan shall be established whereby 
a NF shall be paid, on a sliding scale, up to 25% of the 
difference between its allowable operating cost rates and 
the peer group ceilings under the PIRS. 

l. The table below presents four incentive examples 
under the PIRS: 

Allowable Difference Scale 
Peer Group Cost % of Sliding %Dif 
Ceilings Per Day Ceiling Scale ference 

$30.00 $27.00 $3.00 10% $ .30 10% 
30.00 22.50 7.50 25% l. 88 25% 
30.00 20.00 10.00 33% 2.50 25% 
30.00 30.00 0 0 

2. Separate efficiency incentives shall be calculated 
for both the direct and indirect patient care operating 
ceilings and costs. 

G. Quality of care requirement. 

A cost efficiency incentive shall not be paid to a NF for 
the prorated period of time that it is not in conformance 
with substantive, nonwaived life, safety, or quality of care 
standards. 

H. Sale of facility. 

In the event of the sale of a NF, the prospective base 
operating cost rates for the new owner's first fiscal period 
shall be the seller's prospective base operating cost rates 
before the sale. 

I. Public notice. 

To comply with the requirements of § 1902(a) (28)(c) of 
the Social Security Act, DMAS shall make available to the 
public the data and methodology used in establishing 

Medicaid payment rates for nursing facilities. Copies may 
be obtained by request under the existing procedures of 
the Virginia Freedom of Information Act. 

§ 2.8. Phase-in period. 

A. To assist NFs in converting to the PIRS methodology, 
a phase-in period shall be provided until June 30, 1992. 

B. From October 1, 1990, through June 30, 1991, a NF's 
prospective operating cost rate shall be a blended rate 
calculated at 33% of the PIRS operating cost rates 
determined by § 2.7 above and 67% of the "current" 
operating rate determined by subsection D below. 

C. From July 1, 1991, through June 30, 1992, a NF's 
prospective operating cost rate shall be a blended rate 
calculated at 67% of the PIRS operating cost rates 
determined by § 2. 7 above and 33% of the "current" 
operating rate determined by subsection D below. 

D. The following methodology shall be applied to 
calculate a NF's "current" operating rate: 

1. Each NF shall receive as its base "current" 
operating rate, the weighted average prospective 
operating cost per diems and efficiency incentive per 
diems if applicable, calculated by DMAS to be 
effective September 30, 1990. 

2. The base "current" operating rate established above 
shall be the "current" operating rate for the NF's first 
partial fiscal year under PIRS. The base "current" 
operating rate shall be adjusted by appropriate 
allowance for historical inflation and 50% of the 
forecasted inflation based on the methodology 
contained in § 2. 7 B at the beginning of each of the 
NF's fiscal years which starts during the phase-in 
period, October 1, 1990, through June 30, 1992, to 
determine the NF's prospective "current" operating 
rate. See VR 460-03-4.1944 for example calculations. 

§ 2.8.!. Nursing facility rate change. 

For the period beginning July 1, 1991, and ending June 
30, 1992, the per diem operating rate for each NF shall be 
adjusted. This shall be accomplished by applying a 
uniform adjustment factor to the rate of each NF. 

Article 3. 
Allowable Cost Identification. 

§ 2.9. Allowable costs. 

Costs which are included in rate determination 
procedures and final settlement shall be only those 
allowable, reasonable costs which are acceptable under the 
Medicare principles of reimbursement, except as 
specifically modified in the Plan and as may be subject to 
individual or ceiling cost limitations and which are 
classified in accordance with the DMAS uniform chart of 
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accounts (see VR 460-03-4.1941, Uniform Expense 
Classification). 

A. Certification. 

The cost of meeting all certification standards for NF 
requirements as required by the appropriate state 
agencies, by state laws, or by federal legislation or 
regulations. 

B. Operating costs. 

I. Direct patient care operating costs shall be defined 
in VR 460-03-4.1941. 

2. Allowable direct patient care operating costs shall 
exclude (i) personal physician fees, and (ii) pharmacy 
services and prescribed legend and nonlegend drugs 
provided by nursing facilities which operate licensed 
in-house pharmacies. These services shall be billed 
directly to DMAS through separate provider 
agreements and DMAS shall pay directly in 
accordance with subsections e and f of Attachment 
4.19 B of the State Plan for Medical Assistance (VR 
460-02-4.1920). 

3. Indirect patient care operating costs include all 
other operating costs, not identified as direct patient 
care operating costs and NATCEPs costs in VR 
460-03-4.1941, which are allowable under the Medicare 
principles of reimbursement, except as specifically 
modified herein and as may be subject to individual 
cost or ceiling limitations. 

C. Allowances/goodwill. 

Bad debts, goodwill, charity, courtesy, and all other 
contractual allowances shall not be recognized as an 
allowable cost. 

§ 2.10. Purchases/related organizations. 

A. Costs applicable to services, facilities, and supplies 
furnished to the provider by organizations related to the 
provider by common ownership or control shall be 
included in the allowable cost of the provider at the cost 
to the related organization, provided that such costs do not 
exceed the price of comparable services, facilities or 
supplies. Purchases of existing NFs by related parties shall 
be governed by the provisions of § 2.5 B 2. 

Allowable cost applicable to management services 
furnished to the provider by organizations related to the 
provider by common ownership or control shall be lesser 
of the cost to the related organization or the per patient 
day ceiling limitation established for management services 
cost. (See VR 460-03-4.1943, Cost Reimbursement 
Limitations.) 

B. Related to the provider shall mean that the provider 
is related by reasons of common ownership or control by 
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the organization furnishing the services, facilities, or 
supplies. 

C. Common ownership exists when an individual or 
individuals or entity or entities possess significant 
ownership or equity in the parties to the transaction. 
Control exists where an individual or individuals or entity 
or entities have the power, directly or indirectly, 
significantly to influence or direct the actions or policies 
of the parties to the transaction. Significant ownership or 
control shall be deemed to exist where an individual is a 
"person with an ownership or control interest" within the 
meaning of 42 CFR 455.101. If the parties to the 
transaction are members of an immediate family, as 
defined below, the transaction shall be presumed to be 
between related parties if the ownership or control by 
immediate family members, when aggregated together, 
meets the definitions of "common ownership" or "control," 
as set forth above. Immediate family shall be defined to 
include, but not be limited to, the following: (i) husband 
and wife, (ii) natural parent, child and sibling, (iii) 
adopted child and adoptive parent, (iv) step-parent, 
step-child, step-sister, and step-brother, (v) father-in-law, 
mother-in-law, sister-in-law, brother-in-law, son~in-law and 
daughter-in-law, and (vi) grandparent and grandchild. 

D. Exception to the related organization principle. 

1. Effective with cost reports having fiscal years 
beginning on or after July I, 1986, an exception to the 
related organization principle shall be allowed. Under 
this exception, charges by a related organization to a 
provider for goods or services shall be allowable cost 
to the provider if all four of the conditions set out 
below are met. 

2. The exception applies if the provider demonstrates 
by convincing evidence to the satisfaction of DMAS 
that the following criteria have been met: 

a. The supplying organization is a bona fide separate 
organization. This means that the supplier is a 
separate sole proprietorship, partnership, joint 
venture, association or corporation and not merely 
an operating division of the provider organization. 

b. A substantial part of the supplying organization's 
business activity of the type carried on with the 
provider is transacted with other organizations not 
related to the provider and the supplier by common 
ownership or control and there is an open, 
competitive market for the type of goods or services 
furnished by the organization. In determining 
whether the activities are of similar type, it is 
important to also consider the scope of the activity. 

For example, a full service management contract 
would not be considered the same type of business 
activity as a minor data processing contract. The 
requirement that there be an open, competitive 
market is merely intended to assure that the item 
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supplied has a readily discernible price that is 
established through arms-length bargaining by well 
informed buyers and sellers. 

c. The goods or services shall be those which 
commonly are obtained by institutions such as the 
provider from other organizations and are not a 
basic element of patient care ordinarily furnished 
directly to patients by such institutions. This 
requirement means that institutions such as the 
provider typically obtain the good or services from 
outside sources rather than producing the item 
internally. 

d. The charge to the provider is in line with the 
charge for such services, or supplies in the open 
market and no more than the charge made under 
comparable circumstances to others by the 
organization for such goods or services. The phrase 
"open market" takes the same meaning as "open, 
competitive market" in subdivision b above. 

3. Where all of the conditions of this exception are 
met, the charges by the supplier to the provider for 
such goods or services shall be allowable as costs. 

4. This exception does not apply to the purchase, lease 
or construction of assets such as property, buildings, 
fixed equipment or major movable equipment. The 
terms "goods and services" may not be interpreted or 
construed to mean capital costs associated with such 
purchases, leases, or construction. 

E. Three competitive bids shall not be required for the 
building and fixed equipment components of a construction 
project outlined in § 2.2. Reimbursement shall be in 
accordance with § 2.10 A with the limitations stated in § 
2.2 B. 

§ 2.!1. Administrator/owner compensation. 

A. Administrators' compensation, whether administrators 
are owners or non-owners, shall be based on a schedule 
adopted by DMAS and varied according to facility bed 
size. The compensation schedule shall be adjusted annually 
to reflect cost-of-living increases and shall be published 
and distributed to providers annually. The administrator's 
compensation schedule covers only the position of 
administrator and assistants and does not include the 
compensation of owners employed in capacities other than 
the NF administrator (see VR 460-03-4.1943, Cost 
Reimbursement Limitations). 

B. Administrator compensation shall mean remuneration 
paid regardless of the form in which it is paid. This 
includes, but shall not be limited to, salaries, professional 
fees, insurance premiums (if the benefits accrue to the 
employer/owner or his beneficiary) director fees, personal 
use of automobiles, consultant fees, management fees, 
travel allowances, relocation expenses in excess of IRS 
guidelines, meal allowances, bonuses, pension plan costs, 

and deferred compensation plans. Management fees, 
consulting fees, and other services performed by owners 
shall be included in the total compensation if they are 
performing administrative duties regardless of how such 
services may be classified by the provider. 

C. Compensation for all administrators (owner and 
nonowner) shall be based upon a 40 hour week to 
determine reasonableness of compensation. 

D. Owner/administrator employment documentation. 

I. Owners who perform services for a NF as an 
administrator and also perform additional duties must 
maintain adequate documentation to show that the 
additional duties were performed beyond the normal 
40 hour week as an administrator. The additional 
duties must be necessary for the operation of the NF 
and related to patient care. 

2. Services provided by owners, whether in employee 
capacity, through management contracts, or through 
home office relationships shall be compared to the 
cost and services provided in arms-length transactions. 

3. Compensation for such services shall be adjusted 
where such compensation exceeds that paid in such 
arms-length transaction or where there is a duplication 
of duties normally rendered by an administrator. No 
reimbursement shall be allowed for compensation 
where owner services cannot be documented and
audited. 

§ 2.12. Depreciation. 

The allowance for depreciation shall be restricted to the 
straight line method with a useful life in compliance with 
AHA guidelines. If the item is not included in the AHA 
guidelines, reasonableness shall be applied to determine 
useful life. 

§ 2.13. Rent/Leases. 

Rent or lease expenses shall be limited by the 
provisions of VR 460-03-4.1942, Leasing of Facilities. 

§ 2.!4. Provider payments. 

A. Limitations. 

1. Payments to providers, shall not exceed charges for 
covered services except for (i) public providers 
furnishing services free of charge or at a nominal 
charge (ii) nonpublic provider whose charges are 60% 
or Jess of the allowable reimbursement represented by 
the charges and that demonstrates its charges are less 
than allowable reimbursement because its customary 
practice is to charge patients based on their ability to 
pay. Nominal charge shall be defined as total charges 
that are 60% or less of the allowable reimbursement 
of services represented by these charges. Providers 
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qualifying in this section shall receive allowable 
reimbursement as determined in this Plan. 

2. Allowable reimbursement in excess of charges may 
be carried forward for payment in the two succeeding 
cost reporting periods. A new provider may carry 
forward unreimbursed allowable reimbursement in the 
five succeeding cost reporting periods. 

3. Providers may be reimbursed the carry forward to 
a succeeding cost reporting period (i) if total charges 
for the services provided in that subsequent period 
exceed the total allowable reimbursement in that 
period (ii) to the extent that the accumulation of the 
carry forward and the allowable reimbursement in 
that subsequent period do not exceed the providers' 
direct and indirect care operating ceilings plus 
allowable plant cost. 

B. Payment for service shall be based upon the rate in 
effect when the service was rendered. 

C. An interim settlement shall be made by DMAS within 
90 days after receipt and review of the cost report. The 
word "review," for purposes of interim settlement, shall 
include verification that all financial and other data 
specifically requested by DMAS is submitted with the cost 
report. Review shall also mean examination of the cost 
report and other required submission for obvious errors, 
inconsistency, inclusion of past disallowed costs, unresolved 
>rior year cost adjustments and a complete signed cost 
report that conforms to the current DMAS requirements 
herein. 

However, an interim settlement shall not be made when 
one of the following conditions exists. 

1. Cost report filed by a terminated provider; 

2. Insolvency of the provider at the time the cost 
report is submitted; 

3. Lack of a valid provider agreement and 
decertification; 

4. Moneys owed to DMAS; 

5. Errors or inconsistencies in the cost report; or 

6. lncomplete/nonacceptable cost report. 

§ 2.15. Legal fees/accounting. 

A. Costs claimed for legal/accounting fees shall be 
limited to reasonable and customary fees for specific 
services rendered. Such costs must be related to patient 
care as defined by Medicare principles of reimbursement 
and subject to applicable regulations herein. 
Documentation for legal costs must be available at the 
time of audit. 
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B. Retainer fees shall be considered an allowable cost 
up to the limits established in VR 460-03-4.1943, Cost 
Reimbursement Limitations. 

C. As mandated by the Omnibus Budget Reconciliation 
Act of !990, effective November 5, 1990, reimbursement of 
legal expenses for frivolous litigation shall be denied if the 
action is initiated on or after November 5, 1990. Frivolous 
litigation is any action initiated by the nursing facility that 
is dismissed on the basis that no reasonable legal ground 
existed for the institution of such action. 

§ 2.16. Documentation. 

Adequate documentation supporting cost claims must be 
provided at the time of interim settlement, cost settlement, 
audit, and final settlement. 

§ 2.17. Fraud and abuse. 

Previously disallowed costs which are under appeal and 
affect more than one cost reporting period shall be 
disclosed in subsequent cost reports if the provider wishes 
to reserve appeal rights for such subsequent cost reports. 
The reimbursement effect of such appealed costs shall be 
computed by the provider and submitted to DMAS with 
the cost report. Where such disclosure is not made to 
DMAS, the inclusion of previously disallowed costs may be 
referred to the Medicaid Fraud Control Unit of the Office 
of the Attorney General. 

Article 4. 
New Nursing Facilities. 

§ 2.18. Interim rate. 

A. For all new or expanded NFs the 95% occupancy 
requirement shall be waived for establishing the first cost 
reporting period interim rate. This first cost reporting 
period shall not exceed 12 months from the date of the 
NF's certification. 

B. Upon a showing of good cause, and approval of the 
DMAS, an existing NF that expands its bed capacity by 
50% or more shall have the option of retaining its 
prospective rate, or being treated as a new NF. 

C. The 95% occupancy requirement shall be applied to 
the first and subsequent cost reporting periods' actual costs 
for establishing such NF's second and future cost reporting 
periods' prospective reimbursement rates. The 95% 
occupancy requirement shall be considered as having been 
satisfied if the new NF achieved a 95% occupancy at any 
point in time during the first cost reporting period. 

D. A new NF's interim rate for the first cost reporting 
period shall be determined based upon the lower of its 
anticipated allowable cost determined from a detailed 
budget (or pro forma cost report) prepared by the 
provider and accepted by the DMAS, or the appropriate 
operating ceilings or charges. 
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E. Any NF rece1vmg reimbursement under new NF 
status shall not be eligible to receive the blended phase-in 
period rate under § 2.8. 

F. During its first semiannual period of operation, a 
newly constructed or newly enrolled NF shall have an 
assigned SII based upon its peer group's average SII for 
direct patient care. An expanded NF receiving new NF 
treatment, shall receive the SII calculated for its last 
semiannual period prior to obtaining new NF status. 

§ 2.19. Final rate. 

The DMAS shall reimburse the lower of the appropriate 
operating ceilings, charges or actual allowable cost for a 
new NF's first cost reporting period of operation, subject 
to the procedures outlined above in § 2.18 A, C, E, and F. 

Upon determination of the actual allowable operating 
cost for direct patient care and indirect patient care the 
per diem amounts shall be used to determine if the 
provider is below the peer group ceiling used to set its 
interim rate. If costs are below those ceilings, an 
efficiency incentive shall be paid at settlement of the first 
year cost report. 

This incentive will allow a NF to be paid up to 25% of 
the difference between its actual allowable operating cost 
and the peer group ceiling used to set the interim rate. 
(Refer to § 2.7 F.) 

Article 5. 
Cost Reports. 

§ 2.20. Cost report submission. 

A. Cost reports are due not later than 90 days afier the 
provider's fiscal year end. If a complete cost report is not 
received within 90 days after the end of the provider's 
fiscal year, it is considered delinquent. The cost report 
shall be deemed complete when DMAS has received all of 
the following: 

I. Completed cost reporting form(s) provided by 
DMAS, with signed certification(s); 

2. The provider's trial balance showing adjusting 
journal entries; 

3. The provider's financial statements including, but 
not limited to, a balance sheet, a statement of income 
and expenses, a statement of retained earnings (or 
fund balance), and a statement of cash flows. 
Multi-facility providers not having individual facility 
financial statements shall submit the "G" series 
schedules from the cost report plus a statement of 
changes in cash flow and corporate consolidated 
financial statements; 

4. Schedules which reconcile financial statements and 
trial balance to expenses claimed in the cost report; 

5. Depreciation schedule or summary; 

6. Home office cost report, if applicable; and 

7. Such other analytical information or supporting 
documents requested by DMAS when the cost 
reporting forms are sent to the provider. 

B. When cost reports are delinquent, the provider's 
interim rate shall be reduced by 20% the first month and 
an additional 20% of the original interim rate for each 
subsequent month the report has not been submitted. 
DMAS shall notify the provider of the schedule of 
reductions which shall start on the first day of the 
following month. For example, for a September 30 fiscal 
year end, notification will be mailed in early January 
stating that payments will be reduced starting with the 
first payment in February. 

C. After the overdue cost report is received, desk 
reviewed, and a new prospective rate established, the 
amounts withheld shall be computed and paid. If the 
provider fails to submit a complete cost report within 180 
days after the fiscal year end, a penalty in the amount of 
10% of the balance withheld shall be forfeited to DMAS. 

§ 2.21. Reporting form. 

All cost reports shall be submitted on uniform reporting 
forms provided by the DMAS, or by Medicare if 
applicable. Such cost reports, subsequent to the initial cost 
report period, shall cover a 12-month period. Any 
exceptions must be approved by the DMAS. 

§ 2.22. Accounting method. 

The accrual method of accounting and cost reporting is 
mandated for all providers. 

§ 2.23. Cost report extensions. 

A. Extension for submission of a cost report may be 
granted if the provider can document extraordinary 
circumstances beyond its control. 

B. Extraordinary circumstances do not include: 

l. Absence or changes of chief finance officer, 
controller or bookkeeper; 

2. Financial statements not completed; 

3. Office or building renovations; 

4. Home office cost report not completed; 

5. Change of stock ownership; 

6. Change of intermediary; 

7. Conversion to computer; or 
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8. Use of reimbursement specialist. 

§ 2.24. Fiscal year changes. 

All fiscal year end changes must be approved 90 days 
prior to the beginning of a new fiscal year. 

Article 6. 
Prospective Rates. 

§ 2.25. Time frames. 

A. A prospective rate shall be determined by DMAS 
within 90 days of the receipt of a complete cost report. 
(See § 2.20 A.) Rate adjustments shall be made retroactive 
to the first day of the provider's new cost reporting year. 
Where a field audit is necessary to set a prospective rate, 
the DMAS shall have an additional 90 days to determine 
any appropriate adjustments to the prospective rate as a 
result of such field audit. This time period shall be 
extended if delays are attributed to the provider. 

B. Subsequent to establishing the prospective rate DMAS 
shall conclude the desk audit of a providers' cost report 
and determine if further field audit activity is necessary. 
The DMAS will seek repayment or make retroactive 
settlements when audit adjustments are made to costs 
claimed for reimbursement. 

Article 7. 
Retrospective rates. 

§ 2.26. The retrospective method of reimbursement shall 
be used for Mental Health/Mental Retardation facilities. 

§ 2.27. (reserved) 

Article 8. 
Record Retention. 

§ 2.28. Time frames. 

A. All of the NF's accounting and related records, 
including the general ledger, books of original entry, and 
statistical data must be maintained for a minimum of five 
years, or until all affected cost reports are final settled. 

B. Certain information must be maintained for the 
duration of the provider's participation in the DMAS and 
until such time as all cost reports are settled. Examples of 
such information are set forth in § 2.29. 

§ 2.29. Types of records to be maintained. 

Information which must be maintained for the duration 
of the provider's participation in the DMAS includes, but is 
not limited to: 

1. Real and tangible property records, including leases 
and the underlying cost of ownership; 
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2. Itemized depreciation schedules; 

3. Mortgage documents, loan agreements, and 
amortization schedules; 

4. Copies of all cost reports filed with the DMAS 
together with supporting financial statements. 

§ 2.30. Record availability. 

The records must be available for audits by DMAS staff. 
Where such records are not available, costs shall be 
disallowed. 

Article 9. 
Audits. 

§ 2.31. Audit overview. 

Desk audits shall be performed to verify the 
completeness and accuracy of the cost report, and 
reasonableness of costs claimed for reimbursement. Field 
audits, as determined necessary by the DMAS, shall be 
performed on the records of each participating provider to 
determine that costs included for reimbursement were 
accurately determined and reasonable, and do not exceed 
the ceilings or other reimbursement limitations established 
by the DMAS. 

§ 2.32. Scope of audit. 

The scope of the audit includes, but shall not be limited 
to: trial balance verification, analysis of fixed assets, 
indebtedness, selected revenues, leases and the underlying 
cost of ownership, rentals and other contractual 
obligations, and costs to related organizations. The audit 
scope may also include various other analyses and studies 
relating to issues and questions unique to the NF and 
identified by the DMAS. Census and related statistics, 
patient trust funds, and billing procedures are also subject 
to audit. 

§ 2.33. Field audit requirements. 

Field audits shall be required as follows: 

1. For the first cost report on all new NF's. 

2. For the first cost report in which costs for bed 
additions or other expansions are included. 

3. When a NF is sold, purchased, or leased. 

4. As determined by DMAS desk audit. 

§ 2.34. Provider notification. 

The provider shall be notified in writing of all 
adjustments to be made to a cost report resulting from 
desk or field audit with stated reasons and references to 
the appropriate principles of reimbursement or other 
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appropriate regulatory cites. 

§ 2.35. Field audit exit conference. 

A. The provider shall be offered an exit conference to 
be executed within 15 days following completion of the 
on-site audit activities, unless other time frames are 
mutually agreed to by the DMAS and provider. Where two 
or more providers are part of a chain organization or 
under common ownership, DMAS shall have up to 90 days 
after completion of all related on-site audit activities to 
offer an exit conference for all such NFs. The exit 
conference shall be conducted at the site of the audit or 
at a location mutually agreeable to the DMAS and the 
provider. 

B. The purpose of the exit conference shall be to enable 
the DMAS auditor to discuss such matters as the auditor 
deems necessary, to review the proposed field audit 
adjustments, and to present supportive references. The 
provider will be given an opportunity during the exit 
conference to present additional documentation and 
agreement or disagreement with the audit adjustments. 

C. All remaining adjustments, including those for which 
additional documentation is insufficient or not accepted by 
the DMAS, shall be applied to the applicable cost report(s) 
regardless of the provider's approval or disapproval. 

D. The provider shall sign an exit conference form that 
acknowledges the review of proposed adjustments. 

E. After the exit conference the DMAS shall perform a 
review of all remaining field audit adjustments. Within a 
reasonable time and after all documents have been 
submitted by the provider, the DMAS shall transmit in 
writing to the provider a final field audit adjustment 
report (FAAR), which will include all remammg 
adjustments not resolved during the exit conference. The 
provider shall have 15 days from the date of the letter 
which transmits the F AAR, to submit any additional 
documentation which may affect adjustments in the F AAR. 

§ 2.36. Audit delay. 

In the event the provider delays or refuses to permit an 
audit to occur or to continue or otherwise interferes with 
the audit process, payments to the provider shall be 
reduced as stated in § 2.20 B. 

§ 2.37. Field audit time frames. 

A. If a field audit is necessary after receipt of a 
complete cost report, such audit shall be initiated within 
three years following the date of the last notification of 
program reimbursement and the on site activities, 
including exit conferences, shall be concluded within 180 
days from the date the field audit begins. Where audits 
are performed on cost reports for multiple years or 
providers, the time frames shall be reasonably extended 
for the benefit of the DMAS and subject to the provisions 

of § 2.35. 

B. Documented delays on the part of the provider will 
automatically extend the above time frames to the extent 
of the time delayed. 

C. Extensions of the time frames shall be granted to the 
department for good cause shown. 

D. Disputes relating to the timeliness established in §§ 
2.35 and 2.37, or to the grant of extensions to the DMAS, 
shall be resolved by application to the Director of the 
DMAS or his designee. 

§ 3.1. General. 

PART III. 
APPEALS. 

A. NF's have the right to appeal the DMAS's 
interpretation and application of state and federal 
Medicaid and applicable Medicare principles of 
reimbursement in accordance with the Administrative 
Process Act, § 9-6.14.1 et seq. and § 32.1-325.1 of the Code 
of Virginia. 

B. Nonappealable issues. 

1. The use of state and federal Medicaid and 
applicable Medicare principles of reimbursement. 

2. The organization of participating NF's into peer 
groups according to location as a proxy for cost 
variation across facilities with similar operating 
characteristics. The use of individual ceilings as a 
proxy for determining efficient operation within each 
peer group. 

3. Calculation of the initial peer group ceilings using 
the most recent cost settled data available to DMAS 
that reflects NF operating costs inflated to September 
30, 1990. 

4. The use of the moving average of the Skilled 
Nursing Facility market basket of routine service 
costs, as developed by Data Resources, Incorporated, 
adjusted for Virginia, as the prospective escalator. 

5. The establishment of separate ceilings for direct 
operating costs and indirect operating costs. 

6. The use of Service Intensity Indexes to identify the 
resource needs of given NFs patient mix relative to 
the needs present in other NFs. 

7. The development of Service Intensity Indexes based 
on: 

a. Determination of resource indexes for each 
patient class that measures relative resource cost. 
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b. Determination of each NF's average relative 
resource cost index across all patients. 

c. Standardizing the average relative resource cost 
indexes of each NF across all NF's. 

8. The use of the DMAS Long Term Care Information 
System (LTCIS), assessment form (currently DMAS-95), 
Virginia Center on Aging Study, the State of Maryland 
Time and Motion Study of the Provision of Nursing 
Service in Long Term Care Facilities, and the KPMG 
Peat Marwick Survey of Virginia long-term care NF's 
nursing wages to determine the patient class system 
and resource indexes for each patient class. 

9. The establishment of payment rates based on 
service intensity indexes. 

§ 3.2. Conditions for appeal. 

A. An appeal shall not be heard until the following 
conditions are met: 

l. Where appeals result from desk or field audit 
adjustments, the provider shall have received a 
notification of program reimbursement (NPR) in 
writing from the DMAS. 

2. Any and all moneys due to DMAS shall be paid in 
full, unless a repayment plan has been agreed to by 
the Director of the Division of Cost Settlement and 
Audit. 

3. All first level appeal requests shall be filed in 
writing with the DMAS within 90 days following the 
receipt of a DMAS notice of program reimbursement 
that adjustments have been made to a specific cost 
report. 

§ 3.3. Appeal procedure. 

A. There shall be two levels of administrative appeal. 

B. Informal appeals shall be decided by the Director of 
the Division of Cost Settlement and Audit after an 
informal fact finding conference is held. The decision of 
the Director of Cost Settlement and Audit shall be sent in 
writing to the provider within 30 days following conclusion 
of the informal fact finding conference. 

C. If the provider disagrees with such initial decision the 
provider may, at its discretion, file a notice of appeal to 
the Director of the DMAS. Such notice shall be in writing 
and filed within 30 days of receipt of the initial decision. 

D. Within 30 days of the receipt of such notice of 
appeal, the director shall appoint a hearing officer to 
conduct the proceedings, to review the issues and the 
evidence presented, and to make a written 
recommendation. 
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E. The director shall notify the provider of his final 
decision within 45 days of receipt of the appointed hearing 
officer's written recommendation, or after the parties have 
filed exceptions to the recommendations, whichever is 
later. 

F. The director's final written decision shall conclude 
the provider's administrative appeal. 

§ 3.4. Formal hearing procedures. 

Formal hearing procedures, as developed by DMAS, 
shall control the conduct of the formal administrative 
proceedings. 

§ 3.5. Appeals time frames. 

Appeal time frames noted throughout this section may 
be extended for the following reasons; 

A. The provider submits a written request prior to the 
due date requesting an extension for good cause and the 
DMAS approves the extension. 

B. Delays on the part of the NF documented by the 
DMAS shall automatically extend DMAS's time frame to 
the extent of the time delayed. 

C. Extensions of time frames shall be granted to the 
DMAS for good cause shown. 

D. When appeals for multiple years are submitted by a 
NF or a chain organization or common owners are 
coordinating appeals for more than one NF, the time 
frames shall be reasonably extended for the benefit of the 
DMAS. 

E. Disputes relating to the time lines established in § 3.3 
B or to the grant of extensions to the DMAS shall be 
resolved by application to the Director of the DMAS or his 
designee. 

PART IV. 
INDIVIDUAL EXPENSE LIMITATION. 

In addition to operating costs being subject to peer 
group ceilings, costs are further subject to maximum 
limitations as defined in VR 460-03-4.1943, Cost 
Reimbursement Limitations. 

PART V. 
COST REPORT PREPARATION INSTRUCTIONS. 

Instructions for preparing NF cost reports will be 
provided by the DMAS. 

PART VI. 
STOCK TRANSACTIONS. 

§ 6.1. Stock acquisition. 
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The acquisition of the capital stock of a provider does 
not constitute a basis for revaluation of the provider's 
assets. Any cost associated with such an acquisition shall 
not be an allowable cost The provider selling its stock 
continues as a provider after the sale, and the purchaser 
is only a stockholder of the provider. 

§ 6.2. Merger of unrelated parties. 

A In the case of a merger which combines two or more 
unrelated corporations under the regulations of the Code 
of Virginia, there will be only one surviving corporation. If 
the surviving corporation, which will own the assets and 
liabilities of the merged corporation, is not a provider, a 
Certificate of Public Need, if applicable, must be issued to 
the surviving corporation. 

B. The nonsurviving corporation shall be subject to the 
policies applicable to terminated providers, including those 
relating to gain or loss on sales of NFs. 

§ 6.3. Merger of related parties. 

The statutory merger of two or more related parties or 
the consolidation of two or more related providers 
resulting in a new corporate entity shall be treated as a 
transaction between related parties. No revaluation shall 
be permitted for the surviving corporation. 

PART VII. 
NURSE AIDE TRAINING AND COMPETENCY 

EVALUATION PROGRAM AND COMPETENCY 
EVALUATION PROGRAMS (NATCEPs). 

§ 7.1. The Omnibus Budget Reconciliation Act of 1989 
(OBRA 89) amended § 1903(a)(2)(B) of the Social Security 
Act to fund actual NATCEPs costs incurred by NFs 
separately from the NF's medical assistance services 
reimbursement rates. 

§ 7.2. NATCEPs costs. 

A. N A TCEPs costs shall be as defined in VR 
460·03·4.1941. 

B. To calculate the reimbursement rate, NATCEPs costs 
contained in the most recently filed cost report shall be 
converted to a per diem amount by dividing allowable 
NATCEPs costs by the actual number of NF's patient days. 

C. The NATCEPs interim reimbursement rate 
determined in § 7.2 B shall be added to the prospective 
operating cost and plant cost components or charges, 
whichever is lower, to determine the NF's prospective 
rate. The NATCEPs interim reimbursement rate shall not 
be adjusted for inflation. 

D. Reimbursement of NF costs for training and 
competency evaluation of nurse aides must take into 
account the NF's use of trained nurse aides in caring for 
Medicaid, Medicare and private pay patients. Medicaid 

shall not be charged for that portion of NATCEPs costs 
which are properly charged to Medicare or private pay 
services. The final retrospective reimbursement for 
NATCEPs costs shall be the reimbursement rate as 
calculated from the most recently filed cost report by the 
methodology in § 7.2 B times the Medicaid patient days 
!rom the DMAS MMR-240. 

E. Disallowance of nonreimbursable NATCEPs costs shall 
be reflected in the year in which the nonreimbursable 
costs were claimed. 

F. Payments to providers for allowable NATCEPs costs 
shall not be considered in the comparison of the lower 
allowable reimbursement or charges for covered services, 
as outlined in § 2.14 A. 

PART VIII. 
(Reserved) 

PART IX. 
USE OF MMR-240. 

All providers must use the data from computer printout 
MMR-240 based upon a 60-day accrual period. 

PART X. 
COMMINGLED INVESTMENT INCOME. 

DMAS shall treat funds commingled for investment 
purposes in accordance with PRM-15, § 202.6. 

PART XL 
PROVIDER NOTIFICATION. 

DMAS shall notify providers of State Plan changes 
affecting reimbursement 30 days prior to the enactment of 
such changes. 

PART XII. 
START-UP COSTS AND ORGANIZATIONAL COSTS. 

§ 12.1. Start-up costs. 

A. In the period of developing a provider's ability to 
furnish patient care services, certain costs are incurred. 
The costs incurred during this time of preparation are 
referred to as start-up costs. Since these costs are related 
to patient care services rendered after the time of 
preparation, they shall be capitalized as deferred charges 
and amortized over a 60-month time frame. 

B. Start-up costs may include, but are not limited to, 
administrative and nursing salaries; heat, gas, and 
electricity; taxes, insurance; employee training costs; 
repairs and maintenance; housekeeping; and any other 
allowable costs incident to the start-up period. However, 
any costs that are properly identifiable as operating costs 
must be appropriately classified as such and excluded 
from start-up costs. 
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C. Start-up costs that are incurred immediately before a 
provider enters the Program and that are determined by 
the provider, subject to the DMAS approval, to be 
immaterial need not be capitalized but rather may be 
charged to operations in the first cost reporting period. 

D. Where a provider incurs start-up costs while in the 
Program and these costs are determined by the provider, 
subject to the DMAS approval, to be immaterial, these 
costs shall not be capitalized but shall be charged to 
operations in the periods incurred. 

§ 12.2. Applicability. 

A. Start-up cost time frames. 

1. Start-up costs are incurred from the time 
preparation begins on a newly constructed or 
purchased building, wing, floor, unit, or expansion 
thereof to the time the first patient (whether Medicaid 
or non-Medicaid) is admitted for treatment, or where 
the start-up costs apply only to nonrevenue producing 
patient care functions or nonallowable functions, to the 
time the areas are used for their intended purposes. 

2. If a provider intends to prepare all portions of its 
entire facility at the same time, start-up costs lor all 
portions of the facili1y shall be accumulated in a 
single deferred charge account and shall be amortized 
when the first patient is admitted for treatment. 

3. If a provider intends to prepare portions of its 
facility on a piecemeal basis (i.e., preparation of a 
floor or wing of a provider's facili1y is delayed), 
start-up costs shall be capitalized and amortized 
separately for the portion or portions of the provider's 
facility prepared during different time periods. 

4. Moreover, if a provider expands its NF by 
constructing or purchasing additional buildings or 
wings, start-up costs shall be capitalized and amortized 
separately for these areas. 

B. Depreciation time frames. 

1. Costs of the provider's facility and building 
equipment shall be depreciated using the straight line 
method over the lives of these assets starting with the 
month the first patient is admitted for treatment. 

2. Where portions of the provider's NF are prepared 
for patient care services after the initial start-up 
period, those asset costs applicable to each portion 
shall be depreciated over the remaining lives of the 
applicable assets. If the portion of the NF is a 
nonrevenue-producing patient care area or 
nonallowable area, depreciation shall begin when the 
area is opened for its intended purpose. Costs of 
major movable equipment, however, shall be 
depreciated over the useful life of each item starting 
with the month the item is placed into operation. 
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§ 12.3. Organizational costs. 

A. Organizational costs are those costs directly incident 
to the creation of a corporation or other form of business. 
These costs are an intangible asset in that they represent 
expenditures for rights and privileges which have a value 
to the enterprise. The services inherent in organizational 
costs extend over more than one accounting period and 
thus affect the costs of future periods of operations. 

B. Allowable organizational costs shall include, but not 
be limited to, legal fees incurred in establishing the 
corporation or other organization (such as drafting the 
corporate charter and by-laws, legal agreements, minutes 
of organizational meeting, terms of original stock 
certificates), necessary accounting fees, expenses of 
temporary directors and organizational meetings of 
directors and stockholders and fees paid to states for 
incorporation. 

C. The following types of costs shall not be considered 
allowable organizational costs: costs relating to the issuance 
and sale of shares of capital stock or other securities, such 
as underwriters fees and commissions, accountant's or 
lawyer's fees, cost of qualifying the issues with the 
appropriate state or federal authorities, stamp taxes, etc. 

D. Allowable organization costs shall generally be 
capitalized by the organization. However, if DMAS 
concludes that these costs are not material when 
compared to total allowable costs, they may be included in 
allowable indirect operating costs for the initial cost 
reporting period. In all other circumstances, allowable 
organization costs shall be amortized ratably over a period 
of 60 months starting with the month the first patient is 
admitted for treatment. 

PART XIII. 
DMAS AUTHORIZATION. 

§ 13.1 Access to records. 

A. DMAS shall be authorized to request and review, 
either through a desk or field audit, all information 
related to the provider's cost report that is necessary to 
ascertain the propriety and allocation of costs (in 
accordance with Medicare and Medicaid rules, regulations, 
and limitations) to patient care and nonpatient care 
activities. 

B. Examples of such information shall include, but not 
be limited to, all accounting records, mortgages, deeds, 
contracts, meeting minutes, salary schedules, home office 
services, cost reports, and financial statements. 

c. This access also applies to related organizations as 
defined in § 2.10 who provide assets and other goods and 
services to the provider. 

PART XIV. 
HOME OFFICE COSTS. 
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§ 14.1. General. 

Home office costs shall be allowable to the extent they 
are reasonable, relate to patient care, and provide cost 
savings to the provider. 

§ 14.2. Purchases. 

Provider purchases from related organizations, whether 
for services, or supplies, shall be limited to the lower of 
the related organizations actual cost or the price of 
comparable purchases made elsewhere. 

§ 14.3. Allocation of home office costs. 

Home office costs shall be allocated in accordance with 
§ 2150.3, PRM-15. 

§ 14.4. N onrelated management services. 

Home office costs associated with providing management 
services to nonrelated entities shall not be recognized as 
allowable reimbursable cost. 

§ 14.5. Allowable and nonallowable home office costs. 

Allowable and nonallowable home office costs shall be 
recognized in accordance with § 2150.2, PRM-15. 

§ 14.6. Equity capital. 

Item 398 D of the 1987 Appropriation Act (as amended), 
effective April 8, 1987, eliminated reimbursement of return 
on equity capital to proprietary providers for periods or 
portions thereof on or after July I, 1987. 

PART XV. 
REFUND OF OVERPAYMENTS. 

§ 15.1. Lump sum payment. 

When the provider files a cost report indicating that an 
overpayment has occurred, full refund shall be remitted 
with the cost report. In cases where DMAS discovers an 
overpayment during desk audit, field audit, or final 
settlement, DMAS shall promptly send the first demand 
letter requesting a lump sum refund. Recovery shall be 
undertaken even though the provider disputes in whole or 
in part DMAS' determination of the overpayment. 

§ 15.2. Offset. 

If the provider has been overpaid for a particular fiscal 
year and has been underpaid for another fiscal year, the 
underpayment shall be offset against the overpayment. So 
long as the provider has an overpayment balance, any 
underpayments discovered by subsequent review or audit 
shall be used to reduce the balance of the overpayment. 

§ 15.3. Payment schedule. 

A. If the provider cannot refund the total amount of the 
overpayment (i) at the time it files a cost report 
indicating that an overpayment has occurred, the provider 
shall request in writing an extended repayment schedule 
at the time of filing, or (ii) within 30 days after receiving 
the DMAS demand letter, the provider shall promptly 
request in writing an extended repayment schedule. 

B. DMAS may establish a repayment schedule of up to 
12 months to recover all or part of an overpayment or, if 
a provider demonstrates that repayment within a 12-month 
period would create severe financial hardship, the Director 
of DMAS may approve a repayment schedule of up to 36 
months. 

C. A provider shall have no more than one extended 
repayment schedule in place at one tlme. If subsequent 
audits identify additional overpayment, the full amount 
shall be repaid within 30 days unless the provider submits 
further documentation supporting a modification to the 
existing extended repayment schedule to include the 
additional amounts. 

D. If, during the time an extended repayment schedule 
is in effect, the provider ceases to be a participating 
provider or fails to file a cost report in a timely manner, 
the outstanding balance shall become immediately due and 
payable. 

E. When a repayment schedule is used to recover only 
part of an overpayment, the remaining amount shall be 
recovered from interim payments to the provider or by 
lump sum payments. 

§ 15.4. Extension request documentation. 

In the written request for an extended repayment 
schedule, the provider shall document the need for an 
extended (beyond 30 days) repayment and submit a 
written proposal scheduling the dates and amounts of 
repayments. If DMAS approves the schedule, DMAS shall 
send the provider written notification of the approved 
repayment schedule, which shall be effective retroactive to 
the date the provider submitted the proposal. 

§ 15.5. Interest charge on extended repayment. 

A. Once an initial determination of overpayment has 
been made, DMAS shall undertake full recovery of such 
overpayment whether or not the provider disputes, in 
whole or in part, the initial determination of overpayment. 
If an appeal follows, interest shall be waived during the 
period of administrative appeal of an initial determination 
of overpayment. 

B. Interest charges on the unpaid balance of any 
overpayment shall accrue pursuant to § 32.1-313 of the 
Code of Virginia from the date the director's 
determination becomes final. 

C. The director's determination shall be deemed to be 
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final on (i) the due date of any cost report filed by the 
provider indicating that an overpayment has occurred, or 
(ii) the issue date of any notice of overpayment, issued by 
DMAS, if the provider does not file an appeal, or (iii) the 
issue date of any administrative decision issued by DMAS 
after an informal fact finding conference, if the provider 
does not file an appeal, or (iv) the issue date of any 
administrative decision signed by the director, regardless 
of whether a judicial appeal follows. In any event, interest 
shall be waived if the overpayment is completely 
liquidated within 30 days of the date of the final 
determination. In cases in which a determination of 
overpayment has been judicially reversed, the provider 
shall be reimbursed that portion of the payment to which 
it is entitled, plus any applicable interest which the 
provider paid to DMAS. 

PART XVI. 
REVALUATION OF ASSETS. 

§ 16.1. Change of ownership. 

A. Under the Consolidated Omnibus Budget 
Reconciliation Act of 1985, Public Law 99-272, 
reimbursement for capital upon the change of ownership 
of a NF is restricted to the lesser of: 

!. One-half of the percentage increase (as measured 
from the date of acquisition by the seller to the date 
of the change of ownership), in the Dodge 
Construction Cost Index applied in the aggregate with 
respect to those facilities that have undergone a 
change of ownership during the fiscal year, or 

2. One-half of the percentage increase (as measured 
from the date of acquisition by the seller to the date 
of the change of ownership) in the Consumer Price 
Index for All Urban Consumers (CPI-U) applied in the 
aggregate with respect to those facilities that have 
undergone a change of ownership during the fiscal 
year. 

B. To comply with the provtswns of COBRA 1985, 
effective October 1, 1986, the DMAS shall separately apply 
the following computations to the capital assets of each 
facility which has undergone a change of ownership: 

1. One-half of the percentage increase (as measured 
from the date of acquisition by the seller to the date 
of the change of ownership), in the Dodge 
Construction Cost Index, or 

2. One-half of the percentage increase (as measured 
from the date of acquisition by the seller to the date 
of the change of ownership) in the Consumer Price 
Index for All Urban Consumers (CPI-U). 

C. Change of ownership is deemed to have occurred 
only when there has been a bona fide sale of assets of a 
NF (See § 2.5 B 3 for the definition of "bona fide" sale). 
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D. Reimbursement for capital assets which have been 
revalued when a facility has undergone a change of 
ownership shall be limited to the lesser of: 

1. The amounts computed in subsection B above; 

2. Appraised replacement cost value; or 

3. Purchase price. 

E. Date of acquisition is deemed to have occurred on 
the date legal title passed to the seller. if a legal titling 
date is not determinable, date of acquisition shall be 
considered to be the date a certificate of occupancy was 
issued by the appropriate licensing or building inspection 
agency of the locality where the nursing facility is 
located. 

* * * 

NOTICE: The forms used in administering the above 
regulations are not being published due to the large 
number; however, the name of each form is listed below. 
The forms are available for public inspection at the 
Department of Medical Assistance Services, 600 East Broad 
Street, Suite 1300, Richmond, Virginia, or at the Office of 
the Registrar of Regulations, General Assembly Building, 
2nd Floor, Room 262, Richmond, Virginia. 

Nursing Facility Uniform Cost Report Under Title XIX 
- Facility Description and Statistical Data (Schedule A) 
Certification by Officer or Administrator of Provider 
(Schedule A-2) 
Reclassification and Adjustment of Trial Balance of 
Expenses (Schedule B) 
Classifications (Schedule B-1) 
Analysis of Administrative and General - Other 
(Schedule B-2) 
Adjustment to Expenses (Schedule B-4) 
Cost Allocation - Employee Benefits (Schedule B-5) 
Computation of Title XIX Direct Patient Care 
Ancillary Service Costs (Schedule C) 
Statement of Cost of Services and Related 
Organizations (Schedule D) 
Statement of Compensation of Owners (Schedule E) 
Part II Statement of Compensation Administrators 
and/or Assistant Administrators (Schedule F) 
Balance Sheet (Schedule G) 
Statement of Patient Revenues (Schedule G-1) 
Statement of Operations (Schedule G-2) 
Computation of Title XIX (Medicaid) Base Costs and 
Prospective Rate/PIRS (Schedule H) 
Computation of Prospective Direct and Indirect Patient 
Care Profit Incentive Rates (Schedule H-1) 
Calculation of Medical Service Reimbursement 
Settlement (Schedule J) 
Calculation of NATCEPs Reimbursement Setllement 
(Schedule J-1) 
Debt and Interest Expenses (Schedule K) 
Limitation on Federal Participation for Capital 
Expenditures Questionnaire (Schedule L) 
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Nurse Aide Training and Competency Evaluation 
Program Costs and Competency Evaluation Programs 
(NATCEPs) (Schedule N) 
Certification by Officer or Administrator of Provider 
(Schedule A-1) 
Skilled Nursing Facility and Skilled Nursing Facility 
Health Care Complex Statistical Data (Worksheet S-3) 
Reclassification and Adjustment of Trial Balance of 
Expenses (Worksheet A) 
Reclassification (Worksheet A-6) 
Adjustments to Expenses (Worksheet A-8) 

- Statement of Costs of Services from Related 
Organizations (Supplemental Worksheet A-8) 
Cost Allocation - General Service Costs (Worksheet B, 
Part I) 
Cost Allocation - Statistical Basis (Worksheet B-1) 
Allocation of Capital-Related Costs (Worksheet B, Part 
II) 
Departmental Cost Distribution (Worksheet C) 
Computation of Patient Intensity Reimbursement 
System Base Operating Costs (Schedule A-3) 
Computation of Direct Patient Care Nursing Service 
Costs (Schedule A-4) 

******** 
Title Qf Regulation: VR 460-03-4.1921. Pediatric and 
Obstetric Services Maximum Payments. 

Statutory Authority: § 32.1-325 of the Code of Virginia. 

Effective Date: July I, 1992. 

Summary: 

The purpose of this amendment is to promulgate 
permanent regulations in conformance to OBRA '89 § 
6402 and to new American Medical Association 
procedure codes. This regulatory action makes no fee 
changes but merely changes the coding convention 
used by physicians on billing forms to identify the 
procedures performed. 

Attachment 4.I9 B of the Plan contains 
reimbursement methodologies for all covered services 
except for inpatient hospital and long-term care, 
which are covered in other Plan attachments. This 
amendment modifies Supplement I to Attachment 4.I9 
B, providing obstetric and pediatric payment rates, in 
conformance with the OBRA 89 requirement. 

DMAS uses the American Medical Association's (AMA) 
Physicians' Current Procedural Terminology coding 
system for bills for physicians' services. Effective 
January I, I992, the AMA changed its coding system 
from one of zdentifying specific office visits to a 
system of evaluation and management codes. In order 
to conform its Plan to the I989 requirements of 
OBRA § 6402 and to accommodate the recent AMA 
changes, DMAS must modify the procedure codes and 
concomitant descriptions contained in Supplement 1 

to Attachment 4.I9 B. 

VR 460-03-4.1921. Pediatric and Obstetric 
Maximum Payments. 
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1. Evaluation and Management 
Services - Physician services 
performed in a physician's 
office or in an outpatient 
facility 

NEW PATIENT 

99201 Problem focused history, 
examination, and 
straigtforward medical 
decision making 

$24.00 

99202 Expanded problem focused 
history, examination, 
straightforward medical 
decision making 

28.00 

99203 Detailed history, 33.00 
examination and straightforward 
medical decision making of 
moderate complexity 

99204 Comprehensive history, 
examination, and medical 
decision making of moderate 
complexity 

46.75 

99205 Comprehensive history, 50.00 
examination and medical decision 
of high complexity 

ESTABLISHED PATIENT 

99211 Minimal presenting problems 

99212 Problem focused history, or 
examination, and 
straightforward medical 
decision making 

99213 Expanded problem focused 
history or examination, and 
medical decision of low 
complexity 

99214 Detailed history, or 

$10.00 

19.00 

26.50 

35.00 
examination, and medical decision 
making of moderate complexity 

99215 Comprehensive history, or 45.00 
examination and medical 
decision of high complexity 

2. Emergency Department Services 
for emergency care 

NEW OR ESTABLISHED PATIENT 

99281 Problem focused history, $26.60 
examination and 
straightforward medical 
decision making 

99282 Expanded problem focused 
history examination and 
medical decision making of 
low complexity 

99283 Expanded problem focused 
history, examination, and 
medical making decision of low 
to moderate complexity 

99284 Detailed history, 

46.60 

49.60 

57.30 
examination, and medical decision 

making of moderate complexity 

99285 Comprehensive history 81.40 
Comprehensive examination 
Medical decision making of 
high complexity· 

3. Immunization Injections• 

90701 Immunization, active; $ drug cost 

90702 

90704 

90705 

90706 

90707 

90708 

90709 

90712 

90737 

diptheria and tetanus toxoids 
and pertussis vaccine (DTP) 

Diptheria and tetanus 
toxoids (DT) 

Mumps virus vaccine, live 

Measles virus vaccine, 
live, attenuated 

Rubella virus vaccine, 
live 

$ drug cost 

$ drug cost 

$ drug cost 

$ drug cost 

Measles, mumps and rubella $ drug cost 
virus vaccine, live 

Measles and rubella virus $ drug cost 
vaccine, live 

Rubella and mumps virus $ drug cost 
vaccine, live 

Poliovirus vaccine, live, $ drug cost 
oral (any type(s)) 

Hemophi Ius influenza B $ drug cost 

·• (Note: Appropriate office visit may be billed 
in addition to the above immunization 
injections. Payment for immunizations 
shall not exceed the Medicaid fee on 
file for the. drug at time of service.) 

99381 

4. Preventive Medicine 

NEW PATIENT 

$35.00 Initial evaluation and 
management of a healthy 
individual requiring a 
comprehensive history, a 
comprehensive examination, the 
identification of risk factors, 
and the ordering of appropriate 
laboratory/diagnostic procedures; 
infant (age under 1 year) 

99382 Early childhood 39.00 

99383 

99384 

99391 

(age 1 through 4 years) 

Late childhood 39.00 
(age 5 through 11 years) 

Adolescent 35.00 
(age 12 through 17 years) 

ESTABLISHED PATIENT 

$35.00 Periodic evaluation and 
management of a healthy 
individual requiring a 
comprehensive history, a 
comprehensive examination, the 
identification of risk factors, 
and the ordering of appropriate 
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laboratory/diagnostic procedures; 
infant (age under I year) 

99392 Early childhood 36.00 
(age 1 through 4 years 

99393 Late childhood 36.00 
(age 5 through 11 years) 

99394 Adolescent 31.00 
(age 12 throuih 17 years 

OBSTETRICAL SERVICES 

1. Maternity Care and Delivery 

INCISION 

59020 Fetal oxytocin street test $60.00 

59025 Fetal non-stress test 50.00 

59030 Fetal scalp blood sampling 66.00 

59050 Initiation and/or supervision 50.00 
of internal fetal monitoring 
during labor by consultant 

REPAIR 

59300 Episiotomy or vaginal 
repair, by other than 
attending physician 

$250.00 

DELIVERY, ANTEPARTUM AND POSTPARTUM CARE 

59400 Total ob. care $1,200.00 
(all-inclusive, ''global'' 
care) includes antepartum 
care, vaginal delivery (with 
or without episiotomy, and/or 
forceps or breech delivery) and 
postpartum care 

59410 Vaginal delivery only (with 864.00 
or without episiotomy, 
forceps or breech delivery) 
including in-hospital 
postpartum care (separate procedure) 

OBSTETRICAL SERVICES 

59412 External cephalic version, 
with or without tocolysis 

59420 Antepartum care only 
(separate procedure) 

59430 Postpartum care only 
(separate procedure) 

CESAREAN SECTION 

$250.00 

300.00 

36.00 

59510 Routine obstetric care $1,441.00 
including antepartum care, 
cesarean delivery, apd 
postpartum care 

59515 Cesarean delivery only 1,134.00 
including postpartum care 

59525 Subtotal or total 383.00 
hysterectomy after cesarean 
delivery 

ABORTION 
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59812 Treatment of spontaneous 
abortion, any trimester, 
completed surgically 

59820 Treatment of missed 

$475.00 

442.00 
abortion, completed surgically; 
first trimester 

59830 Treatment of septic abortion 229.15 
completed surgically 

2. Diagnostic Ultrasound 

PELVIS 

76805 Echography, pregnant uterus, $90.00 
B-scan and/or real time with 

76810 

image documentation; complete 
(complete fetal and maternal 

evaluation) 

Complete (complete fetal 
and maternal evaluation), 
multiple gestation, after 
the first trimester 

180.00 

76815 Limited (gestation age,) 60.00 
heart beat, placental location, 
fetal position, or emergency 
in the delivery room) 

76816 Follow-up or repeat 

76818 Fetal biophysical profile 

76825 Echocardiography, fetal, 
real time with image 
documentation (2D) with or 
without M·mode re~ording 

45.00 

75.00 

90.00 
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2. PATIENT'S NAME (Last Name. First Name, Middle lnibal) 3. PATIENT'S BIRTH DATE 
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0"'" Ooo If yu, retum k> and c:cmplala ~em 9 a-d. ' 
READ BACK OF FOAM BEFORE COMPLETING I. SIGNLHO TliiS FORM. 13. INSURED'S OR AUTHORIZED PERSON'S SIGNATURE I~"""""-

' 12. PATIENrS OR AUTHORIZED PERSON'S SIGNATURE I aulllCli'lle ll>e rel&asa ot any medicalotclherinlorrnalion necessary payment ol medical benellls 1o lt>e undersgnect phySICian ot ~iu.-lor 

' to process 1~"' da1m. 1 also'""''''";' paymool ol 5jQVernm..,1 t>aooflls "'"'"' !0 f'll)'SOlll otto ll>e pany who aa:ep!S a.wonmen1 servo:as <klsc:nbed below. I billow. 
' 

SIGNED om SIGNED ' .. .• -- ·--- -· - . -
14. DATE OF CURRENT ~ ILLNESS (Firsl symplom) OR 15. IF PATIENT HAS HAD SAME OR SIMILAR ILLNESS- 16. DATES PATIENT UNABLE TO WORK IN CURRENT OCCUPATION 

' "" : 00 
' "" INJURY (Acodonl) OR GIVE FIRST DATE "" ' 00 

: 
~ MM,DOIYY Mr.t,oo,yy 

' PREGNANCY(LMP) ' FAOM11 T011 

17. NAME OF REFERRING PHYSICIAN OR OTHER SOURCE 17a. 1.0. NUMBER OF REFERRING PHYSICIAN 18. HOSPITALIZATION OATES RELATED TO CURRENT SERVICES 

"" : 00 .~ "" ' 
oo, ~ 

"'"" ' ro ' ' 
19. RESERVED FOR LOCAL USE 20. OUTSIDE LAS? $CHARGES I 

0"'" 0"" I 
21. DIAGNOSIS OR NATURE OF ILLNESS OR IN;JURY. (RELATE ITEM~ 1,2,3 OR 4 TO ITEM 24E BY LINE) t 22. MEDtci\10 RESUBMISSION 

CODE I ORIGINAL REF' NO. 

1. L_ 3. L___,_ 
2!. PRIOR AUTHORIZATI~ NUMBER -

' I 
4. L___. 

" ' ' c 0 ' ' G ' ' ' ' { 
FrJM'TEIS) OF SE:VICETo - ,_ PROCEDURES, SERVICES. OR SUPPLIES DIAGNOSIS DAYS e.o 

RESERVED F0A • • CPT~(;"'~ uro:suaiM~~~~e"r"*) """' SCHAAGES "' Family 
'"G COB """'-""' ~ "" 00 YY MM DO ,.,,~ N UNITS Plan 

' I ' ' 1 
' ' ( 

' 
' 

' ' I 
' 

: • ' ' 
' ' I ' r. ' ' ' ' ' ' ' l 

I : ' . ( 
' 

' I ' ' ' ' ; 
I ' ' ' 25. FEDERAL TAX LD NUMBER SSN EIN 

1 
26. PATIE~·n·s ACCOUNT NO : ~CCEPT ASSIGNMENT? 28. TOTAL CHARGE 12:. AMOUNT PAID 30. BALANCE DUE orgovt. da1mo.->eel>acl<) 

DO YES D NO $ ' : 
31. SIGNATURE OF PHYSICIAN OR SUPPliER 1 32. NAME AND ADDRESS OF FACILITY WHERE SERVICES WERE 33. PHYSICIAN'S. SUPPLIER'S BILLING NAME. ADDRESS. ZIP CODE 

INCLUDING DEGREES OR CREDENTIALS RENDERED Ill other than h<lme or 0H1ce) & PHONE# 

I 
11 cenrly lhal me slalemenl> on lhe reverse 
app4y to ttrta 0.11 ar><± are ma<le a patilheleol) I 

I I 

I SIGNED ' I GRPI DATE I PINI ' 
(APPROVED BY AMA COUNCIL ON MEDICAL SERVICE 6186) PLEASE PRINT OR TYPE FORJ.I HCFA 1!;00 (12-90) 

FORM OWCP-1500 FORM RRS-1500 
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DEPARTMENT OF STATE POLICE 

REGISTRAR'S NOTICE: Due to its length, the full text of 
the regulation filed by the Department of State Police is 
not being published; however, the amendment to 
subdivision 13 of § 21 is being published. In accordance 
with § 9-6.14:22 of the Code of Virginia, a summary is 
being published in lieu of the full text. The full text of the 
regulation is available for public inspection at the office of 
the Registrar of Regulations and at the Department of 
State Police. 

Title gf Regulation: VR 545·01·07. Motor Vehicle Safety 
Inspection Rules and Regulations. 

Statutory Authority: §§ 46.2-1002, 46.2·ll63 and 46.2-ll65 of 
the Code of Virginia. 

Effective Date: July 1, 1992. 

Summary: 

This amendment permits vehicles to be equipped with 
tinted or colored ventvisors that do not extend more 
than two inches into the driver's viewing area. 

VR 545-01-07. Motor Vehicle Safety Inspection Rules and 
Regulations. 

13. Front side windows have cloudiness above three 
inches from the bottom of the glass, or other defects 
that affect the driver's vision or one or more cracks 
which permit one part of the glass to be moved in 
relation to another part. Wind silencers, breezes or 
other ventilator adaptors are not made of clear 
transparent material. 

a. EXCEPTION: Colored or tinted ventvisors that 
do not exceed more than two inches from the 
forward door post into the driver's viewing area are 
permitted. 

DEPARTMENT OF SOCIAL SERVICES (BOARD OF) 

Title of Regulation: VR 615·45·2. Child Protective Services 
Client Appeals. 

Statutory Authority: §§ 63.1·25 and 63.1-248.6:1 of the Code 
of Virginia. 

Effective Date: July 1, 1992. 

Summary: 

The amendments to the Child Protective Services 
Client Appeals Regulations are intended to (i) clarify 
the timeframe in which an appellant has to request 
an administrative hearing; (ii) delete the policy which 
allows the appellant the right to waive the timeframe 
for scheduling the local conference; (iii) extend the 
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timeframe in which the administrative decision is 
written; and (iv) clarify the responsibilities of the local 
department upon receipt of the hearing officer's 
decision. 

VR 615-45-2. Child Protective Services Client Appeals. 

PART I. 
DEFINITIONS. 

§ l.l. The following words and terms, when used in these 
regulations, shall have the following meaning, unless the 
context clearly indicates otherwise: 

"Alleged abuser" means any person who is the subject 
of a child protective services complaint and is suspected 
of or is found to have committed the abuse or neglect of 
a child pursuant to § 63.1-248 et seq. of the Code of 
Virginia. 

"Child protective services" means the identification, 
receipt and immediate investigation of complaints and 
reports of child abuse and neglect for children under 18 
years of age. It also includes documenting, arranging for, 
and providing social casework and other services for the 
child, his family, and the alleged abuser. 

"Complaint" means a valid report of suspected child 
abuse/neglect which must be investigated by the local 
department of social services. 

"Final disposition" means the determination of founded, 
reason to suspect, or unfounded made on each complaint 
by the investigating worker. 

"Founded" means that a review of the facts shows clear 
and convincing evidence that child abuse or neglect has 
occurred. 

"Reason to suspect" means that a review of the facts 
shows no clear and convincing evidence that abuse or 
neglect has occurred. However, the situation gives the 
worker reason to believe that abuse or neglect has 
occurred. 

"Unfounded" means that a review of the facts shows no 
reason to believe that abuse or neglect has occurred. 

§ 2.1. Appeal process. 

PART II. 
POLICY. 

Appeal is the process by which the alleged abuser may 
request amendment of the record in situations where the 
investigation has resulted in a "founded" or "reason to 
suspect" disposition. 

A. Final disposition. 

The investigating agency shall notify the alleged abuser 
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of its disposition of the investigation in writing to be 
mailed to the alleged abuser by mail as provided in Vol. 
VII, Section III, Chapter A 6f !lie Stleffil Sel'\'iees Peliey 
Maaool , Services Manual, Virginia Department of Social 
Services . The notice shall state the finding as "founded" 
or "reason to suspect" and outline the rights of appeal and 
the right to review the case record pursuant to the 
Virginia Privacy Protection Act of 1976 (§ 2.1-377 et seq. 
of the Code of Virginia). 

B. Local conference. 

I. The purpose and goal of the local conference is to 
allow the appellant, his representative and the agency 
an opportunity to meet informally in an effort to: 

a. Resolve their differences about the disposition of 
the CPS investigation, 

b. Explore fully the agency's disposition and reasons 
for it, 

c. Explore fully the alleged abuser's additional 
information about the investigation and disposition, 

d. Facilitate treatment with the family and alleged 
abuser by encouraging informal dispute resolution. 

2. A request to amend the record must be made in 
writing to the local director within 30 days of receipt 
of the agency notice by the alleged abuser. The local 
department shall stamp the date of receipt on the 
request. The local department shall also notify the 
Child Abuse/Neglect Central Registry that an appeal is 
pending. 

3. The local director or his designee shall arrange a 
convenient time for an informal conference with the 
appellant. Participants in the conference will include 
the appellant and, if the appellant chooses, his 
authorized representative, and the worker who made 
the disposition on the case. The local director or his 
designee shall preside during the conference; a 
designee must be a staff member to whom the worker 
who made the disposition is subordinate. 

4. Prior to the informal conference, the appellant shall 
have the opportunity to review the case record 
pursuant to the Virginia Privacy Protection Act of 
1976. 

5. During the informal conference, the appellant may 
submit any additional documentation or arguments that 
he deems relevant to the disposition. Such 
documentation shall become part of the case record. 

6. The director or his designee shall issue a written 
decision as a result of the informal conference within 
30 days of receipt of the written request from the 
appellant. The written decision shall prescribe: 

a. What action will be taken on the request for 
amendment, and 

b. What further appeal rights exist. 

The written decision shall be mailed to the appellant. 

7. As a result of the local conference, the local 
director or his designee may amend the final 
disposition and case record. 

& 'file appellaat may waive !lie time deadliae fflf' 
selieduliag !lie leeal eaafe•eaee. 

C. Administrative hearing. 

I. The appellant may request in writing that the 
commissioner ~ grant an administrative hearing 
to review the request for amendment if : 

a. H The local department fails te I'CIIdeF a deeisiaa 
willlte ;Ill days 6f a FC<joos! liy aa ~ refuses 
to amend its report (disposition); or 

b. Wltlite ;Ill days &I !lie reeeijlt &I aa uafavamble 
writteft deeisiaa 6f !lie ia!aFaaal eaa!e•eaee The 
local department faz1s to act within 30 days after 
receiving such request. 

Such requests must be made within 30 days 
thereafter . 

2. The commissioner shall appoint a hearing officer to 
conduct an administrative hearing to review the 
request for amendment of the disposition and case 
record. 

3. Hearing officer's powers and responsibilities. 

a. The hearing officer shall set a convenient time 
within 45 days of appellant's request for the parties 
involved to conduct the hearing. The hearing officer 
may reschedule the hearing upon good cause. 
Appellant may waive time deadlines. 

b. The hearing officer has no subpoena power [ & 

nor ] authority to administer oaths or affirmations. 

c. The hearing officer may accept all relevant 
evidence submitted during the hearing [ , ] and shall 
not be bound by strict rules of evidence. 

d. Either party may have the hearing recorded by a 
court reporter. The hearing officer shall make or 
cause to be made an audio recording of the entire 
hearing [ , ] a copy of which shall be available to 
either party. 

e. The hearing officer may defer his decision for a 
specified period not to exceed 14 days after 
conclusion of the hearing in order for either party 
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to present additional evidence. 

f. The hearing officer may examine any witness and 
give the appellant and the local department an 
opportunity to examine any witness. 

4. Hearing procedure. 

a. All persons present shall be identified on the 
record. The appellant may be accompanied by an 
authorized representative. 

b. The hearing officer shall explain the purpose of 
the hearing and the procedures that will be 
followed. The hearing officer shall state that the 
appellant must prove by a preponderance of the 
evidence that the case record should be amended 
because it contains information which is irrelevant 
or inaccurate. 

c. The local department will submit a copy of all 
material in the local agency's case record which 
contains information and documentation used to 
make the determination of "founded" or "reason to 
suspect" in the case being appealed, which shall be 
accepted into evidence by the hearing officer. 

d. The appellant will state his objections to the 
disposition reached by the local department and 
summarize the evidence supporting his conclusion. 
The appellant may submit any further relevant 
evidence. 

5. Hearing decision. 

a. Within 3G 60 days of the close of rece1vmg 
evidence in the hearing, the hearing officer shall 
render a written decision which shall be mailed to 
the appellant by certified mail, return receipt 
requested. A copy of the decision shall be mailed to 
the local department by first class mail. 

b. The decision of the hearing officer shall state: 

(1) Findings of fact; 

(2) Conclusions based on law and regulation; 

(3) Final disposition of the case[ , ] and action to be 
taken on appellant's request to amend the 
disposition or case record; 

( 4) Right to judicial review. 

D. Final action. 

Upon receipt of the hearing officer's decision, the local 
department shall amend the [ e<JSe ] record flft<l . The 
department shall amend the Child Abuse/Neglect Central 
Registry report in accordance with the decision. 
Netifieatiea - 1>e mat1e te !he Gftil<! Allese /Negleet 
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teffiml Registry. 

All prior recipients of the record or the findings shall be 
notzfied of the hearing officer's decision to amend or 
expunge the record. This notification shall be the 
responsibility of the local agency except for the 
notification to the appellant. The hearing officer will 
notify the appellant directly. 

DEPARTMENT OF THE TREASURY (STATE 
TREASURER) 

Title Q! Regulation: VR 640-04-l. Regulations Governing 
Escheats. 

Statutory Authority: § 55·200.1 of the Code of Virginia. 

Effective Date: July 1, 1992. 

Summary: 

The regulations address the annual reporting 
requirements for local government treasurers and 
escheators and outline the escheator's responsibilities 
for the disclosures to be made at escheat auctions, 
the collection and remittance of sale proceeds, and 
the notifications to be made to defaulting purchasers. 
In addition, the regulations stipulate the required 
bonding for escheators, specify the commission basis 
for escheators and auctioneers as well as the 
reimbursable expenseS of auctioneers, and outline 
department charges for requests for information under 
the Freedom of Information Act. 

VR 640-04-l. Regulations Governing Escheats. 

§ I. Definitions. 

The following words and terms, when used in these 
regulations, shall have the following meaning unless the 
context clearly indicates otherwise: 

"Agency" means the Department of the Treasury. 

"Escheator" means any individual who has been 
appointed and qualzfied, and who continues in service in 
accordance with §§ 55-168 through 55-170 of the Code of 
Virginia. 

§ 2. General. 

These regulations are promulgated pursuant to the 
authority set forth in § 55-200.I of the Code of Virginia 
which requires the State Treasurer to adopt any necessary 
rules and regulations in accordance with the 
Administrative Process Act to carry out the provisions of 
the Escheat Generally Statutes, Chapter 10 (§ 55-168 et 
seq.) of Title 55 of the Code of Virginia. 

§ 3. Effective date. 
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These regulations shall be effective on and after July I, 
I992. 

§ 4. Annual reporting requirement for local government 
treasurers. 

An Annual Escheat Report shall be [ :•emiHed submitted 
) by each local government treasurer, director of finance, 
or other designated local government official to the 
appointed escheator for that locality and to the agency by 
May 3I of each year for the calendar year just ended. 
This report is required even zf there are no real property 
parcels to be reported. The report shall be prepared on 
the appropriate form, or in an approved format, and shall 
be submitted on either hard copy or an acceptable 
diskette in a file layout and format approved by the 
agency. The report shall be certified as to its accuracy by 
the commissioner of revenue or designated local official 
prior to the May 3I submission date. 

[ The local government treasurer, director of finance, or 
other designated local government official shall include in 
the Annual Escheat Report all real properties: (i) of which 
no one is known by that official to be the owner, or (ii) 
which appear to be abandoned under any of the following 
criteria: (a} property which the owner has communicated 
in writing to the designated local government official an 
intent to abandon; (b) property on which no property 
taxes have been paid for I 0 years of more, unless the 
property is actually occupied by the owner, in which case 
a proceeding pursuant to § 58.I-3965 of the Code of 
Virginia is apropriate; (c) property on which the local 
government has had to abate a nuisance (e.g., cutting of 
weeds, boarding-up or razing of abandoned stmcture, etc) 
and on which no property taxes have been paid for five 
or more years; and (d) property of which other evidence 
of abandonment may he relevant, including instances 
where heirs of an owner may be known, but none have 
taken an active role in the management or maintenance 
of the property, resulting in its deterioration. ] 

§ 5. Annual reporting requirements for escheators. 

Escheators shall be required to file a report with the 
agency by [ Mfiy March ] I of each year, for the calendar 
year just ended, summarizing escheat activity for that 
period. The required report shall include, but not be 
limited to, (i) information about any litigation occurring 
during the period and the status of such litigation, (ii) the 
status of any collection proceedings, (iii) the status of any 
real estate parcels removed from the escheat process 
subsequent to an inquest, (iv) the status of any other real 
estate parcels under the escheator's control, and (v) any 
other information which should be brought to the 
agency's attention that the escheator deems to be relevant 
to the escheat process. The escheator shall provide, upon 
written request from the agency, any additional data 
relating to this report within 30 days of such request. 

§ 6. Required bond for escheators. 

Each escheator shall give a "Personal Recognizance 
Bond" before the circuit court of the county or the city 
for which the escheator is appointed in the amount of 
$3,000 within 60 days of confirmation of the appointment 
and provide the agency with a copy of the bond. This 
bond shall remain in force as long as the escheator shall 
continue in office until removed or until a successor is 
duly appointed and qualified. 

§ 7. Escheator's responsibility for collection of sale 
proceeds and remittance to State Treasurer. 

The escheator shall be responsible for the collection of 
all moneys during the escheat process. Any and all 
moneys collected during the escheat process shall be 
deposited into the bank account of the escheator no later 
than the next banking day following the collection date. A 
check for the full amount collected shall be drawn on this 
account and made payable to the Treasurer of Virginia no 
later than 10 banking days following the deposit date. The 
escheator shall submit the check and complete columns 5, 
6, 7 and 8 of the Annual Escheat Report Form received 
from the local treasurer or submit other supporting 
documentation for funds collected other than sale 
proceeds. 

The escheator shall be responsible for the collection of 
any checks relative to the escheat process returned by the 
bank to the escheator's bank account for insufficient 
funds or any other reason which makes a check 
uncollectible. The escheator shall institute procedures for 
collection of these moneys immediately upon notification 
from the bank that a check has been returned 
uncollected. The procedures shall include, but not be 
limited to, a written notice to the maker of the returned 
check advising the maker that payment, with certified 
funds or cash, be made within five business days of the 
correspondence date. In regard to a sale transaction, the 
notice shall state that failure to comply may result in (i) 
the forfeiture of any deposit and the resale of escheated 
property pursuant to § 55-187 of the Code of Virginia, (ii) 
a suit to enforce specific performance of the sale 
agreement, (iiz) resale of the property and suit for any 
damages resulting from [ neHfJerfemumee default ] by the 
purchaser, [ or ] (iv) any other remedy at law or in equity 
available to a seller against a defaulting purchaser or real 
estate. 

§ 8. Defaulting purchasers. 

If a sale of escheated property is [ ."eSeimied not 
consummated for any reason constituting a default by the 
purchaser ] pursuant to § 55-I87, the escheator shall 
notify the purchaser in writing that [ (i) title fe ] the 
purchaser's [ nenpeFjaf'llltii!ee, the p;•epe:ofy will he 6{feFed 
jeF titJle default may result in (i) the forfeiture of any 
deposit and the resale of the escheated property ] at the 
next sale of escheated property for that locality, (ii) [ the 
f'"''ehtiseF ffl6j' he heki IiaNe jeF tlftj' deficiency whieh 
fiFises a suit to enforce speczfic performance of the sale 
agreement, (iii) resale of the property and a suit for any 
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damages resulting ] from the subsequent sale at a lesser 
purchase price, [ (ffl) (iv) any other remedy at law or in 
equity available to a seller against a defaulting purchaser 
of real estate, and (v) ] cash or a certified check [ will be 
being ] required from the purchaser from any future 
transaction involving the purchase of escheated property [ 
; ffflfi fit') . The notification shall also inform ] the 
purchaser [ htHJ a of the ] right to have an administrative 
review of actions taken by the escheator or the agency. 
Before an escheator may bring a suit against a defaulting 
purchaser, express authority to do so in each case shall 
be obtained from the Office of the Attorney General of the 
Commonwealth of Virginia and approval of anticipated 
expenses of litigation shall be obtained from the agency. 

§ 9. Required written disclosures to be made by the 
escheator at the escheat auction. 

The escheator shall provide written information to any 
and all individuals who register as a bidder for an 
escheat sale that the grant for the escheated property wz1/ 
be issued in accordance with § 55-I86.I of the Code of 
Virginia and that this statutory form of grant contains no 
warranty of title. In addition, the written information 
shall instruct any and all bidders seeking a recovery of 
proceeds from a sale of escheated property that the 
recovery of proceeds of each sale from the 
Commonwealth, less the expenses of sale and the 
escheator's fee, may be obtained if the buyer, pursuant to 
§ 55-200 of the Code of Virginia, submits satisfactory 
evidence to the State Treasurer within I20 days of the 
sale that the escheated property does not exist or was 
improperly escheated. 

§ I 0. Commission basis for the escheator and the 
auctioneer. 

The commissions paid to the escheator [ (I 0%) ] and the 
auctioneer [ ( 5. 0%) ] are determined based on the proceeds 
collected from the sales of escheated property. If a partial 
payment is collected and the purchaser fails to complete 
the sales transaction, the purchaser foifezts the partial 
payment to the State Treasurer and the commissions paid 
shall be based on the partial payment only. The 
commissions base does not include recording fees. [ 
Reimbursable expenses of the escheator and auctioneer 
are in addztion to the commissions paid. ] 

§ 11. Reimbursable expenses and required documents of 
the auctioneer. 

The auctioneer shall submit an expense report with 
supporting documentation of the State Treasurer within 
30 days of the auction to ensure proper reimbursement of 
the auction expenses pursuant to § 55-I86. Reimbursabk 
expenses shall include: advertisements, postage, payroll, 
and any other expenses directly related to the auction, 
but in no case shall the expense reimbursement exceed 
5.0% of the proceeds collected. Proceeds do not include 
recording fees. 
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§ 12. Fees charged for requests under the Freedom of 
Information Act. 

Fees shall be computed on all requests for information 
under the Freedom of information Act, Chapter 2I (§ 
2.1-340 et seq.) of Title 2.I of the Code of Virginia, related 
to the escheat process. The fee assessed shall be 
determined based on the actual time of the employee 
peiforming the duties necessary to comply with the 
request and other costs incurred. Other costs include 
copies, postage, and any other cost directly associated 
with providing the requested information. 

If there is an amount due the agency and it is in 
excess of 30 days past due, current and future requests 
for information will be wzthheld untzl the outstanding 
amount is paid to the agency. Continued failure to pay 
fees when due may result in the agency requesting 
payment in advance. 
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STATE WATER CONTROL BOARD 

Title of Regulation: VR 680-21-00. Water Quality 
Standards. 
VR 680·21·07.1. Special Standards and Requirements. 
VR 680·21·08.15. Tennessee and Big Sandy River Basin, 
Clinch River Subbasin. 

Statutory Authority: § 62.1-4415(3a) of the Code of Virginia. 

Effective Date: July I, 1992. 

Background: 

Water quality standards and criteria consist of 
narrative statements that describe water quality 
requirements in general terms and numerical limits 
for specific physical. chemical and biological 
characteristics of water. These statements and limits 
describe water quality necessary for reasonable, 
beneficial water uses such as swimming, propagation 
and growth of aquatic life, and domestic water 
supply. 

Summary: 

The purpose of the regulatory action is to establish a 
site specific modzfication to the numerical water 
quality criteria for copper in the Clinch River between 
Carbo and St. Paul by amending VR 680·21·07.1 and 
VR 680·21.08.15. Based on studies conducted by 
Appalachian Power Company (APCo), the amendments 
establish an instream acute standard for copper of 
19.5 ugjl and a chronic standard for copper of 12.4 
ugjl for the impacted 12.6 miles of the Clinch River. 
The special standard is designed to provide protection 
to endangered species of freshwater mussels. APCo's 
hydroelectric power facility at Carbo will be required 
to upgrade the existing treatment facilities for metals 
removal, but the company's already planned 
treatment upgrade for compliance with § 304( I) of the 
Clean Water Act requirements should enable them to 
meet the special instream copper criteria without any 
additional costs. 

VR 680-21-07.1. Special Standards and Requirements. 

The special standards are shown in small letters to 
correspond to lettering in the basin tables. The special 
standards are as follows: 

y. Clinch River from the confluence of Dumps Creek at 
river mile 268 at Carbo downstream to river mile 
255.4. The special water qualzty standard for copper 
(measured as total recoverable) in this section of the 
Clinch River is 12.4 ugjl for protection from chronic 
effects and 19.5 ugjlfor protection from acute effects. 
This site specific standard is needed to provide 
protection to several endangered species of freshwater 
mussels. 
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VR 680-21-08.15. Tennessee and Big Sandy River Basin -
Clinch River Subbasin. 

SEC. SECTION DESCRIPTION 

21 Reserved for public water 
supply. 

2m Clinch River from the confluence 
of Dumps Creek at river mile 268 
at Carbo downstream to river mile 
255.4 at St. Paul. 

CLASS SP.STDS. 

IV y 
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EMERGENCY REGULATIONS 

DEPARTMENT OF SOCIAL SERVICES (BOARD OF) 

Title Qf Regulation: VR 615·70·17.14. Child Support 
Enforcement Program. 

Statutory Authority: § 63.1-25 of the Code of Virginia. 

Effective Dates: May 5, 1992, through May 4, 1993. 

Preamble: 

• The State Board of Social Services at their January 
15th meeting recommended that the department issue 
as an emergency regulation a proposed amendment 
which was submitted to them for their approval. They 
recommended that this amendment be submitted as an 
emergency because it rectifies an inequity to children 
for whom the department is providing child support 
services and because it could result in a reduction in 
the Aid to Dependent Children caseload. 

The emergency regulation is numbered with a ".14" as 
this amendment is the 14th amendment to the Child 
Support Enforcement Regulation numbered 615-70-17. 
Earlier amendmenis were not numbered in this 
manner, but subsequent amendments to the regulation 
will be so numbered. 

Summary: 

The emergency amendment to the child support 
regulation would allow the department to use data on 
the cost of raising a child in the urban south 
published by the United States Department of 
Agriculture to establish an obligation when the absent 
parent does not provide the financial information 
needed to establish an obligation based on the child 
support guideline. 

VR 615-70-17.14. Child Support Enforcement Program. 

PART I. 
DEFINITIONS. 

§ !.1. Definitions. 

The following words and terms, when used in these 
regulations, shall have the following meaning, unless the 
context clearly indicates otherwise: 

"ADC" means Aid to Dependent Children which is 
established under Title IV-A of the Social Security Act. 
This is a category of financial assistance paid on behalf of 
children who are deprived of one or both of their parents 
by reason of death, disability, or continued absence 
(including desertion) from the home. established under 
Title IV-E of the Social Security Act. This is a category of 
financial assistance paid on behalf of children who 
otherwise meet the eligibility criteria for ADC and who 
are in the custody of the local social service agencies. 

"ADC/FC" means Aid to Dependent Children/Foster 
care which is established under Title IV-E of the Social 
Security Act. This is a category of financial assistance paid 
on behalf of children who otherwise meet the eligibility 
criteria for ADC and who are in the custody of the local 
social service agencies. 

"Administrative" means noncourt ordered, legally 
enforceable actions the department may take to establish 
or enforce a child support obligation. 

"Appeal" means a request for a review of an action 
taken by the division. 

"Application" means a written document requesting child 
support enforcement services which the department 
provides to the individual or agency applying for services 
and which is signed by the custodial parent or agency 
representative. 

"Assignment" means any assignment of rights to support 
or any assignment of rights to medical support and to 
payments for medical care from any third party. 

"Bad check" means a check not honored by the bank 
on which it is drawn. 

"Custodial parent" means (i) the natural or adoptive 
parent with whom the child resides, (ii) a step-parent or 
other person who has legal custody of the child and with 
whom the child resides, or (iii) a social service agency 
which has legal custody of a child in foster care. 

"Debt" means the total unpaid support obligation 
established by court order, administrative order, or 
payment of public assistance which is owed by an absent 
responsible parent to either the custodial parent or to the 
Commonwealth. 

"Default obligation" means an obligation based on 
factors other than the absent parent's ability to pay 
because of the absent parent's failure to provide financial 
information. 

"Delinquent" means an unpaid child support obligation. 

"Department" means the Virginia Department of Social 
Services. 

"Disregard payment" means a payment made to an ADC 
recipient in an amount up to $50. The payment is made 
from the current child support collected on the individual's 
behalf. 

"District office" means a local office of the Division of 
Child Support Enforcement responsible for the operation of 
the Child Support Enforcement Program. 

"Division" means the Division of Child Support 
Enforcement of the Virginia Department of Social Services. 
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"Enforcement" means ensuring the payment of child 
support through the use of administrative or judicial 
means. 

"'Erroneous payment" means a payment sent to the 
custodial parent for which no funds were received by the 
department to be paid to that client. 

"Financial statement" means a sworn document from 
the custodial parent and absent responsible parent showing 
their financial situation. 

"Foreclosure" means a judicial procedure to enforce 
debts involving forced judicial sale of the real property of 
a debtor. 

"Health care coverage" means any plan providing 
hospital, medical, or surgical care coverage for dependent 
children provided such coverage is available and can be 
obtained by an absent responsible parent at a reasonable 
cost. 

"Hearings officer" means 
designated by the department to 
render appeal decisions. 

a disinterested person 
hold appeal hearings and 

"IV-D agency" means a governmental entity 
administering the child support program under Title IV-D 
of the Social Security Act. In Virginia the IV-D agency is 
the Division of Child Support Enforcement. 

"Judicial" means an action initiated through a court. 

"Location only services" means that certain entities such 
as courts and other state child support enforcement 
agencies can receive only locate services from the 
department. 

"Local social service agency" means one of Virginia's 
locally administered social service or welfare departments 
which operate the ADC and ADC/FC programs and other 
programs offered by the department. 

"Location" means obtaining information which is 
sufficient and necessary to take action on a child support 
case including information concerning (i) the physical 
whereabouts of the absent parent or his employer, or (ii) 
other sources of income or assets, as appropriate. 

"Medicaid only" means a category of public assistance 
whereby a family receives Medicaid but is not eligible for 
or receiving ADC. 

"Mistake of fact" means an error in the identity of the 
absent responsible parent or in the amount of child 
support owed. 

"Obligation" means the amount and frequency of 
payments which the absent responsible parent is legally 
bound to pay. 
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"Pendency of an appeal" means the period of time after 
an administrative appeal has been made and before the 
final disposition. 

"Public assistance" means payments for ADC, or 
ADC/FC, or Medicaid-only. 

"Putative father" means an alleged father; a person 
named as the father of a child born out-of-wedlock but 
whose paternity has not been established. 

"Reasonable cost" means, as it pertains to health care 
coverage, available through employers, unions, or other 
groups without regard to service delivery mechanism. 

"Recipient" means a person receiving public assistance. 

"Responsible parent" means a person required under 
law to support a dependent child or the child's caretaker. 

"Service" or "service of process" means the delivery to 
or leaving of, in a manner prescribed by state statute, an 
administrative or court order giving the absent responsible 
parent reasonable notice of the action being taken against 
him and affording the person an opportunity to be heard 
regarding the matter. 

"Summary of facts" means a written statement of facts 
outlining the actions taken by the department on a case 
which has been appealed. 

"Supplemental Security Income" means a program 
administered by the federal government which guarantees 
a minimum income to persons who meet the requirement 
of aged, blind, or disabled. 

PART II. 
GENERAL INFORMATION. 

§ 2.1. Services provided. 

Article I. 
Services. 

A. Child support enforcement services shall be provided 
as a group to ADC, ADC/FC, and non-ADC clients. Courts 
and other state IV-D agencies may apply for location-only 
services. Medicaid only clients shall be provided services 
to establish or enforce medical support and may, at their 
request, receive full services. 

B. Child support enforcement services shall include the 
following services which may involve administrative or 
court action: 

I. Location of absent responsible parents, their 
employers, or their sources of income; 

2. Establishment of paternity; 

3. Establishment or modification of child support 

Monday, June 1, 1992 

3225 



Emergency Regulations 

obligations, including the responsibility to pruvide 
health care coverage; 

4. Enforcement of child support obligations, both 
administratively and judicially determined; and 

5. Collection and disbursement of child support 
payments, regardless of whether the obligation is 
legally established. 

§ 2.2. Eligibility for services. 

A. Individuals residing in Virginia who receive ADC, 
ADC/FC, or Medicaid only assistance are automatically 
eligible for child support services. 

1. ADC and ADC/FC applicants and recipients must 
accept child support services as a condition of 
eligibility for public assistance unless the local social 
service agency determines that good cause exists for 
not accepting these services. 

2. Medicaid only applicants and recipients must accept 
medical support and paternity establishment services 
as a condition of eligibility for Medicaid unless the 
local social services agency determines that good 
cause exists for not accepting these services. 

3. The department shall suspend action on a child 
support case in which the local social service agency 
has determined that good cause exists for not 
cooperating with the department in its pursuit of child 
support. 

4. The department shall continue to provide child 
support services to a custodial parent when the ADC, 
ADC/FC, or Medicaid only case closes. 

a. The department shall provide these services 
without requiring a formal application. 

b. The department shall continue to provide these 
services until the custodial parent states in writing 
that the services are no longer wanted unless the 
closure of the child support case is contrary to state 
or federal law. 

B. Individuals residing in Virginia or having a legal 
residence in Virginia who do not receive ADC, ADC/FC, or 
Medicaid only assistance must make an application for 
child support services as a condition of eligibility for those 
services with the exception that an application is not 
required for cases transferred from the courts to the 
department on or after October I, 1985. For such cases 
the payee shall be deemed as having executed an 
authorization to seek or enforce a support obligation with 
the department unless tile payee specifically indicates that 
the department's services are not desired. 

!. The child for whom child support is being 
requested must be under 18 years of age, unless: 

a. There is a court order specifying that support 
continue until a later age, or 

b. The child is handicapped, or 

c. The services being requested are for a child 
support obligation which existed prior to the child's 
!8th birthday. 

2. !! the child for whom support is being sought is 
under 18 years of age, the applicant must be the 
parent or legal guardian of the child and the child 
must reside with the applicant. 

C. Individuals residing outside of Virginia shall be 
eligible for child support services upon a request for 
services from the IV-D agency in the state in which they 
reside. 

D. Courts and other state IV-D agencies are eligible for 
location only services. 

Article 2. 
Department as Payee. 

§ 2.3. Assignment of rights. 

A. Assignment of child support rights to the 
Commonwealth is automatic by operation of law with 
receipt of ADC and ADC/FC assistance and continues after 
the public assistance case closes unless the client requests 
in writing that the services be terminated. 

B. Assignment of medical support rights to the 
Commonwealth is automatic by operation of law with 
receipt of Medicaid only assistance and continues after the 
public assistance case closes unless the client requests in 
writing that the service be terminated. 

§ 2.4. Authorization to seek or enforce a child support 
obligation. 

Persons receiving child support services shall give the 
department written authorization to seek or enforce 
support on behalf of the child or spouse and child. 

§ 2.5. Special conditions regarding receipt of ADC or 
ADC/FC. 

A. Receipt of ADC or ADC/FC assistance creates a debt 
to the Commonwealth. 

B. If a debt is owed to the Commonwealth due to the 
receipt of ADC or ADC/FC assistance, the department 
shall apply amounts collected for past due child support 
toward this debt unless the court order stipulates 
otherwise. 

C. Money received from tax intercept shall be applied, 
in total, toward the ADC or ADC/FC debt. 
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Article 3. 
Application and Case Assessment and Prioritization. 

§ 2.6. Application fees. 

The application fee for child support services is $LOO 
for nonpublic assistance clients. The department shall pay 
this fee on behalf of such applicants for child support 
enforcement services. 

§ 2.7. Application process. 

A The department shall make applications accessible to 
the public and shall include with each application 
information describing child support enforcement services, 
the custodial parent's rights and responsibilities, the absent 
responsible parent's rights, and payment distribution 
policies. 

L The department shall provide an application on the 
day an individual requests the application when the 
request is made in person. 

2. The department shall send applications within five 
working days of the date a written or telephone 
request for an application is received. 

R The department shall provide ADC, ADC/FC, and 
Medicaid-only recipients with the above information, the 
rights and responsibilities of custodial parents, the absent 
responsible parent's rights and general distribution policies 
within five working days of receiving the referral from a 
local social service agency. 

C. The department shall, within two calendar days of 
the date of application from a nonpublic assistance 
recipient or the date a referral of a public assistance 
recipient is received, establish a case record, and within 
20 calendar days, obtain the information needed to locate 
the absent responsible parent, initiate verification of 
information, if appropriate, and gather all relevant fact' 
and documents. 

§ 2.8. Case assessment and priorization. 

A. Case assessment. 

The department shall (i) assess the case information to 
determine if sufficient information to establish or enforce 
a child support obligation is available and verified and (ii) 
attempt to obtain additional case information if the 
information is not sufficient and (iii) verify case 
information which is not verified. 

B. Case prioritization. 

L The department shall give priority to cases which 
contain any of the following on the absent responsible 
parent or putative father: 

a. Verified, current, residential address; or 
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b. Current employer; or 

c. Last known residential address or last known 
employer if the information is less than three years 
old; or 

d. Social security number and date of birth. 

2. The department shall give low priority but shall 
review periodically cases in which: 

a. There is not adequate identifying or other 
information to meet requirements for submittal for 
location, or 

b. The absent responsible parent receives 
supplemental security income or public assistance. 

§ 2.9. Service of process. 

Service is necessary when child support obligations are 
established either administratively or through court action 
and, in some instances, when actions to enforce the 
obligation are taken. 

A The methods of service of process required by law 
vary with the action being taken and include individual 
personal service, substituted service, posted service, 
certified mail, and regular mail. 

R The department shall use diligent efforts to serve 
process. Diligent efforts to serve process shall include: 

L When the method of service of process used to 
notify an absent parent of an administrative action is 
not successful and the address of the absent 
responsible parent is known and verified, the 
department shall exhaust every method of service 
allowed by law. 

2. When the method of service of process used to 
notify an absent parent of court action is not 
successful and the address of the absent parent is 
known and verified, the department shall provide the 
sheriff or process server with additional information 
about the absent parent's address. 

3. When the method of service of process is not 
successful after the department has exhausted all 
methods of service allowed or has provided the sheriff 
or process server with an additional information, the 
department shall repeat its attempts to serve process 
at least quarterly. 

§ 2.10. Costs associated with the provision of child support 
services. 

A. The department may not require custodial parents to 
pay the costs associated with the provision of child support 
services. 
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B. The putative father shall pay the costs associated 
with the determination of paternity if he is ordered by a 
court to pay these costs. 

PART III. 
LOCATION. 

§ 3.1. The department shall provide location services (i) 
whenever the location of absent responsible parents or 
their employers is needed in order to establish or enforce 
a child support obligation and (ii) when there is sufficient 
identifying information available to the department to 
access location sources. 

§ 3.2. Location sources. 

Whenever location services are provided, the department 
shall access all necessary locate sources. Locate sources 
include but are not limited to: 

I. Local public and private sources. 

2. State Parent Locator Services. 

3. Electronic Parent Locator Network. 

4. Central Interstate Registry. 

5. Federal Parent Locator Service. 

6. Parents, friends, and other personal sources. 

§ 3.3. Location time requirements. 

A. The department shall access all appropriate location 
sources within 75 calendar days of receipt of the 
application for child support services or the referral of a 
public assistance recipient if the department determines 
that such services are needed and quarterly thereafter if 
the location attempts are unsuccessful. 

B. The department shall review at least quarterly those 
cases in which previous attempts to locate absent 
responsible parents or sources of income or assets have 
failed, but adequate identifying and other information 
exists to meet requirements for submittal for location. 

C. The department shall provide location services 
immediately if new information is received which may aid 
in location. 

D. When the custodial parent resides in Virginia, the 
department shall utilize the Federal Parent Locator 
Service at least annually when other location attempts 
have failed. 

E. When another state requests location services from 
the department, the department shall follow the time 
requirements described in the Code of Federal 
Regulations, Title 45, part 303, § 303.7. 

PART IV. 
ESTABLISHING CHILD SUPPORT OBLIGATIONS. 

Article !. 
Paternity Establishment. 

§ 4.1. Establishing paternity. 

In order for the department to establish a child support 
obligation and to enforce and collect child support 
payments from a putative father, the father must be 
determined to be legally responsible lor the support of the 
child. In situations in which a putative fatller has not been 
legally determined to be the father of the child, paternity 
must be established before a child support obligation can 
be administratively ordered or court ordered. 

I. The department shall obtain a sworn statemenl(s) 
from the custodial parent acknowledging the patemity 
of the child or children for whom child support is 
sought. 

2. Based on this sworn statement, the department shall 
attempt to locate the putative father, if necessary, 
according to the locate time requirements described if!. 
Part lll above. 

3. Once the putative father is located, the department 
shall contact him to determine if he is willing to sign 
a sworn statement voluntarily acknowledging paternity 
or to voluntarily submit to blood testing to determine 
paternity. 

a. The department shall advise the putative father 
verbally and in writing of his rigl!ts and 
responsibilities regarding child support prior to 
obtaining a sworn statement of paternity. 

b. A putative father who signs a sworn statement of 
paternity along with an acknowledgement from the 
mother or who, through genetic blood testing, is 
affirmed by at least a 98% probability to be the 
father of the child is responsible for the financial 
support of the child or children. 

4. When the putative father does not sign a sworn 
statement of paternity or does not voluntarily submH 
to blood testing or the blood test shows less than a 
98% probability of paternity, the department shall 
petition the court for a paternity determination when 
there is sufficient evidence to do so. 

5. Within 90 calendar days of locating the putative 
father, the department shall: 

a. Obtain a sworn acknowledgement of paternity or 
arrange for voluntary blood testing, or 

b. File a petition with the court for paternity 
establishment. 
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6. In any case where more than ~me putative father 
has been identified, the department shall pursue 
paternity for all putative fathers. 

7. The department shall track all cases in which 
paternity must be established to assure that, in all 
cases where the putative father is located, paternity is 
established or the putative lather excluded within one 
year of the child reaching six months of age or within 
one year of petitioning the court for paternity, 
whichever occurs later. 

§ 4.2. Establishing paternity in interstate cases. 

The department shall establish, if possible, the paternity 
of children who do not reside in Virginia when the 
putative father resides in Virginia and a request for such 
services is received from another state IV~D agency. 

Article 2. 
Administrative Support Orders. 

§ 4.3. Administrative establishment of a child support 
obligation. 

The department has statutory authority to establish child 
support obligations through noncourt ordered legally 
enforceable administrative means. These administrative 
obligations have the same force and effect as a support 
obligation established by the court. 

A. The amount of child support that is owed and the 
frequency with which it is paid must be established before 
the payment of child support can be enforced. 

B. The administrative order shall be called the 
Administrative Support Order. 

C. The department shall use administrative rather than 
judicial means to establish the child support obligation 
whenever possible. 

D. The department shall use administrative means to 
establish a temporary child support obligation when 
judicial determinations of support are pending due to 
custody and visitation issues. 

E. Within 90 calendar days of locating the absent 
responsible parent, or of establishing paternity the 
department shall attempt to either ensure that a child 
support obligation is established or shall diligently attempt 
to complete the service of process necessary for an 
obligation to be ordered. 

F. When a court dismisses a petition for a support order 
without prejudice or an administrative hearings officer 
overrules an administrative support action, the department 
shall examine the reasons for the dismissal or overruling 
and determine when or if it would be appropriate to seek 
an order in the future. 
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G. The child support obligation is established when an 
Administrative Support Order has been served and the 
10-day appeal period for the administrative order has 
elapsed. 

H. The department shall modify the obligation when new 
information is received necessitating a change. 

I. The department shall modify the amount of the 
obligation for future child support payments only. 

§ 4.4. Determining the amount of the child support 
obligation. 

A. The obligation shall include: 

1. Frequency with which the current amount owed is 
to be paid, 

2. Current amount owed, 

3. Public assistance debt, if any, and 

4. Unpaid past due child support, if any. 

B. Financial statements. 

l. The department shall use financial statements 
obtained from the absent responsible parent and the 
custodial parent to determine the amount of the child 
support obligation. When financial statements are not 
provided, the department may use financial 
information obtained from other sources such as, but 
not limited to, the Virginia Employment Commission. 

2. The absent responsible parent and custodial parent 
shall complete financial statements upon demand by 
the department and annually thereafter. Such 
responsible parties shall certify under penalty of 
perjury the correctness of the statement. 

3. If the custodial parent is a recipient of public 
assistance, the department shall use the information 
obtained through the ADC or ADC/FC eligibility 
process to meet the financial statement requirement. 

4. The department shall define the type of financial 
information which shall be required based on § 
63.1-274.5 of the Code of Virginia which is 
incorporated by reference. 

5. A custodial parent who is not a responsible parent 
of the child for whom child support is being sought 
shall not be required to complete a financial 
statement. 

6. The department shall obtain financial statements 
from both absent responsible parents when the 
custodial parent is not a responsible parent of the 
child. 
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&. Wl!eft oo abseH! jlfti'eftt is res~aasible fBF lite Bll!>1>61'1 
8f el>ilarea reeeiviRg MlG ar hBC/FC assistaaee, lite 
de~artmea! sl!i>il iftilially base lite amffiHI! 8f lite ebligatiaa 
6ft lite amffiHI! 8f MlG ar ABC/FC ~ 6ft beftalf 8f lite 
respaasible parent's llepen<leRis. 

i-, +!te fle~artmeat sl!i>il el>aftge lite pre~ase<l 
a!l!igatioa amffiHI! oofl base H 6ft lite eltild Slf!'!l8f'l 
seale il !lte - res~aasible jlfti'eftt ~ravitles 
fiaaaeial in!armetioa <1\ffiag lite peaaeaey <» oo 
a<lmiaistrali';e ~ 

t.- If tDe flef)artmeRt reeeives fiaaaeial iafermatian 
aJ'te< lite ob!igatioa is es!ablisl>ecl, lite <iepartmeat sl!i>il 
fH6<!ily !lte A<imlais!mtive GtippsFt Gffi& pfaSjleeti•:ely 
ooe s0011 base !lte fuffife abligatiaa amffiHI! oo lite 

- Slf!'!l8f'l -
C Default obligations. 

l* When the absent parent is respaasiale fBF lite Slf!'!l8f'l 
ef eilild:ren aet reeeiviRg ABE 6f' liDC/FC aoo pFavides 
does not provide a financial statement !lte aepartmeat 
sl!i>il base !lte amffiHI! <» !lte abligatias oo lite eltild 
~ 9ef.l:l.e:. and financial information cannot be obtained 
from other sources 

i-, If !lte respaasible jlfti'eftt <loos ROt f}f<Wit!e a 
finaneial steJemest and there is no court order and no 
previously issued administrative order, the department 
shall issue a default Administrative Support Order. 

1. The default administrative order shall be based on 
the USDA estimated family expenditures on raising a 
child in the urban south in combination with the 
Virginia adjusted gross income and shall be revised 
yearly 

2. ±he In situations where an obligation is not being 
established to assess a current obligation, but is 
assessing past public assistance debt only, the default 
administrative order shall be based on the amount of 
public assistance !l>at wet~~<! he paid on behalf of the 
absent responsible parent's dependents il !ltey were 
ellgil3le fBF All€ assis!anee . 

3. Within 30 days of establishing a default 
administrative obligation, the department shall petition 
the court for a modification of the obligation based on 
the absent parent's ability to pay 

& D. The department shall determine the amount to be 
paid monthly toward a child support debt when the 
obligation is administratively ordered and when a court 
ordered obligation lor support does not specify the amount 
to be paid toward the debt The monthly payment lor 
arrears will be $65 or 25% of the current obligation, 
whichever is greater, and shall not exceed the amount 
allowed under the Consumer Credit Protection Act. 

§ 4.5. Service of the administrative support order. 

-------------

The department must legally serve the Administrative 
Support Order on the absent responsible parent or receive 
a waiver of service from the responsible parent in order 
to have an established obligation. 

§ 4.6. Health care coverage. 

A. The department shall have the authority to issue 
orders requiring provisions of health care coverage for the 
dependent children of absent responsible parents if the 
coverage is available at reasonable cost as defined in § 
63.1-250.1 of the Code of Virginia. 

B. The absent responsible parent shall 
information regarding health care coverage 
dependent children, and his spouse or former 
applicable, upon request from the department 

provide 
for his 

spouse if 

C. The absent responsible parent shall provide health 
care coverage for the child or children if medical 
insurance is available through his employment The 
department may enter an administrative order or seek a 
judicial order requiring the absent responsible parent's 
employer to enroll the dependent children in a group 
health insurance plan or other similar plan providing 
health care services or coverage offered by the employer 
as provided in § 20-79.3 of the Code of Virginia. 

§ 4.7. Child support scale. 

A. The department is required to use the Schedule o! 
Monthly Basic Child Support Obligations and procedures in 
§ 20-108.2 of the Code of Virginia in calculating the 
amount of administrative child support obligations. This 
section of the Code is incorporated by reference. 

B. The department shall call this schedule the child 
support scale. 

C. The department shall use the scale in establishing 
Administrative Support Orders except i-H- tile twa sitHatieas 
itleiitifiOO when a default obligation is established as is 
defined in § 4.4 C oofl D + . 

D. The total child support obligation will be divided 
between both parents in the same proportion as their 
individual gross incomes bear to their combined gross 
income. 

E. The department shall consider the following factors 
in calculating the combined gross income: 

1. The absent responsible parent and custodial parent's 
gross monthly income from all sources with the 
exception noted in subsection F of this section, 

2. The number of children lor whom the absent 
responsible parent and custodial parent share join~ 
legal responsibility, 

3. Extraordinary medical and dental expenses which 
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are defined in § 20-108.2 of the Code of Virginia, and 

4. The custodial parent's work related child care 
expenses. 

F. The department may not include benefits from public 
assistance programs as defined in § 63.1-87, Supplemental 
Security Income, or child support received in calculating 
the combined gross income. 

§ 4.8. Periodic reviews of the child support obligation. 

The amount of the child support obligation is based on 
the financial situation of both parents. The department or 
the courts, depending on who issued the order, may 
modify the amount of the obligation if the parents' 
situation changes. Either the department or either parent 
may initiate a review of the amount of the child support 
obligation. 

A. The department shall initiate a review of each child 
support obligation as required by federal regulations. 

B. Either parent may initiate a review of the child 
support obligation by providing documentation of a change 
in circumstances potentially affecting the child support 
obligation. 

C. The department shall modify an administrative 
obligation when the results of the review indicate a 
change in the gross income of either parent which is a 
difference of at least I 0% in either parent's gross monthly 
income or a change in the monthly obligation of at least 
$25. 

D. The department shall petition to modify a court 
ordered obligation based on criteria established by the 
court. 

PART V. 
ENFORCING CHILD SUPPORT OBLIGATIONS. 

§ 5.1. Enforcement rules. 

Article 1. 
General. 

A. The department shall, whenever possible, 
administratively enforce compliance with established child 
support orders including both administrative and court 
orders. 

B. The department shall enforce child support 
obligations at the time the Administrative Support Order is 
initially entered through the use of one of the following 
methods of wage withholdings: 

1. Immediate withholding of earnings 

2. Voluntary assignment of earnings 
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C. The department shall enforce child support obligations 
when the obligation becomes delinquent through the use of 
one or more of the following administrative enforcement 
remedies: 

1. Mandatory withholding of earnings 

2. Liens 

3. Orders to withhold and deliver 

4. Foreclosure 

5. Distraint, seizure, and sale 

6. Unemployment compensation benefits intercept 

7. Bonds, securities, and guarantees 

8. Tax intercept 

9. Internal Revenue Service full collection service 

10. Credit bureau reporting 

11. Enforcement remedies for federal employees. 

D. The department shall attempt to enforce current and 
delinquent child support payments through administrative 
means before petitioning the court for enforcement action 
unless it determines that court action is more appropriate. 

E. The department shall take any appropriate 
enforcement action, unless service of process is necessary, 
within no more than 30 calendar days of identifying a 
deliquency or of locating that absent responsible parent, 
whichever occurs later, except income withholding and 
federal and state income tax refund offset. 

F. The department shall take appropriate enforcement 
action if service of process is necessary within 60 calendar 
days of identifying a delinquency or of locating the absent 
responsible parent, whichever occurs later. 

G. The department shall take appropriate enforcement 
action within the above timeframes to enforce health care 
coverage. 

H. When an enforcement action is unsuccessful, the 
department shall examine the reason(s) and determine 
when it would be appropriate to take an enforcement 
action in the future. The department shall take further 
enforcement action at a time and in a manner determined 
appropriate by department staff. 

§ 5.2. Withholding of earnings rules. 

A. The department may issue a withholding of earnings 
order against all earnings except those exempted from 
garnishment under federal and state law. 
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B. The amount of money withheld from earnings may 
not be more than the amount allowed under the Consumer 
Credit Protection Act. (§ 34-29 of the Code of Virginia) 

c. The department must legally serve the wage 
withholding order on the absent responsible parent or 
receive a waiver of service from the individual. 

D. The department shall modify the withholding of 
earnings order only if there is a change in the amount of 
the current support or past due debt. 

E. The department shall release the withholding of 
earnings order only if one of the following occurs: 

1. The current support obligation terminates and any 
past due debt is paid in full; 

2. Only a past due debt is owed and it is paid in full; 

3. The whereabouis of the child or child and 
caretaker become unknown; 

4. Bankruptcy laws require release; or 

5. A nonpublic assistance client no longer wanis the 
services of the department. 

Article 2. 
Immediate and Voluntary Withholding of Earnings. 

§ 5.3. General. 

The Administrative Support Order shall include a 
requirement for immediate withholding of the child 
support obligation from the absent responsible parent's 
earnings. The custodial parent and absent responsible 
parent may choose a voluntary assignment of earnings as 
an alternate arrangement for payment of child support. 

§ 5.4. Immediate withholding of earnings. 

The Administrative Support Order shall include a 
requirement for immediate withholding of the child 
support obligation from the absent responsible parent's 
earning unless the absent responsible parent and the 
department, on behalf of the custodial parent, agree to an 
alternative arrangement, or good cause is shown. 

§ 5.5. Voluntary withholding of earnings. 

A. Voluntary withholding of earnings is also called 
voluntary assignment of earnings. 

B. The custodial parent and absent responsible parent 
may choose a voluntary assignment of earnings at the 
time the obligation is established as an alternate to 
immediate withholding of earnings for payment of child 
support. 

C. The department may initiate a voluntary assignment 

of earnings when it is the most expeditious means of 
enforcing a wage withholding. 

D. The absent responsible parent may not choose a 
voluntary assignment Of earnings as an alternative to 
mandatory withholding of earnings after enforcement 
action has been initiated. 

Article 3. 
Other Enforcement Remedies. 

The department shall have the authority to 
administratively collect delinquent child support payments 
from absent responsible parenis. These are called 
enforcement remedies. 

§ 5.6. Mandatory withholding of earnings. 

The department shall send a Mandatory Withholding of 
Earnings order to an employer requiring the deduction of 
the child support obligation from the absent responsible 
parent's earnings under the following circumstances: 

1. When a payment is delinquent in an amount equal 
to or exceeding one month's child support obligation, 
or 

2. When the custodial parent requests that withholding 
begin regardless of whether support paymenis are in 
arrears. 

§ 5. 7. Liens. 

A. The department may file a lien on the real or 
personal property of the absent responsible parent when 
there is a support debt. 

B. Upon receipt of a support order from a jurisdiction 
outside of Virginia, the department may immediately file a 
lien. 

C. The lien of the department shall have the priority of 
a secured creditor. 

D. The lien of the department shall be subordinate to 
the lien of any prior mortgagee. 

E. The lien shall be released when the child support 
debt has been paid in full. 

§ 5.8. Orders to withhold and deliver. 

A. The department may use orders to withhold and 
deliver to collect assets such as bank accounts, trust funds, 
stocks, bonds, and other types of financial holdings when 
there is a support debt. 

B. The department shall release the order to withhold 
when the order cannot be served on the absent 
responsible parent. 
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C. The department shall release the order to deliver 
when: 

I. The debt on the order is paid, or 

2. The absent responsible parent makes satisfactory 
alternate arrangements for paying the full amount of 
the debt. 

§ 5.9. Distraint, seizure, and sale. 

A. The department may use distraint, seizure, and sale 
against the real or personal property of an absent 
responsible parent when there is a support debt. 

B. The director of the division shall give final approval 
for the use of distraint, seizure, and sale. 

§ 5.10. Unemployment compensation benefits intercept. 

A. The department may intercept unemployment 
compensation benefits when there is a support debt. 

B. The department may, with the consent of the absent 
responsible parent, intercept unemployment compensation 
benefits when there is not a support debt. 

C. The department may intercept unemployment 
compensation benefits paid by the Commonwealth to an 
absent responsible parent who lives out of state. 

D. The department shall intercept the amount of 
benefits allowed by the Virginia Employment Commission. 

§ 5.11. Bonds, securities, and guarantees. 

The department shall use administrative bonds, 
securities, and guarantees as an enforcement action only if 
the amount of the delinquency exceeds $1,000 and 

I. After all 'other enforcement actions fail, or 

2. When no other enforcement actions are feasible. 

§ 5.!2. Tax intercept. 

A. The department shall intercept state and federal 
income tax refunds and shall apply these moneys, in 
whole or in part, first to any debt to the Commonwealth 
and second to delinquent child support obligations. 

B. The Virginia Department of Taxation prescribes rules 
for interception of state tax refunds and notification to the 
person whose tax refund is being intercepted. 

I. The department may retain moneys up to the 
amount owed on the due date of the finalization 
notice from the department to the Virginia 
Department of Taxation. 

2. The department may intercept state tax refunds 
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when the delinquent amount equals at least $25. 

3. The department may not disburse the intercepted 
taxes if the absent responsible parent has appealed 
the intercept action and the appeal is pending. 

4. The department shall issue a refund to the absent 
responsible parent when one of the following occurs: 

a. The intercept was made in error. 

b. The absent responsible parent pays the delinquent 
amount in full after the Department of Taxation has 
been notified of the delinquency and before the tax 
refund is intercepted. 

c. Either or both federal and state tax refunds are 
intercepted, the total amount intercepted is more 
than the amount of the delinquency at the time that 
notification of the tax intercept was sent to the 
Department of Taxation, and the absent responsible 
parent does not agree to allow the department to 
apply the excess funds to any delinquency that 
accrued after certification for tax intercept. 

C. The Internal Revenue Service has prescribed rules 
regarding the interception of federal tax refunds. Part 45, 
§§ 302.60 and 303.72 of the Code of Federal Regulations 
are incorporated by reference in this regulation. 

Article 4. 
Federal Enforcement Remedies. 

In addition to state administrative enforcement remedies, 
the department shall use federal enforcement remedies to 
enforce child support obligations. 

§ 5.13. Internal Revenue Service full collection service. 

A. The department may ask the Internal Revenue 
Service to collect delinquent child support payments when 
all reasonable efforts to collect past due child support 
payments have been made but have not been successful. 

B. The department shall make this request through the 
federal Office of Child Support Enforcement. 

§ 5.14. Enforcement remedies to be used against federal 
employees. 

A. The department may apply its enforcement remedies 
against United States military and civilian active and 
retired personnel. 

B. When enforcement under Virginia law is not possible, 
the department may use (i) Mandatory Military Allotments 
and (ii) Involuntary Child Support Allotments for Public 
Health Services Employees to enforce child support 
obligations of active military personnel and public health 
services employees. · 
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I. For the purposes of these two enforcement actions, 
delinquency shall be defined as failure of the absent 
responsible parent to make child support payments 
equal to the amount due for two months. 

2. The amount of money withheld from these wages 
shall be up to the amount allowed under the 
Consumer Credit Protection Act. 

PART VI. 
ADMINISTRATIVE APPEALS. 

Actions to establish and enforce child support obligations 
administratively may be appealed according to the 
following rules. 

§ 6.1. Validity of the appeal. 

A. The department shall determine the validity of an 
appeal. 

l. The appeal must be in writing. 

2. The appeal must be received within 10 working 
days of service when personally delivered. 

3. If mailed, the postmark must be no later than 10 
working days from the date of service of the notice of 
proposed action. 

B. The only exception to this shall be appeals of federal 
and state tax intercepts. The absent responsible parent 
shall have 30 days to appeal a tax intercept notice to the 
department. 

§ 6.2. General rules. 

A. The appeal shall be heard by a hearings officer. 

l. The hearings officer shall hold the hearing in the 
district office where the custodial parent resides 
unless another location is requested by the absent 
responsible parent and it complies with § 63.1·267.1 of 
the Code of Virginia. 

2. The absent responsible parent and the custodial 
parent may be represented at the hearing by legal 
counsel. 

3. The absent responsible parent may withdraw the 
appeal at any time. 

4. The hearings officer shall accept a request for a 
continuance from the absent responsible parent or the 
custodial parent if: 

a. The request is made in writing at least five 
working days prior to the hearing, and 

b. The request is for not more than a 10-day 
continuance. 

B. The hearings officer shall notify the absent 
responsible parent and custodial parent of the date and 
time of the hearing and of the disposition of the hearing 
in accordance with § 63.1-267.1 of the Code of Virginia. 

C. Prior to the hearing, the hearings officer shall send 
the absent responsible parent and the custodial parent a 
copy of the Summary of Facts prepared by the district 
office. 

D. The hearings officer shall provide the absent 
responsible parent and the custodial parent with a copy of 
the hearing decision either at the time of the hearing or 
no later than 45 days from the date the appeal request 
was first received by the department. 

E. The hearings officer shall notify the absent 
responsible parent and the custodial parent in writing by 
certified mail if the appeal is determined to be abandoned 
because the absent responsible parent did not appear at 
the hearing. 

F. The absent responsible parent or the custodial parent 
may appeal the hearings officer's decision to the juvenile 
and domestic relations district court within 10 calendar 
days of receipt of the hearings officer's decision. An 
appeal of a tax intercept must be made to the circuit 
court within 30 days of the date of the hearings officer's 
decision. 

§ 6,3. Appeal of enforcement actions. 

A. The absent responsible parent may appeal the actions 
of the department to enforce a support obligation only 
under the following conditions: 

1. For withholding of earnings; liens; distraint, seizure, 
and sale; and unemployment compensation benefits 
intercept the appeal shall be based only on a mistake 
of fact. 

2. For orders to withhold and deliver the appeal shall 
be based only on (i) a mistake of fact or (ii) whether 
the funds to be withheld are exempt by law from 
garnishment. 

3. Federal and state tax intercepts may be appealed 
based only on (i) a mistake of fact or (ii) the validity 
of the claim. 

B. A mistake of fact is based on: 

l. An error in the identity of the absent responsible 
parent, or 

2. An error in the amount of current support or past 
due support. 

§ 6.4. Appeal of federal enforcement remedies. 

Actions to enforce child support payments through 
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federal enforcement remedies may not be appealed 
through the Department of Social Services. Absent 
responsible parents shall appeal these actions to the 
federal agency which took the action. 

PART VII. 
INTERSTATE RESPONSIBII.ITIES. 

When the absent responsible parent and the custodial 
parent reside in different states, cooperation between these 
states is necessary. 

§ 7.1. Cooperation with other state IV-D agencies. 

A. The department shall provide the same services to 
other state IV-D cases that it provides to its own cases 
with the following conditions: 

1. The request for services must be in writing. 

2. The request for services must list the specific 
services needed. 

B. The department shall request in writing the services 
of other state IV-D agencies when the custodial parent 
resides in Virginia, but the absent responsible parent 
resides in another state. 

C. other department responsibilities in providing services 
to other state IV-D cases and obtaining services from other 
state IV-D agencies are defined in Part 45, § 303.7 of the 
Code of Federal Regulations and §§ 63.1-274.6 and 20-88.22 
of !be Code of Virginia. These regulations are incorporated 
by reference here. 

§ 7.2. Central registry. 

A. The department shall manage the flow of interstate 
correspondence through a Central Registry located in the 
division's central office. Correspondence will be handled 
according to the rules established by the state and federal 
regulations cited by reference above. 

B. The Central Registry shall act as the Uniform 
Reciprocal Enforcement of Support Act State Information 
Agent required by § 20-88.22 of the Code of Virginia 

PART VIII. 
CONFIDENTIAI.ITY AND EXCHANGE OF 

INFORMATION. 

Article 1. 
Information Collected by the Department. 

§ 8.1. Information collected from state, county, and city 
offices. 

A. State, county, and city offices and agencies shall 
provide the department with information about absent 
responsible parents. 
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B. The department shall use this information to locate 
and collect child support payments from absent responsible 
parents. 

§ 8.2. Subpoena of financial information. 

The department may subpoena financial records from a 
person, firm, corporation, association, political subdivision, 
or state agency to corroborate the existence of assets of 
the absent responsible parent or the custodial parent 
identified by the Internal Revenue Service. 

Article 2. 
Information Released by the Department. 

§ 8.3. Agencies to whom the department releases 
information. 

A. The department may release information on absent 
responsible parents to courts and other state child support 
agencies. 

B. The department shall release information concerning 
the absent responsible parent to consumer credit agencies 
upon their request. 

C. The department may release information concerning 
custodial parents to courts and olber state IV-D agencies 
as necessary to collect child support on their behalf. 

D. The department shall obtain permission from the 
absent responsible parent or the custodial parent prior to 
providing information on that person to an entity other 
than the ones listed above. 

E. The department shall release information concerning 
custodial parents' and absent responsible parents' medical 
support payments and medical support orders to the 
Department of Medical Assistance Services. 

§ 8.4. Release of information to and from the Internal 
Revenue Service. 

A. The department may not release information provided 
by the Internal Revenue Service to anyone outside of the 
department with the following exceptions: 

1. The department may release the information to 
local social service agencies and the courts, but the 
source of the information may not be released. 

2. The department may release information provided 
by the Internal Revenue Service if that information is 
verified by a source independent of the IRS. 

B. The division director, or a designee, may release 
information on absent responsible parents to the Internal 
Revenue Service. 

§ 8.5. Request for information from the general public. 
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The department shall answer requests for information 
from the general public within five working days of 
receipt of the request or less as federal and state law may 
require. 

§ 8.6. Requests for information from absent •es~easible 
parents and tile custodial parents. 

A. The department shall release, upon request from the 
absent responsible parent or custodial parent, copies of 
court orders, administrative orders, enforcement actions, 
and fiscal records. 

B. The department shall release to the absent 
responsible parent and to the custodial parent personal 
information contained in the case record which pertains to 
the individual requesting the information with one 
exception. The department may not release medical or 
psychological information for which the physician 
providing the information has stated the individual should 
not have access. 

C. The absent responsible parent and the custodial 
parent may correct, challenge, or explain the personal 
information which pertains to that individual. 

D. The department shall charge a fee for copying case 
record information. The department shall base the fee on 
the cost of copying the material. 

§ 8.7. Release of health care information. 

The department shall provide specific third party 
liability information to the Department of Medical 
Assistance Services in order for that agency to pursue the 
absent responsible parent's medical provider for any 
Medicaid funds expended for his dependents who are 
receiving ADC or ADC/FC or who are Medicaid-only 
clients. 

A. The department shall release health care coverage 
information on ADC, ADC/FC, and Medicaid only cases to 
the Department of Medical Assistance Services as 
prescribed in the cooperative agreement between the 
department and that agency. 

B. The department shall release health care coverage 
information on ADC, ADC/FC, and Medicaid only cases to 
other state child support agencies upon their request. 

C. The department shall release information on health 
care coverage for nonpublic assistance cases only with the 
consent of the custodial parent. 

PART IX. 
RIGHTS AND RESPONSIBILITIES OF THE 

CUSTODIAL PARENT AND OF THE 
DEPARTMENT. 

Article !. 
Custodial Parent's Rights and Responsibilities. 

Throughout this regulation rights and responsibilities of 
the custodial parents are mentioned in general terms. This 
section of the regulation does not abridge those rights and 
responsibilities; it adds to them. 

§ 9.1. Custodial parents rights. 

A. The department shall give the custodial parent prior 
notice of major decisions about the child support case. 

B. The department shall periodically inform the 
custodial parent of the progress of the case. 

C. The department shall provide the custodial parent 
with copies of appropriate notices as identified in this 
regulation. 

D. The department shall advise custodial parents who 
receive ADC of the following rights: 

1. The $50 disregard payments, and 

2. Eligibility for continued Medicaid coverage when 
ADC is no longer received. 

E. The department shall advise parents who receive 
ADC, ADC/FC, and Medicaid only of their eligibility for 
continued child support services when public assistance is 
no longer received. 

F. The department shall inform all non-ADC or ADC/FC 
clients at the time of application for services of the effect 
of past receipt of ADC or ADC/FC on the collection of 
child support payments. 

§ 9.2. Custodial parent's responsibilities. 

A. Custodial parents must give full and complete 
information, if known, regarding the absent responsible 
parent's name, address, social security number, current 
employment, and employment history and provide new 
information when learned. 

B. Custodial parents must inform the department of any 
public assistance which was received in the past on behalf 
of the parent and children. 

C. Custodial parents must promptly (i) inform the 
department of any divorce actions or court actions to 
establish a child support order, (ii) send to the department 
copies of any legal documents pertaining to divorce, 
support, or custody, and (iii) inform the department of 
any changes in custody or plans for reconciliation with the 
absent responsible parent. 

D. Custodial parents must notify the department if an 
attorney is hired to handle a child support matter. 

K Custodial parents 
immediately of any 
circumstances. 

must notify 
change in 

the department 
their financial 
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F. Custodial parents must notify the department in 
writing regarding any change of their address or name. 
When possible, the custodial parent shall give this 
notification 30 days in advance. 

Article 2. 
Department's Rights and Responsibilities. 

§ 9.3. Department's rights. 

A. The department shall decide, in a manner consistent 
with state and federal requirements, the best way to 
handle a child support case. 

B. The department shall decide when to close a case 
based on federal requirements and the criteria in Part XL 

§ 9.4. Department's responsibilities. 

A. The department shall act in a manner consistent with 
the best interests of the child. 

B. The department shall establish a priority system for 
providing services which will ensure that services are 
provided in a timely manner. 

C. The department shall keep custodial parents advised 
about the progress of the child support cases and shall 
include custodial parents in major decisions made about 
the handling of the child support case. 

PART X. 
PROCESSING SUPPORT PAYMENTS. 

Article I. 
Child Support and Medical Support Payments. 

§ 10.1. Disbursement of payments. 

A. An absent responsible parent may have multiple child 
support obligations. 

1. Each case shall receive full payment of the current 
obligation when possible. 

2. If the absent responsible parent's disposable 
earnings do not cover the full payment for each 
current support order, the department shall prorate 
the amount withheld among all orders. 

B. Current support obligations shall be satisfied before 
satisfying a past due debt. 

c. The method by which child support and medical 
support payments are disbursed is governed by Part. 45, §§ 
302.51 and 302.52 of the Code of Federal Regulations 
which are incorporated by reference. 

Article 2. 
Payment Recovery. 
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§ 10.2. Bad checks. 

A. When a payment made by an employer or absent 
responsible parent is not honored upon presentation to the 
bank on which it was drawn, the department shall first 
demand payment from the employer or absent responsible 
parent. 

B. If the employer or absent responsible parent does not 
comply with the demand and the custodial parent is not 
an ADC or ADC/FC recipient, the department shall 
recover the payment from the custodial parent according 
to the methods described in § 10.4. 

C. The department shall concurrently take enforcement 
action against the absent parent or legal action against the 
employer. 

D. If a check received from a custodial parent is not 
honored upon presentation to the bank upon which it was 
drawn, the department shall demand payment from the 
custodial parent. 

§ 10.3. Erroneous/duplicate disbursements. 

A. When the department sends the custodial parent a 
payment in error or a duplicate payment, the department 
shall first demand payment from the custodial parent. 

B. If the custodial parent is not an ADC or ADC/FC 
recipient and does not comply with the demand, the 
department shall recover the amount of the payment 
according to the methods described in § 10.4. 

§ 10.4. Methods of payment recovery from the custodial 
parent. 

A. If the custodial parent is not an ADC or ADC/FC 
recipient, the department shall: 

I. Intercept and retain payments for past due debt. 

2. Retain 10% of the current support payment. 

3. Retain the lesser of the balance due or 100% of 
any intercepted funds. 

4. Retain the lesser of the balance due or funds seized 
from bank accounts. 

B. If the custodial parent is an ADC or ADC/FC 
recipient, the division shall notify the Division of Benefit 
Programs when an erroneous or duplicate payment has 
been retained by the client. 

§ 11.1. General rules. 

PART XL 
CASE CLOSURE. 

A. The department shall terminate child support 
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enforcement services when one of the criteria defined in 
the Code of Federal Regulations, Title 45, § 303.1! is met. 

B. Sixty calendar days prior to closing a case, the 
department shall notify the custodial parent of its intent to 
close the case and shall give the reason for the case 
closure with the exceptions noted in the Code of Federal 
Regulations, Title 45, § 303.11. The department shall not 
close the case if the custodial parent supplies additional 
case information. 

e. The department shall continue to provide collection 
and disbursement services until alternate arrangement for 
these services has been made. 

D. The department shall reopen a closed case if the 
custodial parent requests the case be reopened because 
there is a change in circumstance which could lead to the 
establishment or enforcement of a child support obligation. 

E. The department shall purge all closed case records 
three years after the case is closed pursuant to the Code 
of Federal Regulations, Title 45, part 74, subpart D. 

PART XII. 
COST RECOVERY. 

§ 12.1. Recovery of fees. 

Article 1. 
General. 

The department shall assess and recover from the 
absent responsible parent using any mechanism provided 
in Chapter 13 of Title 63.1: 

I. Attorney's fees, 

2. Genetic blood testing fees, and 

3. Intercept programs' costs. 

§ 12.2. Attorney's fees. 

A. Attorney fees shall not exceed the amount allowed 
court-appointed counsel in the district courts pursuant to 
subdivision 1 of § 19.2-163. 

B. The department shall not recover attorneys' fees or 
costs in any case in which the absent responsible parent 
prevails. 

§ 12.3. Genetic blood testing. 

The department shall set the costs of the genetic blood 
testing at the rate charged the department by the provider 
of genetic blood testing services. 

§ 12.4. Intercept programs. 

The department shall charge the absent responsible 

parent the rate actually charged the department. 

Js/ Larry D. Jackson, Commissioner 
Virginia Department of Social Services 
Date: February 10, 1992 

Js/ L. Douglas Wilder 
Governor 
Date: May 4, 1992 

Js/ Ann M. Brown 
Deputy Registrar of Regulations 
Date: May 5, 1992 

Virginia Register of Regulations 

3238 



STATE CORPORATION COMMISSION 

STATE CORPORATION COMMISSION 

AT RICHMOND, MAY 4, 1992 

COMMONWEALTH OF VIRGINIA 

At the relation of the 
STATE CORPORATION COMMISSION 

Ex Parte: In the matter 
of Adopting Revised Rules Governing 
Variable Life Insurance 

CASE NO. INS920077 

ORDER TO TAKE NOTICE 

WHEREAS, by order entered herein March 5, 1992, the 
Commission ordered all interested parties to take notice 
that the Commission would enter an order subsequent to 
April 22, 1992, adopting a regulation proposed by the 
Bureau of Insurance entitled "Revised Rules Governing 
Variable Life Insurance" unless on or before April 22, 
1992, any person objecting to the adoption of such 
regulation filed a request for a hearing, specifying in 
detail their objection to the adoption of the proposed 
regulation; and 

WHEREAS, as of the date of this order, no interested 
party has requested a hearing before the Commission to 
object to the adoption of the proposed regulation; and 

THE COMMISSION, having considered the record herein 
and the recommendation of the Bureau of Insurance, is of 
the opinion that the regulation should be adopted; 

THEREFORE, IT IS ORDERED that the regulation 
entitled "Revised Rules Governing Variable Life 
Insurance" which is attached hereto and made a part 
hereof, should be, and it is hereby, ADOPTED to be 
effective June 15, 1992. 

AN ATTESTED COPY hereof shall be sent by the Clerk 
of the Commission to the Bureau of Insurance in care of 
Deputy Commissioner Gerald A. Milsky, who shall 
forthwith give further notice of the adoption of the 
regulation by mailing a copy of this order together with a 
copy of the regulation to all insurance companies licensed 
to write life insurance in the Commonwealth of Virginia. 

Rules Governing Variable Life Insurance (Insurance 
Regulation No. 26) 

Article I - Authority 

Section I. Authority. 

This regulation is issued under the authority of § 12.1-13 
and § 38.2-3313 of the Code of Virginia and is effective on 
June 15, 1992. 

Article II - Scope 

Vol. 8, Issue 18 

Section I. Scope. 

All life insurance, as defined in § 38.2-102 of the Code 
of Virginia, payable in variable dollar amounts shall be 
subject to the provisions of this regulation. In the event of 
conflict between the provisions of this regulation and the 
provisions of any other regulation issued by the 
Commission, the provisions of this regulation shall be 
controlling as to variable life insurance. 

Nothing contained in this regulation shall be construed 
to relieve an insurer of complying with the statutory 
requirements set forth in Title 38.2 of the Code of Virginia 
to the extent such statutory requirements may be deemed 
by the Commission to be applicable to variable life 
insurance. 

Article lli - Definitions 

As used in this regulation: 

Section I. Affiliate. 

"Affiliate" of an insurer means any person, directly or 
indirectly, controlling, controlled by, or under common 
control with such insurer; any person who regularly 
furnishes investment advice to such insurer with respect to 
its separate accounts for which a specific fee or 
commission is charged; or any director, officer, partner, or 
employee of any such insurer, controlling or controlled 
person, or person providing investment advice or any 
member of the immediate family of such person. 

Section 2. Agent. 

"Agent" means any person, corporation, partnership, or 
other legal entity which is licensed by this Commonwealth 
as a life and health insurance agent. 

Section 3. Assumed Investment Rate. 

"Assumed investment rate" means the rate of investment 
return which would be required to be credited to a 
variable life insurance policy, after deduction of charges 
for taxes, investment expenses, and mortality and expense 
guarantees to maintain the variable death benefit equal at 
all times to the amount of death benefit, other than 
incidental insurance benefits, which would be payable 
under the plan of insurance if the death benefit did not 
vary according to the investment experience of the 
separate account. 

Section 4. Benefit Base. 

"Benefit base" means the amount to which the net 
investment return is applied. 

Section 5. Commission. 

"Commission" means the State Corporation Commission. 
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Section 6. Control. 

"Control" (including the terms "controlling", "controlled 
by" and "under common control with") means the 
possession, direct or indirect, of the power to direct or 
cause the direction of the management and policies of a 
person, whether through the ownership of voting securities, 
by contract other than a commercial contract for goods or 
nonmanagement services, or otherwise unless the power is 
the result of an official position with or corporate office 
held by the person. Control shall be presumed to exist if 
any person, directly or indirectly, owns, controls, holds 
with the power to vote, or holds proxies representing more 
than ten (10) percent of the voting securities of any other 
person. This presumption may be rebutted by a showing 
made to the satisfaction of the Commission that control 
does not exist in fact. The Commission may determine, 
after furnishing all persons in interest notice and 
opportunity to be heard and making specific findings of 
fact to support such determination, that control exists in 
fact, notwithstanding the absence of a presumption to that 
effect. 

Section 7. Flexible Premium Policy. 

"Flexible premium policy" means any variable life 
insurance policy other than a scheduled premium policy as 
specified in § 14 of this Article. 

Section 8. General Account. 

"General Account" means all assets of the insurer other 
than assets in separate accounts established pursuant to § 
38.2-3113 of the Code of Virginia or pursuant to the 
corresponding section of the insurance laws of the state of 
domicile of a foreign or alien insurer, whether or not for 
variable life insurance. 

Section 9. Incidental Insurance Benefit. 

"Incidental insurance benefit" means all insurance 
benefits in a variable life insurance policy, other than the 
variable death benefit and the minimum death benefit, 
including but not limited to accidental death and 
dismemberment benefits, disability benefits, guaranteed 
insurability options, family income, or term riders. 

Section 10. Minimum Death Benefit. 

"Minimum death benefit" means the amount of the 
guaranteed death benefit, other than incidental insurance 
benefits, payable under a variable life insurance policy 
regardless of the investment performance of the separate 
account. 

Section ll. Net Investment Return. 

"Net investment return" means the rate of investment 
return in a separate account to be applied to the benefit 
base. 

Section 12. Person. 

"Person" means any association, aggregate of individuals, 
business, company, co.rporation, individual, joint stock 
company, organization, partnership, receiver, reciprocal, or 
interinsurance exchange, trustee or society. 

Section 13. Policy Processing Day. 

"Policy processing day" means the day on which 
charges authorized in the policy are deducted from the 
policy's cash value. 

Section 14. Scheduled Premium Policy. 

"Scheduled premium policy" means any variable life 
insurance policy under which both the amount and timing 
of premium payments are fixed by the insurer. 

Section 15. Separate Account. 

"Separate account" means a separate account established 
pursuant to § 38.2-3!13 of the Code of Virginia or pursuant 
to the corresponding section of the insurance laws of the 
state of domicile of a foreign or alien insurer. 

Section 16. Variable Death Benefit. 

"Variable death benefit" means the amount of the death 
benefit, other than incidental insurance benefits, payable 
under a variable life insurance policy dependent on the 
investment performance of the separate account, which the 
insurer would have to pay in the absence of any minimum 
death benefit. 

Section 17. Variable Life Insurance Policy. 

"Variable life insurance policy" means any policy or 
contract that provides for a form of life insurance as 
defined in § 38.2-102 of the Code of Virginia, the amount 
or duration of which varies according to the investment 
experience of any separate account or accounts established 
and maintained by the insurer as to such policy, pursuant 
to §§ 38.2-3!14 and 38.2-3!13 of the Code of Virginia or 
pursuant to the corresponding section of the insurance 
laws of the state of domicile of a foreign or alien insurer. 

Article IV - Qualification of Insurer to Issue Variable 
Life Insurance 

The following requirements are applicable to all insurers 
either seeking authority to issue variable life insurance in 
this Commonwealth or having authority to issue variable 
life insurance in this Commonwealth. 

Section I. Licensing And Approval to do Business in this 
Commonwealth. 

An insurer shall not deliver or issue for delivery any 
variable life insurance policy in this Commonwealth unless: 
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a. the insurer is licensed to transact a life insurance 
business in this Commonwealth; 

b. the insurer has obtained the necessary written 
approvals of the Commission for the conduct of a variable 
life insurance business in this Commonwealth. The 
Commission shall grant such written approval only after it 
has found that: 

(I) the plan of operation for the issuance of variable 
life insurance policies is not unsound; 

(2) the general character, reputation, and experience 
of the management and those persons or firms 
proposed to supply consulting, investment, 
administrative, or custodial services to the insurer are 
such as to reasonably assure competent operation of 
the variable life insurance business of the insurer in 
this Commonwealth; and 

(3) the present and foreseeable future financial 
condition of the insurer and its method of operation in 
connection with the issuance of such policies is not 
likely to render its operation hazardous to the public 
or its policyholders in this Commonwealth. The 
Commission shall consider, amount other things: 

(A) the history of operation and financial condition 
of the insurer; 

(B) the qualifications, fitness, character, 
responsibility, reputation, and experience of the 
officers and directors and other management of the 
insurer and those persons or firms proposed to 
supply consulting, investment, administrative, or 
custodial services to the insurer; 

(C) the applicable law and regulations under which 
the insurer is authorized in its state of domicile to 
issue variable life insurance policies. The state of 
entry of an alien insurer shall be deemed its state 
of domicile for this purpose; and 

(D) if the insurer is a subsidiary of, or is affiliated 
by common management or ownership with another 
company, its relationship to such other company and 
the degree to which the requesting insurer, as well 
as the other company, meet these standards. 

Section 2. Filing for Approval to do Business in this 
Commonwealth. 

The Commission may, at its discretion, require that an 
insurer, before it delivers or issues for delivery any 
variable life insurance policy in this Commonwealth, file 
the following information for the consideration of the 
Commission in making the determination required by 
Section I, subsection b of this Article: 

a. copies of and a general description of the variable 
life insurance policies it intends to issue; however, 
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approval of the insurer pursuant to this Article shall not 
be construed as approval of the forms pursuant to Article 
V of this regulation; 

b. a general description of the methods of operation of 
the variable life insurance business of the insurer; 
including methods of distribution of policies and the names 
of those persons or firms proposed to supply consulting, 
investment, administrative, custodial or distribution services 
to the insurer; 

c. with respect to any separate account maintained by 
an insurer for any variable life insurance policy, a 
statement of the investment policy the issuer intends to 
follow for the investment of the assets held in such 
separate account, and a statement of procedures for 
changing such investment policy. The statement of 
investment policy shall include a description of the 
investment objectives intended for the separate account; 

d. a description of any investment advisory services 
contemplated as required by Section 10 of Article VII; 

e. a copy of the statutes and regulations of the state of 
domicile of the insurer under which it is authorized to 
issue variable life insurance policies; and 

f. biographical data with respect to officers and 
directors of the insurer on the National Association of 
Insurance Commissioners Uniform Biographical Data Form; 
and 

g. a statement of the insurer's actuary describing the 
mortality and expense risks which the insurer will bear 
under the policy. 

Section 3. Standards of Suitability. 

Every insurer seeking approval to enter into the 
variable life insurance business in this Commonwealth 
shall establish and maintain a written statement specifying 
the Standards of Suitability to be used by the insurer. Such 
Standards of Suitability shall specify that no 
recommendations shall be made to an applicant to 
purchase a variable life insurance policy and that no 
variable life insurance policy or certificate shall be issued 
in the absence of reasonable grounds to believe that the 
purchase of such policy or certificate is not unsuitable for 
such applicant on the basis of information furnished after 
reasonable inquiry of such applicant concerning the 
applicant's insurance and investment objectives, financial 
situation and needs, and any other information known to 
the insurer or to the agent making the recommendation. 

Section 4. Use of Sales Materials. 

An insurer authorized to transact variable life insurance 
business in this Commonwealth shall not use any sales 
material, advertising mate.rial, or descriptive literature or 
other materials of any kind in connection with its variable 
life insurance business in this state which is false, 
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misleading, deceptive, or inaccurate. 

Variable life insurance marketing communications shall 
be subject to the additional requirements of Insurance 
Regulation No. 23, Rules Governing Life Insurance and 
Annuity Marketing Practices adopted by the Commission in 
Case No. INS810107. 

Section 5. Requirements Applicable To Contractual 
Services. 

Any material contract between an insurer and suppliers 
of consulting, investment, administrative, sales, marketing, 
custodial, or other services with respect to variable life 
insurance operations shall be in writing and provide that 
the supplier of such services shall furnish the Commission 
with any information or reports in connection with such 
services which the Commission may request in order to 
ascertain whether the variable life insurance operations of 
the insurer are being conducted in a manner consistent 
with these regulations and any other applicable law or 
regulations. 

Section 6. Reports to the Commission. 

Any insurer authorized to transact the business of 
variable life insurance in this Commonwealth shall submit 
to the Commission, in addition to any other materials 
which may be required by this regulation or any other 
applicable laws or regulations: 

a. an annual statement of the business of its separate 
account or accounts in such form as may be prescribed by 
the Commission; and 

b. prior to its use in this Commonwealth any information 
furnished to applicants as provided for in Article VIII; and 

c. prior to its use in this Commonwealth the form of 
any of the Reports to Policyholders as provided for in 
Article X; and 

d. such additional information concerning its variable 
life insurance operations or its separate accounts as the 
Commission shall deem necessary, 

Any material submitted to the Commission under this 
Section shall be disapproved if it is found to be false, 
misleading, deceptive, or inaccurate in any material 
respect and, if previously distributed, the Commission may 
require the distribution of amended material. 

Section 7. Authority of Commission to Disapprove. 

Any material required to be filed with and approved by 
the Commission shall be subject to disapproval or 
withdrawal of approval if at any time such material is 
found by the Commission not to comply with the standards 
established by this regulation, or any other applicable 
statute or regulation. 

Article V - Insurance Policy Requirements 

The Commission shall not approve any variable life 
insurance form filed pursuant to this regulation unless it 
conforms to the requirements of this Article and all other 
statutory and regulatory requirements deemed applicable 
by the Commission. No policy or certificate approved prior 
to the effective date of this regulation shall be delivered 
or issued for delivery in this Commonwealth until it has 
been approved by the Commission under the requirements 
established by this regulation. 

Section I. Filing of Variable Life Insurance Policies. 

All variable life insurance policies or certificates, and 
all riders, endorsements, applications and other documents 
which are to be attached to and made a part of the policy 
or certificate and which relate to the variable nature of 
the policy, shall be filed with and approved by the 
Commission prior to such forms being put in force, issued 
for delivery, or delivered in this Commonwealth. 

a. The procedures and requirements for such filing and 
approval shall be, to the extent appropriate and not 
inconsistent with this regulation, the same as those 
otherwise applicable to other life insurance forms. 

b. The Commission may approve variable life insurance 
policies and related forms with provisions the Commission 
deems to be not less favorable to the policyholder and the 
beneficiary than those required by this regulation. 

Section 2. Mandatory Policy Benefit and Design 
Requirements. 

Variable life insurance policies delivered or issued for 
delivery in this Commonwealth shall comply with the 
following minimum requirements. 

a. Mortality and expense risks shall be borne by the 
insurer. The mortality and expense charges shall be 
subject to the maximums stated in the contract. 

b. For scheduled premium policies, a minimum death 
benefit shall be provided in an amount at least equal to 
the initial face amount of the policy less any indebtedness 
so long as premiums are duly paid. 

c. The policy shall reflect the investment experience of 
one or more separate accounts established and maintained 
by the insurer which shall be set forth in the policy. The 
insurer must demonstrate that the reflection of the 
investment experience in variable life insurance policy is 
actuarially sound. 

d. Each variable life insurance policy shall be credited 
with the full amount of the net investment return applied 
to the benefit base. 

e. Any changes in variable death benefits of each 
variable life insurance policy shall be determined at least 
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annually. 

f. The cash value of each variable life insurance policy 
shall be determined at least monthly. The method of 
computation of cash values and other nonforfeiture 
benefits, as described either in the policy or in a 
statement filed with the insurance supervisory official of 
the state in which the policy is delivered, or issued for 
delivery, shall be in accordance with actuarial procedures 
that recognize the variable nature of the policy. The 
method of computation must be such that, if the net 
investment return credited to the policy at all times from 
the date of issue should be equal to the assumed 
investment rate with premiums and benefits determined 
accordingly under the terms of the policy, then the 
resulting cash values and other nonforfeiture benefits must 
be at least equal to the minimum values required by § 
38.2-3200 through § 38.2-3229 (Standard Nonforfeiture Law) 
of the Code of Virginia for a general account policy with 
such premiums and benefits. The assumed investment rate 
shall not exceed the maximum interest rate permitted 
under the Standard Nonforfeiture Law of this 
Commonwealth. If the policy does not contain an assumed 
investment rate this demonstration shall be based on the 
maximum interest rate permiited under the Standard 
Nonforfeiture Law. The method of computation may 
disregard incidental minimum guarantees as to the dollar 
amounts payable. Incidental minimum guarantees include, 
for example, but are not to be limited to, a guarantee that 
the amount payable at death or maturity shall be at least 
equal to the amount that otherwise would have been 
payable if the net investment return credited to the policy 
at all times from the date of issue had been equal to the 
assumed investment rate. 

g. The computation of values required for each variable 
life insurance policy may be based upon such reasonable 
and necessary approximations as are acceptable to the 
Commission. 

Section 3. Mandatory Policy Provisions. 

Each variable life insurance policy filed for approval in 
this Commonwealth shall in addition to other applicable 
statutory requirements, contain the following: 

a. The first page of each policy shall contain: 

( 1) A prominent statement in boldface type at least 
two points larger than the type used for policy 
provisions, printed in all capital letters, that the 
amount or duration of death benefits may be variable 
or fixed under specified eonditions; 

(2) A prominent statement in boldface type at least 
two points larger than the type used for policy 
provisions, printed in all capital letters, that cash 
values may increase or decrease in accordance with 
the experience of the separate account subject to any 
specified minimum guarantees; 
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(3) A prominent statement in contrasting color and in 
boldface type at least two points larger than the type 
used for policy provisions, printed in all capital letters, 
describing any minimum death benefit required 
pursuant to Section 2b of this Article V; 

( 4) A statement describing the method, or a reference 
to the policy provision which describes the method, 
for determining the amount of insurance payable at 
death; 

(5) When appropriate a prominent statement in 
boldface type at least two points larger than the type 
used for policy provisions, printed in all capital letters, 
that the policy loan value is less than one hundred 
percent (100%) of the policy's cash value surrender 
value; 

b. (1) For scheduled premium policies, a provision for a 
grace period of not less than thirty-one days from the 
premium due date which shall provide that where the 
premium is paid within the grace period, policy values 
will be the same, except for the deduction of any overdue 
premium, as if the premium were paid on or before the 
due date. 

(2) For flexible premium policies, a provision for a 
grace period beginning on the policy processing day when 
the total charges authorized by the policy that are 
necessary to keep the policy in force until the next policy 
processing day exceed the amounts available under the 
policy to pay such charges in accordance with the terms 
of the policy. Such grace period shall end on a date not 
less than 61 days after the mailing date of the report to 
policyholders required by Paragraph 3 of Article X. 

The death benefit payable during the grace period will 
equal the death benefit less any outstanding indebtedness 
and less any overdue charges at the time of the last 
valuation of the policy preceding the beginning of the 
grace period. 

c. (1) For scheduled premium policies, a provision that 
the policy will be reinstated at any time within three 
years from the date of default upon the written application 
of the insured, and evidence of insurability, including good 
health, satisfactory to the insurer, unless the cash 
surrender value has been paid or the period of extended 
insurance has expired, upon the payment of any 
outstanding indebtedness arising subsequent to the end of 
the grace period following the date of default together 
with accrued interest thereon to the date of reinstatement 
and payment of an amount not exceeding the greater of: 

(A) All overdue premiums with interest at a rate 
not exceeding six (6) percent per year compounded 
annually and any indebtedness in effect at the end 
of the grace period following the date of default 
with interest at a rate as provided in § 38.2-3308 of 
the Code of Virginia; or 
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(B) 110 percent of the increase in cash value 
resulting from reinstatement plus all overdue 
premiums for incidental insurance benefits with 
interest at a rate not exceeding six (6) percent per 
annum compounded annually. 

(2) For flexible premium policies a provision that the 
policy will be reinstated at any time within three 
years from the date of default upon the written 
application of the insured and evidence of insurability, 
including good health, satisfactory to the insurer, 
unless the cash surrender value has been paid or the 
period of extended insurance has expired, upon the 
payment of any outstanding indebtedness arising 
subsequent to the end of the grace period following 
the date of default together with accrued interest 
thereon to the date of reinstatement and payment of 
an amount not exceeding the greater of: 

(A) a charge not to exceed three months cost of 
insurance; or 

(B) 110 percent of the increase in cash value 
resulting from reinstatement plus all overdue 
premiums for incidental insurance benefits with 
interest at a rate note exceeding six (6) percent per 
annum compounded annually. 

d. A full description of the benefit base and of the 
method of calculation and application of any factors used 
to adjust variable benefits under the policy; 

e. A provision designating the separate account to be 
used and stating that: 

(1) The assets of such separate account shall be 
available to cover the liabilities of the general account 
of the insurer only to the extent that the assets of the 
separate account exceed the liabilities of the separate 
account arising under the variable life insurance 
policies supported by the separate account; 

(2) The assets of such separate account shall be 
valued at least as often as any policy benefits vary 
but at least monthly. 

f. A designation of the officers who are empowered to 
make an agreement or representation on behalf of the 
insurer; 

g. A provision setting forth conditions or requirements as 
to the designation, or change of designation, of a 
beneficiary and a provision for disbursement of benefits in 
the absence of a beneficiary designation; 

h. A statement of any conditions or requirements 
concerning the assignment of the policy; 

i. A description of any adjustments in policy values to 
be made in the event of misstatement of age or sex of the 
insured; 

j. A provision stating that the investment policy of the 
separate account shall not be changed without the 
approval of the Insurance Supervisory Official of the state 
of domicile of the insurer, and that the approval process 
is on file with the Commission; 

k. A provision that payment of variable death benefits in 
excess of any minimum death benefits, cash values, policy 
loans, or partial withdrawals (except when used to pay 
premiums) or partial surrenders may be deferred: 

(1) For up to six months from the date of request, if 
such payments are based on policy values which do 
not depend on the investment performance of the 
separate account, or 

(2) Otherwise, for any period during which the New 
York Stock Exchange is closed for trading (except for 
normal holiday closing) or when the Securities and 
Exchange Commission has determined that a state of 
emergency exists which may make such payment 
impractical; 

I. If settlement options are provided, at least one such 
option shall be provided on a fixed basis only; 

m. A description of the basis for computing the cash 
value and the surrender value under the policy shall be 
included; 

n. Premiums or charges for incidental insurance benefits 
shall be stated separately; 

o. The insurer may establish a reasonable minimum 
cash value below which any nonforfeiture insurance 
options will not be available. Upon termination of any 
policy if there is any cash value, the cash value shall be 
returned to the owner of the policy. 

Section 4. Policy Loan Provisions. 

Every variable life insurance policy, other than term 
insurance policies and pure endowment policies, delivered 
or issued for delivery in this Commonwealth shall contain, 
in addition to other applicable statutory requirements, 
provisions which are not less favorable to the policyholder 
than the following: 

a. A provision for policy loans after the policy has been 
in force for two lull years which provides the following: 

(I) For scheduled premium policies, whenever the 
indebtedness exceeds the cash surrender value, the 
insurer shall give notice of any intent to cancel the 
policy if the excess indebtedness is not repaid within 
thirty-one days after the date of mailing of such 
notice. 

(2) The policy may provide that if, at any time, so 
long as premiums are duly paid, the variable death 
benefit is less than it would have been if no loan or 
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withdrawal had ever been made, the policyowner may 
increase such variable death benefit up to what it 
would have been if there had been no loan or 
withdrawal by paying an amount not exceeding 110 
percent of the corresponding increase in cash value 
and by furnishing such evidence of insurability as the 
insurer may request. 

(3) The policy may specify a reasonable m1mmum 
amount which may be borrowed at any time but such 
minimum shall not apply to any automatic premium 
loan provision. 

( 4) The policy loan provisions shall be constructed so 
that variable life insurance policyholders who have not 
exercised such provisions are not disadvantaged by the 
exercise thereof. 

(5) Any amount paid to the policyholders upon the 
exercise of any policy loan provision shall be 
withdrawn from the separate account and shall be 
returned to the separate account upon repayment 
except that a stock insurer may provide the amount 
for policy loans from the general account. 

(6) At least ninety percent (90%) of the policy's cash 
surrender value may be borrowed. 

Section 5. Other Policy Provisions. 

The following provisions may in substance be included 
in a variable life insurance policy or related form 
delivered or issued for delivery in this Commonwealth: 

a. For any increase in death benefits which results from 
an application of the owner subsequent to the policy issue 
date, the policy may provide an exclusion for suicide 
within two years of such increase as to the increased 
amount of death benefits. Any refund due under a suicide 
exclusion may be adjusted to reflect the investment 
activity of the variable account; 

b. Incidental insurance benefits may be offered on a 
fixed or variable basis; 

c. A provision allowing the policyholder to elect in 
writing in the application for the policy or thereafter an 
automatic premium loan on a basis not less favorable than 
that required of policy loans under Section 4 of this 
Article, except that a restriction that no more than two 
consecutive premiums can be paid under this provision 
may be imposed; 

d. A provision allowing the policyholder to make partial 
withdrawals; 

e. Any other policy provision approved by the 
Commission. 

Article VI . Reserve Liabilities For Variable Life 
Insurance 
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Section 1. Variable Life Policies. 

Reserve liabilities for variable life insurance policies 
shall be established under § 38.2-1307 through § 38.2-1315 
of the Code of Virginia, the Standard Valuation Law, in 
accordance with actuarial procedures that recognize the 
variable nature of the benefits provided and any mortality 
guarantees. 

Section 2. Scheduled Premium Policies. 

For scheduled premium policies, reserve liabilities for 
the guaranteed minimum death benefit shall be the 
reserve needed to provide for the contingency of death 
occurring when the guaranteed minimum death benefit 
exceeds the death benefit that would be paid in the 
absence of the guarantee, and shall be maintained in the 
general account of the insurer and shall be not less than 
the greater of the following minimum reserves: 

a. The aggregate total of the term costs, if any, covering 
a period of one full year from the valuation date, of the 
guarantee on each variable life insurance contract, 
assuming an immediate one·third depreciation in the 
current value of the assets of the separate account 
followed by a net investment return equal to the assumed 
investment rate; or 

b. The aggregate total of the "attained age level" 
reserves on each variable life insurance contract. The 
"attained age level" reserve on each variable life 
insurance contract shall not be less than zero and shall 
equal the "residue", as described in paragraph (1), of the 
prior year's "attained age level" reserve on the contract, 
with any "residue", increased or decreased by a payment 
computed on an attained age basis as described in 
paragraph (2) below. 

(1) The "residue" of the prior year's "attained age 
level" reserve on each variable life insurance contract 
shall not be less than zero and shall be determined by 
adding interest at the valuation interest rate to such 
prior year's reserve, deducting the tabular claims 
based on the "excess", if any, of the guaranteed 
minimum death benefit over the death benefit that 
would be payable in the absence of such guarantee, 
and dividing the net result by the tabular probability 
of survival. The "excess" referred to in the preceding 
sentence shall be based on the actual level of death 
benefits that would have been in effect during the 
preceding year in the absence of the guarantee, taking 
appropriate account of the reserve assumptions 
regarding the distribution of death claim payments 
over the year. 

(2) The payment referred to in Subsection 2b of this 
Article shall be computed so that the present value of 
a level payment of that amount each year over the 
future premium paying period of the contract is equal 
to (A) minus (B) minus (C), where (A) is the present 
value of the future guaranteed minimum death 
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benefits, (B) is the present value of the future death 
benefits that would be payable in the absence of such 
guarantee, and (C) is any "residue", as described in 
paragraph (!), of the prior year's "attained age level" 
reserve on such variable life insurance contract. If the 
contract is paid-up, the payment shall equal (A) minus 
(B) minus (C). The amounts of future death benefits 
referred to in (B) shall be computed assuming a net 
investment return of the separate account which may 
differ from the assumed investment rate and§or the 
valuation interest rate but ill no event may exceed the 

- maximum interest rate permitted for the valuation of 
life contracts. 

c. The valuation interest rate and mortality table used 
in computing the two minimum reserves described in 
(a) and (b) above shall conform to permissible 
standards for the valuation of life insurance contracts. 
In determining such minimum reserve, the company 
may employ suitable approximations and estimates, 
including but not limited to groupings and averages. 

Section 3. Flexible Premium Policies. 

For flexible premium policies, reserve liabilities for any 
guaranteed minimum death benefit shall be maintained in 
the general account of the insurer and shall be not less 
than the aggregate total of the term costs, if any, covering 
the period provided for in the guarantee not otherwise 
provided for by the reserves held in the separate account 
assuming an immediate one-third depreciation in the 
current value of the assets of the separate account 
followed by a net investment return equal to the valuation 
interest rate. 

The valuation interest rate and mortality table used in 
computing this additional reserve, if any, shall conform to 
permissible standards for the valuation of life insurance 
contracts. In determining such minimum. reserve, the 
company may employ suitable approximations and 
estimates, including but not limited to groupings and 
averages. 

Section 4. Fixed Incidental Insurance Benefits. 

Reserve liabilities for all fixed incidental insurance 
benefits and any guarantees associated with variable 
incidental insurance benefits shall be maintained in the 
general account and reserve liabilities for all variable 
aspects of the variable incidental insurance benefits shall 
be maintained in a separate account, in amounts 
determined in accordance with the actuarial procedures 
appropriate to such benefit. 

Article VII - Separate Accounts 

The following requirements apply to the establishment 
and administration of variable life insurance separate 
accounts by any domestic insurer. 

Section l. Establishment and Administration of Separate 

Accounts. 

Any domestic insurer issuing variable life insurance shall 
establish one or more separate accounts pursuant to § 
38.2-3113 3&1-443 of the Code of Virginia. 

a. If no law or other regulation provides for the custody 
of separate account assets and if such insurer is not the 
custodian of such separate account assets, all contracts for 
custody of such assets shall be in writing and the 
Commission shall have authority to review and approve or 
disapprove of both the terms of any such contract and the 
proposed custodian prior to the transfer of custody. 

b. Such insurer shall not without the prior written 
approval of the Commission employ in any material 
capacity in connection with the handling of separate 
account assets any person who: 

(1) Within the last ten years has been convicted of 
any felony or a misdemeanor arising out of such 
person's conduct involving embezzlement, fraudulent 
conversion, or misappropriation of funds or securities 
or involving violation of Sections 1341, 1342, or 1343 
of Title 18, United Stales Code; or 

(2) Within the last ten years has been found by any 
state regulatory authority to have violated or has 
acknowledged violation of any provision of any stale 
insurance law involving fraud, deceit, or knowing 
misrepresentation; or 

(3) Within the last ten years has been found by 
federal or state regulatory authorities to have violated 
or has acknowledged violation of any provision of 
federal or state securities laws involving fraud, deceit, 
or knowing misrepresentation. 

c. All persons with access to the cash, securities, or 
other assets of the separate account shall be under bond 
in the amount of not less than a value indexed to the 
National Association of Insurance Commissioners fidelity 
bonding recommendations regarding personnel handling 
general account assets or as determined by the 
Commission. 

d. The assets of such separate accounts shall be valued 
at least as often as variable benefits are determined but 
in any event at least monthly. 

Section 2. Amounts in the Separate Account. 

The insurer shall maintain in each separate account 
assets with a value at least equal to the greater of the 
valuation reserves for the variable portion of the variable 
life insurance policies or the benefit base for such 
policies. 

Section 3. Investment by the Separate Account. 

a. No sale, exchange, or other transfer of assets may be 
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made by an insurer or any of its affiliates between any of 
its separate accounts or between any other investment 
account and one or more of its separate accounts unless: 

(1) In case of a transfer into a separate account, such 
transfer is made solely to establish the account or to 
support the operation of the policies with respect to 
the separate account to which the transfer is made; 
and 

(2) Such transfer, whether into or from a separate 
account, is made by a transfer of cash; but other 
assets may be transferred if approved by the 
Commission in advance. 

b. The separate account shall have sufficient net 
investment income and readily marketable assets to meet 
anticipated withdrawals under policies funded by the 
account. 

Section 4. Limitations on Ownership. 

a. A separate account shall not purchase or otherwise 
acquire the securities of any issuer, other than securities 
issued or guaranteed as to principal and interest by the 
United States Government, if immediately after such 
purchase or acquisition the value of such investment, 
together with prior investments of such account in such 
security valued as required by these regulations, would 
exceed ten (10) percent of the value of the assets of the 
separate account. The Commission may waive this 
limitation in writing if it believes such waiver will not 
render the operation of the separate account hazardous to 
the public or the policyholders in this Commonwealth. 

b. No separate account shall purchase or otherwise 
acquire the voting securities of any issuer if as a result of 
such acquisition the insurer and its separate accounts in 
the aggregate will own more than ten (10) percent of the 
total issued and outstanding voting securities of such 
issuer. The Commission may waive this limitation in 
writing if it believes such waiver will not render the 
operation of the separate account hazardous to the public 
or the policyholders in this Commonwealth or jeopardize 
the independent operation of the issuer of such securities. 

c. The percentage limitation specified in subsection a of 
this section shall not be construed to preclude the 
investment of the assets of separate accounts in shares of 
investment companies registered pursuant to the 
Investment Company Act of 1940 or other pools of 
investment assets if the investments and investment 
policies of such investment companies or asset pools 
comply substantially with the provisions of Section 3 of 
this Article and other applicable portions of this regulation. 

Section 5. Valuation of Separate Account Assets. 

Investments of the separate account shall be valued at 
their market value on the date of valuation, or at 
amortized cost if it approximates market value. 
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Section 6. Separate Account Investment Policy. 

The investment policy of a separate account operated by 
a domestic insurer filed under Section 2c of Article IV 
shall not be changed without first filing such change with 
the Commission. 

(1) Any change filed pursuant to this section shall be 
effective sixty days after the date it was filed with the 
Commission, unless the Commission notifies the insurer 
before the end of such sixty day period of its 
disapproval of the proposed change. At any time the 
Commission may, after notice and opportunity to be 
heard, disapprove any change that has become 
effective pursuant to this section. 

(2) The Commission may disapprove the change if it 
determines that the change would be detrimental to 
the interests of the policyholders participating in such 
separate account. 

Section 7. Charges Against Separate Account. 

The insurer must disclose to the policyholder and§or 
certificateholder in writing, prior to or at the time of 
delivery of the policy or certificate, all charges that may 
be made against the separate account, including, but not 
limited to, the following: 

(1) Taxes or reserves for taxes attributable to 
investment gains and income of the separate account; 

(2) Actual cost of reasonable brokerage fees and 
similar direct acquisition and sale costs incurred in 
the purchase of sale of separate account assets; 

(3) Actuarially determined costs of insurance (tabular 
costs) and the release of separate account liabilities; 

(4) Charges for administrative expenses and 
investment management expenses, including internal 
costs attributable to the investment management of 
assets of the separate account; 

(5) A charge, at a rate specified in the policy, for 
mortality and expense guarantees; 

(6) Any amounts in excess of those required to be 
held in the separate accounts; 

(7) Charges for incidental insurance benefits. 

Section 8. Standards of Conduct. 

Every insurer seeking approval to enter into the 
variable life insurance business in this Commonwealth 
shall adopt by formal action of its board of directors a 
written statement specifying the Standards of Conduct of 
the insurer, its officers, di_rectors, employees, and affiliates 
with respect to the purchase or sale of investments of 
separate accounts. Such Standards of Conduct shall be 
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binding on the insurer and those to whom it refers. A 
code or codes of ethics meeting the requirements of 
Section 17j under the Investment Company Act of 1940 
and applicable rules and regulations thereunder shall 
satisfy the provisions of this section. 

Section 9. Conflicts of Interest. 

Rules under any provision of the insurance laws of this 
Commonwealth or any regulation applicable to the officers 
and directors of insurance companies with respect to 
conflicts of interest shall also apply to members of any 
separate accounts committee or other similar body. 

Section 10. Investment Advisory Services to a Separate 
Account. 

An insurer shall not enter into a contract under which 
any person undertakes, for a fee, to regularly furnish 
investment advice to such insurer with respect to its 
separate accounts maintained for variable life insurance 
policies unless: 

(I) The person providing such advice is registered as 
an investment advisor under the Investment Advisers 
Act of 1940; or 

(2) The person providing such advice is an investment 
manager under the Employee Retirement Income 
Security Act of 1974 with respect to the assets of each 
employee benefit plan allocated to the separate 
account; or 

(3) The insurer has filed with the Commission and 
continues to file annually the following information 
and statements concerning the proposed advisor: 

(a) The name and form of organization, state of 
organization, and its principal place of business; 

(b) The names and addresses of its partners, officers, 
directors, and persons performing similar functions, or 
if such an investment advisor be an individual, of 
such individual; 

(c) A written Standard of Conduct complying in 
substance with the requirements of § 8 of this Article 
which has been adopted by the investment advisor 
and is applicable to the investment advisor, its 
officers, directors, and affiliates; 

(d) A statement provided by the proposed advisor as 
to whether the advisor or any person associated 
therewith: 

(i) Has been convicted within ten years of any felony 
or misdemeanor arising out of such person's conduct 
as an employee, salesman, officer or director or an 
insurance company, a banker, an insurance agent, a 
securities broker, or an investment advisor involving 
embezzlement, fraudulent conversion, or 

misappropriation of funds or securities, or involving 
the violation of Sections 1341, 1342, or 1343 of Title 18 
of United States Code; 

(ii) Has been permanently or temporarily enjoined by 
order, judgment, or decree of any court of competent 
jurisdiction from acting as an investment advisor, 
underwriter, broker, or dealer, or as an affiliated 
person or as an employee of any investment company, 
bank, or insurance company, or from engaging in or 
continuing any conduct or practice in connection with 
any such activity; 

(iii) has been found by federal or state regulatory 
authorities to have willfully violated or have 
acknowledged willful violation of any provision of 
federal or state securities laws or state insurance laws 
or of any rule or regulation under any such laws; or 

(iv) has been censured, denied an investment advisor 
registration, had a registration as an investment 
advisor revoked or suspended, or has been barred or 
suspended from being associated with an investment 
advisor by order of federal or state regulatory 
authorities; and 

( 4) Such investment advisory contract shall be in 
writing and provide that it may be terminated by the 
insurer without penalty to the insurer or the separate 
account upon no more than sixty days' written notice 
to the investment advisor. 

The Commission may, after notice and opportunity for 
hearing, by order require such investment advisory 
contract to be terminated if it deems continued operation 
thereunder to be hazatdous to the public or the insurer's 
policyholders. 

Article VIII - Information Furnished to Applicants 

An insurer delivering or issuing for delivery in this 
Commonwealth variable life insurance policies shall deliver 
to the applicant for the policy or certificate, and obtain a 
written acknowledgement of receipt from such applicant 
coincident with or prior to the execution of the 
application, the following information. The requirements of 
this Article shall be deemed to have been satisfied to the 
extent that a disclosure containing information required by 
this Article is delivered, either in the form of (1) a 
prospectus included in the requirements of the Securities 
Act of 1933 and which was declared effective by the 
Securities and Exchange Commission; or (2) all 
information and reports required by the Employee 
Retirement Income Security Act of 1974 if the policies are 
exempted from the registration requirements of the 
Securities Act of 1933 pursuant to Section 3(a) (2) thereof. 

l. A summary explanation, in non~technical terms, of 
the principal features of the policy, including a 
description of the manner in which the variable 
benefits will reflect the investment experience of the 
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separate account and the factors which affect such 
variation. Such explanation must include notices of the 
provisions required by § 38.2·3301 and § 38.2·3304 of 
the Code of Virginia regarding the ten day free look 
and entire contract provisions of the policy or 
certificate. 

2. A statement of the investment policy of the 
separate account, including: 

(a) A description of the investment objectives intended 
for the separate account and the principal types of 
investments intended to be made; and 

(b) any restriction or limitations on the manner in 
which the operations of the separate account are 
intended to be conducted. 

3. A statement of the net investment return of the 
separate account for each of the last ten years or 
such lesser period as the separate account has been in 
existence. 

4. A statement of the charges levied against the 
separate account during the previous year. 

5. A summary of the method to be used in valuing 
assets held by the separate account. 

6. A summary of the federal income tax aspects of 
the policy applicable to the insured, the policyholder 
and the beneficiary. 

7. Illustrations of benefits payable under the variable 
life insurance contract. Such illustrations shall be 
prepared by the insurer and shall not include 
projections of past investment experience into the 
future or attempted predictions of future investment 
experience, provided that nothing contained herein 
prohibits use of hypothetical assumed rates of return 
to illustrate possible level of benefits if it is made 
clear that such assumed rates are hypothetical only. 

8. If there are any guaranteed elements to the 
accumulation of cash values, an illustration or 
proposal must separately display: 

a) The guaranteed cash values and 

b) The guaranteed loan values if the loan values are 
less than one hundred percent (100%) of the cash 
values. 

9. If the loan value is less than one hundred percent 
(100%) of the cash surrender value such fact must be 
shown as a percentage of cash surrender value and 
such fact must be prominently displayed on any 
proposal or in any illustration. 

Article IX . Applications 
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The application for a variable life insurance policy shall 
contain: 

l. A prominent statement in boldface capital letters 
that the death benefit may be variable or fixed under 
specified conditions; 

2. A prominent statement in boldface capital letters 
that cash values may increase or decrease in 
accordance with the experience of the separate 
account (subject to any specified minimum 
guarantees); 

3. Questions based on the insurer's standards of 
suitability so that in view of the applicant's other 
insurance, investment objectives, age, earnings, marital 
status, number and age of dependents, current life 
insurance program, the value of savings and other 
assets, net worth, and any other pertinent information, 
the insurer may determine that variable life insurance 
is suitable for the applicant. 

Article X - Reports to Policyholders 

Any insurer delivering or issuing for delivery in this 
Commonwealth any variable life insurance policies or 
certificates shall mail to each variable life insurance 
policyholder and certificateholder at his or her last known 
address the following reports: 

l. Within thirty days after each anniversary of the 
policy, a statement or statements with serialized pages 
of the cash surrender value, loan value if less than 
one hundred percent (100%) of the cash surrender 
value, death benefit, any partial withdrawal or policy 
loan, any interest charge, and any optional payments 
allowed pursuant to Section 4 of Article V under the 
policy computed as of the policy anniversary date. 
Provided, however, that such statement may be 
furnished within thirty days after a specified date in 
each policy year so long as the information contained 
therein is computed as of a date not more than sixty 
days prior to the mailing of such notice. This 
statement shall state that, in accordance with the 
investment experience of the separate account, the 
cash values and the variable death benefit may 
increase or decrease, and shall prominently identify 
any value described therein which may be recomputed 
prior to the next statement required by this section. If 
the policy guarantees that the variable death benefit 
on the next policy anniversary date will not be less 
than the variable death benefit specified in such 
statement, the statement shall be modified to so 
indicate. For flexible premium policies, the report 
must contain a reconciliation of the change since the 
previous report in cash value and cash surrender 
value, if different, because of payments made (less 
deductions for expense charges), withdrawals, 
investment experience, insurance charges and any 
other charges made against the cash value. The report 
must show the loan value separately if the loan value 
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is less than one hundred percent (100%) of the 
policy's cash surrender value. In addition, the report 
must show the projected cash value, and cash 
surrender value if different from the projected cash 
value, and projected loan value if less than one 
hundred percent (100%) of the policy's projected cash 
surrender value, as of one year from the end of the 
period covered by the report assuming that: (i) 
planned periodic premiums, if any, are paid as 
scheduled; (ii) guaranteed costs of insurance are 
deducted; and (iii) the net investment return is equal 
to the guaranteed rate or, in the absence of a 
guaranteed rate, is not greater than zero. If the 
projected value is less than zero, a warning message 
must be included that states that the policy may be in 
danger of terminating without value in the next 12 
months unless additional premium is paid. 

2. Annually, a statement or statements including: 

a. A summary of the financial statement of the 
separate account based on the annual statement last 
filed with the Commission; 

b. The net investment return of the separate 
account for the last year and, for each year after 
the first, a comparison of the investment rate of the 
separate account during the last year with the 
investment rate during prior years, up to a total of 
not less than five years when available; 

c. A list of investments held by the separate account 
as of a date not earlier than the end of the last 
year for which an annual statement was filed with 
the Commission; 

d. Any charges levied against the separate account 
during the previous year; 

e. A statement of any change, since the last report, 
in the investment objective and orientation of the 
separate account, in any investment restriction or 
material quantitative or qualitative investment 
requirement applicable to the separate account or in 
the investment advisor of the separate account. 

3. For flexible premium policies, a report must be 
sent to the policyholder if the amounts available under 
the policy on any policy processing day to pay the 
charges authorized by the policy are less than the 
amount necessary to keep the policy in force until the 
next following policy processing day. The report must 
indicate the minimum payment required under the 
terms of the policy to keep it in force and the length 
of the grace period for the payment of such amount. 

Article XI - Foreign Companies 

If the law or regulation in the place of domicile of a 
foreign company provides a degree of protection to the 
policyholders and the public which is substantially similar 

to that provided by these regulations, the Commission to 
the extent deemed appropriate by it in its discretion, may 
consider compliance with such law or regulation as 
compliance with these regulations. 

Article XII - Qualifications of Agents for the Sale of 

Variable Life Insurance 

Section I. Qualification to Sell Variable Life Insurance. 

a. No person may sell or offer for sale in this 
Commonwealth any variable life insurance policy unless 
such person is currently licensed by the Commission as a 
life and health insurance agent, is authorized to represent 
the insurer through which the policy is offered and 
evidence has been filed with the Commission, in a form 
satisfactory to the Commission, that such person also holds 
any license or authorization which may be required by 
this Commonwealth or the Federal Government for the 
solicitation or sale of variable life insurance. 

b. Any examination administered by the Commission for 
the purpose of determining the eligibility of any person for 
licensing as an agent shall, after the effective date of this 
regulation, inClude such questions concerning the history, 
purpose, regulation, and sale of variable life insurance as 
the Commission deems appropriate. 

Section 2. Reports of Disciplinary Actions. 

Any person qualified in this Commonwealth under this 
Article to sell or offer to sell variable life insurance shall 
immediately report to the Commission: 

a. Any suspension or revocation of his agent's license in 
any other state or territory of the United States; 

b. The imposition of any disciplinary sanction, including 
suspension or expulsion from membership, suspension, or 
revocation of or denial of registration, imposed upon him 
by any national securities exchange, or national securities 
association, or any federal, state, or territorial agency with 
jurisdiction over securities or variable life insurance; 

c. Any judgement or injuction entered against him on 
the basis of conduct deemed to have involved fraud, 
deceit, misrepresentation, or violation of any insurance or 
securities law or regulation. 

Section 3. Refusal to Qualify Agent 
Insurance: Suspension, Revocation, 
Qualification. 

to Sell Variable Life 
or N onrenewal of 

The Commission may reject any application or suspend 
or revoke or refuse to renew any agent's qualification 
under this Article to sell or offer to sell variable life 
insurance upon any ground that would bar such applicant 
or such agent from being licensed to sell other life 
insurance contracts in this Commonwealth. The rules 
governing any proceeding relating to the suspension or 
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revocation of any agent's license shall also govern any 
preceeding for suspension or revocation of an agent's 
qualification to sell or to offer to sell variable life 
insurance. 

Article XIII - Severability 

If any provision of this regulation or the application 
thereof to any person or circumstance is for any reason 
held to be invalid, the remainder of the regulation and the 
application of such provision to other persons or 
circumstances shall be not affected thereby. 

STATE CORPORATION COMMISSION 

AT RICHMOND, APRIL 30, 1992 

COMMONWEALTH OF VIRGINIA 

At the relation of the 

STATE CORPORATION COMMISSION 

Ex Parte: In the matter of 
adopting Revised Rules Governing 
Minimum Standards for Medicare 
Supplement Policies 

CASE NO. INS920112 

ORDER SETTING HEARING 

WHEREAS, Virginia Code § 12.1-13 provides that the 
Commission shall have the power to promulgate rules and 
regulations in the enforcement and administration of all 
laws within its jurisdiction and Virginia Code §§ 38.2-223, 
38.2-514, 38.2-3516 through 38.2-3520, 38.2-3600 through 
38.2-3609, 38.2-4214 and 38.2-4215 provide that the 
Commission is authorized to issue reasonable rules and 
regulations necessary to regulate minimum standards for 
medicare supplement insurance; 

WHEREAS, the Bureau of Insurance has submitted to 
the Commission a proposed regulation entitled "Revised 
Rules Governing Minimum Standards for Medicare 
Supplement Policies"; and 

WHEREAS, the Commission is of the opm10n that a 
hearing should be held to consider the adoption of the 
proposed regulation; 

THEREFORE, IT IS ORDERED: 

(l) That the proposed . regulation entitled "Revised 
Rules Governing Minimum Standards for Medicare 
Supplement Policies" be appended hereto and made a 
part hereof, filed and made a part of the record 
herein; 

(2) That a hearing be held in the Commission's 3rd 
Floor Courtroom, Jefferson Building, Bank and 
Governor Streets, Richmond, Virginia at 10:00 a.m. on 
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June 2, 1992, for the purpose of considering the 
adoption of the proposed revised regulation; 

(3) That, on or before May 27, 1992, any person 
desiring to comment on the proposed regulation shall 
file such comments in writing with the Clerk of the 
Commission, Document Control Center, P.O. Box 2118, 
Richmond, Virginia 23216; 

(4) That, in accordance with § 12.1-31 of the Code of 
Virginia, a Hearing Examiner shall conduct all further 
proceedings in this matter on behalf of the 
Commission, concluding with the filing of the 
Examiner's final report to the Commission. In the 
discharge of such duties, the Hearing Examiner shall 
exercise all the inquisitorial powers possessed by the 
Commission, including, but not limited to, the power to 
administer oaths, require the appearance of witnesses 
and parties and the production of documents, schedule 
and conduct rehearing conferences, admit or exclude 
evidence, grant or deny continuances, and rule on 
motions, matters of law, and procedural questions. Any 
party objecting to any ruling or action of said 
Examiner shall make known its objection with 
reasonable certainty at the time of the ruling, and 
may argue such objections to the Commission as part 
of its comments to the final report of said Examiner; 
provided, however, if any ruling by the Examiner 
denies further participation by any party in interest in 
a proceeding not thereby concluded, such party shall 
have the right to file a written motion with the 
Examiner for his immediate certification of such 
ruling to the Commission for its consideration. Pending 
resolution by the Commission of any ruling so 
certified, the Examiner shall retain procedural control 
of the proceeding; 

(5) That the Hearing Examiner hereinbefore appointed 
shall cause the testimony taken at the hearing to be 
reduced to writing and promptly deliver his written 
findings and recommendations together with the 
transcript of the hearing to the Commission for its 
consideration and judgment; 

(6) That an attested copy hereof, together with a copy 
of the proposed regulation, be sent by the Clerk of the 
Commission to the Bureau of Insurance in care of 
Deputy Commissioner, Gerald A. Milsky, who shall 
forthwith give further notice of the proposed revised 
regulation and hearing by mailing a copy of this order 
together with a copy of the proposed revised 
regulation to all companies licensed to write medicare 
supplement insurance in the Commonwealth of 
Virginia; and 

(7) That the Bureau of Insurance shall file with the 
Clerk of the Commission an affidavit of compliance 
with the notice requirements of paragraph (6) above. 

Rules Governing Minimum Standards for Medicare 
Supplement Policies (Insurance Regulation No. 35) 
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§ I. Purpose. 

The purpose of this regulation is to provide for the 
reasonable standardization of coverage and simplification 
of terms and benefits of Medicare supplement policies; to 
facilitate public understanding and comparison of such 
policies; to eliminate provisions contained in such policies 
which may be misleading or confusing in connection with 
the purchase of such policies or with the settlement of 
claims; and to provide for full disclosures in the sale of 
accident and sickness insurance coverages to persons 
eligible for Medicare. 

§ 2. Authority. 

This regulation is issued pursuant to the authority vested 
in the Commission under §§ 38.2-223, 38.2-514, 38.2-3516 
through 38.2-3520, 38.2-3600 through 38.2-3609, 38.2-4214, 
and 38.2-4215 of the Code of Virginia. 

§ 3. Effective Date. 

This regulation shall be effective on July 30, 1992. 

§ 4. Applicability and Scope. 

A. Except as otherwise specifically provided in Sections 
8, 12, !3 and 21, this regulation shall apply to: 

(1) All Medicare supplement policies delivered or 
issued for delivery in this Commonwealth on or after 
the effective date hereof, and 

(2) All certificates issued under group Medicare 
supplement policies which certificates have been 
delivered or issued for delivery in this Commonwealth. 

B. This regulation shall not apply to a policy or contract 
of one or more employers or labor organizations, or of the 
trustees of a fund established by one or more employers 
or labor organizations, or combination thereof, for 
employees or former employees, or a combination thereof, 
or for members or former members, or a combination 
thereof, of the labor organizations. 

§ 5. Definitions. 

For purposes of this regulation: 

A. "Applicant" means: 

(1) In the case of an individual Medicare supplement 
policy, the person who seeks to contract for insurance 
benefits, and 

(2) In the case of a group Medicare supplement 
policy, the proposed certificateholder. 

B. "Certificate" means any certificate delivered or issued 
for delivery in this Commonwealth under a group 
Medicare supplement policy. 

C. "Certificate Form" means the form on which the 
certificate is delivered or issued for delivery by the issuer. 

D. "Issuer" includes insurance companies, fraternal 
benefit societies, health service plans, health maintenance 
organizations, and any other entity delivering or issuing for 
delivery in this Commonwealth Medicare supplement 
policies or certificates. 

E. "Medicare" means the "Health Insurance lor the 
Aged Act," Title XV!!l of the Social Security Amendments 
of 1965, as then constituted or later amended. 

F. "Medicare Supplement Policy" means a group or 
individual policy of accident and sickness insurance or a 
subscriber contract of health service plans or health 
maintenance organizations, other than a policy issued 
pursuant to a contract under Section 1876 or Section 1833 
of the federal Social Security Act (42 U.S.C. Section 1395 
et. seq.) or an issued policy under a demonstration project 
authorized pursuant to amendments to the federal Social 
Security Act, which is advertised, marketed or designed 
primarily as a supplement to reimbursements under 
Medicare for the hospital, medical or surgical expenses of 
persons eligible for Medicare. 

G. "Policy Form" means the form on which the policy 
is delivered or issued for delivery by the issuer. 

§ 6. Policy Definitions and Terms. 

No policy or certificate may be advertised, solicited or 
issued for delivery in this Commonwealth as a Medicare 
supplement policy or certificate unless such policy or 
certificate contains definitions or terms which conform to 
the requirements of this section. 

A. "Accident," "Accidental Injury," or "Accidental 
Means" shall be defined to employ "result" language and 
shall not include words which establish an accidental 
means test or use words such as "external, violent, visible 
wounds" or similar words of description or 
characterization. 

(1) The definition shall not be more restrictive than 
the following: "Injury or injuries for which benefits 
are provided means accidental bodily injury sustained 
by the insured person which is the direct result of an 
accident, independent of disease or bodily infirmity or 
any other cause, and occurs while insurance coverage 
is in force." 

(2) Such definition may provide that injuries shall not 
include injuries for which benefits are provided or 
available under any workers' compensation, employer's 
liability or similar law, or motor vehicle no-fault plan, 
unless prohibited by law. 

B. "Benefit Period" or "Medicare Benefit Period" shall 
not be defined more restrictively than as defined in the 
Medicare program. 

Virginia Register of Regulations 

3252 



C. "Convalescent Nursing Home," "Extended Care 
Facility," or "Skilled Nursing Facility" shall not be defined 
more restrictively than as defined in the Medicare 
program. 

D. "Health Care Expenses" means expenses of health 
maintenance organizations associated with the delivery of 
health care services, which expenses are analogous to 
incurred losses of insurers. 

Such expenses shall not include: 

(I) Home office and overhead costs; 

(2) Advertising costs; 

(3) Commissions and other acquisition costs; 

(4) Taxes; 

(5) Capital costs; 

(6) Administrative costs; and 

(7) Claims processing costs. 

E. "Hospital" may be defined in relation to its status, 
facilities and available services or to reflect its 
accreditation by the Joint Commission on Accreditation of 
Hospitals, but not more restrictively than as defined in the 
Medicare program. 

F. "Medicare" shall be defined in the policy and 
certificate. Medicare may be substantially defined as "The 
Health Insurance for the Aged Act, Title XVIII of the 
Social Security Amendments of 1965 as Then Constituted 
or Later Amended," or "Tille I, Part I of Public Law 
89-97, as Enacted by the Eighty-Ninth Congress of the 
United States of America and popularly Imown as the 
Health Insurance for the Aged Act, as then constituted and 
any later amendments or substitutes thereof," or words of 
similar import. 

G. "Medicare Eligible Expenses" shall mean expenses of 
the kinds covered by Medicare, to the extent recognized 
as reasonable and medically necessary by Medicare. 

H. "Physician" shall not be defined more restrictively 
than as defined in the Medicare program. 

I. "Sickness" shall not be defined to be more restrictive 
than the following: 

"Sickness means illness or disease of an insured person 
which first manifests itself after the effective date of 
insurance and while the insurance is in force." 

The definition may be further modified to exclude 
sicknesses or diseases for which benefits are provided 
under any workers' compensation, occupational disease, 
employer's liability or similar law. 
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§ 7. Policy Provisions. 

A. Except for permitted preexisting condition clauses as 
described in Section 8A(l) and Section 9A(l) of this 
regulation, no policy or certificate may be advertised, 
solicited or issued for delivery in this Commonwealth as a 
Medicare supplement policy if such policy or certificate 
contains limitations or exclusions on coverage that are 
more restrictive than those of Medicare. 

B. No Medicare supplement policy or certificate may 
use waivers to exclude, limit or reduce coverage or 
benefits for specifically named or described preexisting 
diseases or physical conditions. 

C. No Medicare supplement policy or certificate in force 
in the Commonwealth shall contain benefits which 
duplicate benefits provided by Medicare. 

§ 8. Minimum Benefit Standards for Policies or Certificates 
Issued !or Delivery Prior to July 30, 1992. 

No policy or certificate may be advertised, solicited or 
issued for delivery in this Commonwealth as a Medicare 
supplement policy or certificate unless it meets or exceeds 
the following minimum standards. These are minimum 
standards and do not preclude the inclusion of other 
provisions or benefits which are not inconsistent with these 
standards. 

A. General Standards. The following standards apply to 
Medicare supplement policies and certificates and are in 
addition to all other requirements of this regulation. 

(I) A Medicare supplement policy or certificate shall 
not exclude or limit benefits for losses incurred more 
than six (6) months from the effective date of 
coverage because it involved a preexisting condition. 
The policy or certificate shall not define a preexisting 
condition more restrictively than a condition for which 
medical advice was given or treatment was 
recommended by or received from a physician within 
six (6) months before the effective date of coverage. 

(2) A Medicare supplement policy or certificate shall 
not indemnify against losses resulting from sickness on 
a different basis than losses resulting from accidents. 

(3) A Medicare supplement policy or certificate shall 
provide that benefits designed to cover cost sharing 
amounts under Medicare will be changed 
automatically to coincide with any changes in the 
applicable Medicare deductible amount and copayment 
percentage factors. Premiums may be modified to 
correspond with such changes. 

(4) A "noncancellable," "guaranteed renewable," or 
"noncancellable and guaranteed renewable" Medicare 
supplement policy shall not: 

(a) Provide for termination of coverage of a spouse 
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solely because of the occurrence of an event 
specified for termination of coverage of the insured, 
other than the nonpayment of premium; or 

(b) Be cancelled or nonrenewed by the issuer solely 
on the grounds of deterioration of health. 

(5) 

(a) Except as authorized by the Commission, an 
issuer shall neither cancel nor nonrenew a Medicare 
supplement policy or certificate for any reason 
other than nonpayment of premium or material 
misrepresentation. 

(b) If a group Medicare supplement insurance 
policy is terminated by the group policyholder and 
not replaced as provided in Paragraph (5)(d), the 
issuer shall offer certificateholders an individual 
Medicare supplement policy. The issuer shall offer 
the certificateholder at least the following choices: 

(i) An individual Medicare supplement policy 
currently offered by the issuer having comparable 
benefits to those contained in the terminated group 
Medicare supplement policy; and 

(ii) An individual Medicare supplement policy which 
provides only such benefits as are required to meet 
the minimum standards as defined in Section 8B of 
this regulation. 

(c) If membership in a group is terminated, the 
issuer shall: 

(i) Offer the certificateholder such conversion 
opportunities as are described in Subparagraph (b); 
or 

(ii) At the option of the group policyholder, offer 
the certificateholder continuation of coverage under 
the group policy. 

(d) If a group Medicare supplement policy is 
replaced by another group Medicare supplement 
policy purchased by the same policyholder, the 
succeeding issuer shall offer coverage to all persons 
covered under the old group policy on its date of 
termination. Coverage under the new group policy 
shall not result in any exclusion for preexisting 
conditions that would have been covered under the 
group policy being replaced. 

(6) Termination of a Medicare supplement policy or 
certificate shall be without prejudice to any continuous 
loss which commenced while the policy was in force, 
but the extension of benefits beyond the period during 
which the policy was in force may be predicated upon 
the continuous total disability of the insured, limited to 
the duration of the policy benefit period, if any, or to 
payment of the maximum benefits. 

B. Minimum Benefit Standards. 

(I) Coverage of Part A Medicare eligible expenses for 
hospitalization to the extent not covered by Medicare 
from the 61st day through the 90th day in any 
Medicare benefit period; 

(2) Coverage for either all or none of the Medicare 
Part A inpatient hospital deductible amount; 

(3) Coverage of Part A Medicare eligible expenses 
incurred as daily hospital charges during use of 
Medicare's lifetime hospital inpatient reserve days; 

( 4) Upon exhaustion of all Medicare hospital inpatient 
coverage including the lifetime reserve days, coverage 
of ninety percent (90%) of all Medicare Part A 
eligible expenses for hospitalization not covered by 
Medicare subject to a lifetime maximum benefit of an 
additional 365 days; 

(5) Coverage under Medicare Part A for the 
reasonable cost of the first three (3) pints of blood 
(or equivalent quantities of packed red blood cells, as 
defined under federal regulations) unless replaced in 
accordance with federal regulations or already paid 
for under Part B; 

(6) Coverage for the coinsurance amount of Medicare 
eligible expenses under Part B regardless of hospital 
confinement, subject to a maximum calendar year 
out-of-pocket amount equal to the Medicare Part B 
deductible [$100]; 

(7) Effective January I, 1990, coverage under 
Medicare Part B for the reasonable cost of the first 
three (3) pints of blood (or equivalent quantities of 
packed red blood cells, as defined under federal 
regulations), unless replaced in accordance with 
federal regulations or already paid for under Part A, 
subject to the Medicare deductible amount. 

§ 9. Benefit Standards for Policies or Certificates Issued or 
Delivered on or After July 30, 1992. 

The following standards are applicable to all Medicare 
supplement policies or certificates delivered or issued for 
delivery in this Commonwealth on or after July 30, 1992. 
No policy or certificate may be advertised, solicited, 
delivered or issued for delivery in this Commonwealth as 
a Medicare supplement policy or certificate unless it 
complies with these benefit standards. 

A. General Standards. The following standards apply to 
Medicare supplement policies and certificates and are in 
addition to all other requirements of this regulation. 

(I) A Medicare supplement policy or certificate shall 
not exclude or limit benefits for losses incurred more 
than six (6) months from the effective date of 
coverage because it involved a preexisting condition. 
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The policy or certificate may not define a preexisting 
condition more restrictively than a condition for which 
medical advice was given or treatment was 
recommended by or received from a physician within 
six (6) months before the effective date of coverage. 

(2) A Medicare supplement policy or certificate shall 
not indemnify against losses resulting from sickness on 
a different basis than losses resulting from accidents. 

(3) A Medicare supplement policy or certificate shall 
provide that benefits designed to cover cost sharing 
amounts under Medicare will be changed 
automatically to coincide with any changes in the 
applicable Medicare deductible amount and copayment 
percentage factors. Premiums may be modified to 
correspond with such changes provided that loss ratios 
are being met. 

( 4) No Medicare supplement policy or certificate shall 
provide for termination of coverage of a spouse solely 
because of the occurrence of an event specified for 
termination of coverage of the insured, other than the 
nonpayment of premium. 

(5) Each Medicare supplement policy shall be 
guaranteed renewable and 

(a) The issuer shall not cancel or nonrenew the 
policy solely on the ground of health status of the 
individual; and 

(b) The issuer shall not cancel or nonrenew the 
policy for any reason other than nonpayment of 
premium or material misrepresentation. 

(c) If the Medicare supplement policy is terminated 
by the group policyholder and is not replaced as 
provided under Section 9A(5)(e), the issuer shall 
offer certificateholders an individual Medicare 
supplement policy which (at the option of the 
certificateholder) 

(i) Provides for continuation of the benefits 
contained in the group policy, or 

(ii) Provides for such benefits as otherwise meets 
the requirements of this subsection. 

(d) If an individual is a certificateholder in a group 
Medicare supplement policy and the individual 
terminates membership in the group, the issuer shall 

(i) Offer the ce<tificateholder the conversion 
opportunity described in Section 9A(5)(c), or 

(ii) At the option of the group policyholder, offer 
the certificateholder continuation of coverage under 
the group policy. 

(e) If a group Medicare supplement policy is 
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replaced by another group Medicare supplement 
policy purchased by the same policyholder, the 
succeeding issuer shall offer coverage to all persons 
covered under the old group policy on its date of 
termination. Coverage under the new policy shall 
not result in any exclusion for preexisting conditions 
that would have been covered under the group 
policy being replaced. 

(6) Termination of a Medicare supplement policy or 
certificate shall be without prejudice to any continuous 
loss which commenced while the policy was in force, 
but the extension of benefits beyond the period during 
which the policy was in force may be conditioned 
upon the continuous total disability of the insured, 
limited to the duration of the policy benefit period, if 
any, or payment of the maximum benefits. 

(7) 

(a) A Medicare supplement policy or certificate 
shall provide that benefits and premiums under the 
policy or certificate shall be suspended at the 
request of the policyholder or certificate-holder for 
the period (not to exceed twenty-four (24) months) 
in which the policyholder or certificateholder has 
applied for and is determined to be entitled to 
medical assistance under Title XIX of the Social 
Security Act, but only if the policyholder or 
certificateholder notifies the issuer of such policy or 
certificate within ninety (90) days after the date the 
individual becomes entitled to such assistance. Upon 
receipt of timely notice, the issuer shall return to 
the policyholder or certificateholder that portion of 
the premium attributable to the period of Medicaid 
eligibility, subject to adjustment for paid claims. 

(b) If such suspension occurs and if the policyholder 
or certificate-holder loses entitlement to such medical 
assistance, such policy or certificate shall be 
automatically reinstituted (effective as of the date of 
termination of such entitlement) as of the termination 
of such entitlement if the policyholder or 
certificateholder provides notice of loss of such 
entitlement within ninety (90) days after the date of 
such loss and pays the premium attributable to the 
period, effective as of the date of termination of such 
entitlement. 

(c) Reinstitution of such coverages: 

(i) Shall not provide for any waiting period with 
respect to treatment of preexisting conditions; 

(ii) Shall provide for coverage which is substantially 
equivalent to coverage in effect before the date of 
such suspension; and 

(iii) Shall provide for classification of premiums on 
terms at least as favorable to the policyholder or 
certificateholder as the premium classification terms 
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that would have 
certificateholder 
suspended. 

applied to the policyholder or 
had the coverage not been 

(8) Coverage must be offered in compliance with 
+38.2-3418.1 however, information must accompany 
the offer stating that the coverage duplicates Medicare 
coverage and should not be purchased. 

B. Standards for Basic ("Core") Benefits Common to All 
Benefit Plans 

Every issuer shall make available a policy or certificate 
including only the following basic "core" package of 
benefits to each prospective insured. An issuer may make 
available to prospective insureds any of the other 
Medicare Supplement Insurance Benefit Plans in addition 
to the basic "core" package, but not in lieu thereof. 

(1) Coverage of Part A Medicare Eligible Expenses 
for hospitalization to the extent not covered by 
Medicare from the 61st day through the 90th day in 
any Medicare benefit period; 

(2) Coverage of Part A Medicare Eligible Expenses 
incurred for hospitalization to the extent not covered 
by Medicare for each Medicare lifetime inpatient 
reserve day used; 

(3) Upon exhaustion of the Medicare hospital inpatient 
coverage including the lifetime reserve days, coverage 
of the Medicare Part A eligible expenses for 
hospitalization paid at the Diagnostic Related Group 
(DRG) day outlier per diem or other appropriate 
standard of payment, subject to a lifetime maximum 
benefit of an additional 365 days; 

( 4) Coverage under Medicare Parts A and B for the 
reasonable cost of the first three (3) pints of blood 
(or equivalent quantities of packed red blood cells, as 
defined under federal regulations) unless replaced in 
accordance with federal regulations; 

(5) Coverage for the coinsurance amount of Medicare 
Eligible Expenses under Part B regardless of hospital 
confinement, subject to the Medicare Part B 
deductible; 

C. Standards for Additional Benefits. 
additional benefits shall be included 
Supplement Benefit Plans "B" through 
provided by Section 10 of this regulation. 

The following 
in Medicare 
"J" only as 

(1) Medicare Part A Deductible: Coverage for all of 
the Medicare Part A inpatient hospital deductible 
amount per benefit period. 

(2) Skilled Nursing Facility Care: Coverage for the 
actual billed charges up to the coinsurance amount 
from the 21st day through the 100th day in a 
Medicare benefit period for posthospital skilled nursing 

facility care eligible under Medicare Part A. 

(3) Medicare Part B Deductible: Coverage for all of 
the Medicare Part B deductible amount per calendar 
year regardless of hospital confinement. 

( 4) Eighty Percent (80%) of the Medicare Part B 
Excess Charges: Coverage for eighty percent (80%) of 
the difference between the actual Medicare Part B 
charge as billed, not to exceed any charge limitation 
established by the Medicare program or stale law, and 
the Medicare-approved Part B charge. 

(5) One Hundred Percent (100%) of the Medicare 
Part B Excess Charges: Coverage for all of the 
difference between the actual Medicare Part B charge 
as billed, not to exceed any charge limitation 
established by the Medicare program or state taw, and 
the Medicare-approved Part B charge. 

(6) Basic Outpatient Prescription Drug Benefit: 
Coverage for fifty percent (50%) of outpatient 
prescription drug charges, after a two hundred fifty 
dollar ($250) calendar year deductible, to a maximum 
of one thousand two hundred fifty dollars ($1,250) in 
benefits received by the insured per calendar year, to 
the extent not covered by Medicare. 

(7) Extended Outpatient Prescription Drug Benefit: 
Coverage for fifty percent (50%) of outpatient 
prescription drug charges, alter a two hundred fifty 
dollar ($250) calendar year deductible to a maximum 
of three thousand dollars ($3,000) in benefits received 
by the insured per calendar year, to the extent not 
covered by Medicare. 

(8) Medically Necessary Emergency Care in a Foreign 
Country: Coverage to the extent not covered by 
Medicare for eighty percent (80%) of the billed 
charges for Medicare·eligible expenses for medically 
necessary emergency hospital, physician and medical 
care received in a foreign country, which care would 
have been covered by Medicare if provided in the 
United States and which care began during the first 
sixty (60) consecutive days of each trip outside the 
United States, subject to a calendar year deductible of 
two hundred fifty dollars ($250), and a lifetime 
maximum benefit of fifty thousand dollars ($50,000). 
For purposes of this benefit, "emergency care" shall 
mean care needed immediately because of an injury 
or an illness of sudden and unexpected onset. 

(9) Preventive Medical Care Benefit: Coverage for the 
following preventive health services: 

(a) An annual clinical preventive medical history 
and physical examination that may include tests and 
services from Subparagraph (b) and patient 
education to address preventive health care 
measures. 
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(b) Any one or a combination of the following 
preventive screening tests or preventive services, the 
frequency of which is considered medically 
appropriate: 

(I) Fecal occult blood test and/or digital rectal 
examination; 

(2) Mammogram; 

(3) Dipstick urinalysis for hematuria, bacteriuria 
and proteinuria; 

(4) Pure tone (air only) hearing screening test, 
administered or ordered by a physician; 

(5) Serum cholesterol screening (every five (5) 
years); 

(6) Thyroid function test; 

(7) Diabetes screening. 

(c) Influenza vaccine administered at any 
appropriate time during the year and Tetanus and 
Diphtheria booster (every ten (10) years). 

(d) Any other tests or preventive measures 
determined appropriate by the attending physician. 
Reimbursement shall be for the actual charges up to 
one hundred percent (100%) of the 
Medicare~approved amount for each service, as if 
Medicare were to cover the service as identified in 
American Medical Association Current Procedural 
Terminology (AMA CPT) codes, to a maximum of 
one hundred twenty dollars ($120) annually under 
this benefit. This benefit shall not include payment 
for any procedure covered by Medicare. 

(10) At-Home Recovery Benefit: Coverage for services 
to provide short term, at-home assistance with 
activities of daily living for those recovering from an 
illness, injury or surgery. 

(a) For purposes of this benefit, the following 
definitions shall apply: 

(i) "Activities of daily living" include, but are not 
limited to bathing, dressing, personal hygiene, 
transferring, eating, ambulating, assistance with 
drugs that are normally self- administered, and 
changing bandages or other dressings. 

(ii) "Care provider" means a duly qualified or 
licensed home health aide/homemaker, personal 
care aide or nurse provided through a licensed 
home health care agency or referred by a licensed 
referral agency or licensed nurses registry. 

(iii) "Home" shall mean any place used by the 
insured as a place of residence, provided that such 
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place would qualify as a residence for home health 
care services covered by Medicare. A hospital or 
skilled nursing facility shall not be considered the 
insured's place of residence. 

(iv) "At~home recovery visit" means the period of a 
visit required to provide at home recovery care, 
without limit on the duration of the visit, except 
each consecutive 4 hours in a 24-hour period of 
services provided by a care provider is one visit. 

(b) Coverage Requirements and Limitations 

(i) At-home recovery services provided must be 
primarily services which assist in activities of daily 
living. 

(ii) The insured's attending physician must certify 
that the specific type and frequency of at-home 
recovery services are necessary because of a 
condition for which a home care plan of treatment 
was approved by Medicare. 

(iii) Coverage is limited to: 

(I) No more than the number and type of at-home 
recovery visits certified as necessary by the 
insured's attending physician. The total number of 
at-home recovery visits shall not exceed the number 
of Medicare approved home health care visits under 
a Medicare approved home care plan of treatment; 

(II) The actual charges for each visit up to a 
maximum reimbursement of forty dollars ($40) per 
visit; 

(II!) One thousand six hundred dollars ($1,600) per 
calendar year; 

(IV) Seven (7) visits in any one week; 

(V) Care furnished on a visiting basis in the 
insured's home; 

(VI) Services provided by a care provider as 
defined in this section; 

(VII) At-home recovery visits while the insured is 
covered under the policy or certificate and not 
otherwise excluded; 

(VIII) At-home recovery visits received during the 
period the insured is receiving Medicare approved 
home care services or no more than eight (8) 
weeks after the service date of the last Medicare 
approved home health care visit. 

(c) Coverage is excluded for: 

(i) Home care visits paid for by Medicare or other 
government programs; and 
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(ii) Care provided by family members, unpaid 
volunteers or providers who are not care providers. 

(I!) New or Innovative Benefits: An issuer may, with 
the prior approval of the Commission, offer policies or~ 
certificates with new or innovative benefits in addition 
to the benefits provided in a policy or certificate that 
otherwise complies with the applicable standards. Such 
new or innovative benefits may include benefits that 
are appropriate to Medicare supplement insurance, 
new or innovative, not otherwise available, 
cost~effective, and offered in a manner which is 
consistent with the goal of simplification of Medicare 
supplement policies. 

§ 10. Standard Medicare Supplement Benefit Plans. 

A. An issuer shall make available to each prospective 
policyholder and certificateholder a policy form or 
certificate form containing only the basic "core" benefits, 
as defined in Section 9B o! this regulation. 

B. No groups, packages or combinations of Medicare 
supplement benefits other than those listed in this section 
shall be offered !or sale in this state, except as may be 
permitted in Section 9C(ll) of this regulation. 

C. Benefit plans shall be uniform in structure, language, 
designation and format to the standard benefit plans "A" 
through "J" listed in this subsection and conform to the 
definitions in Section 5 of this regulation. Each benefit 
shall be structured in accordance with the format provided 
in Sections 9B and 9C and list the benefits in the order 
shown in this subsection. For purposes of this section, 
"structure, language, and format" means style, 
arrangement and overall content of a benefit. 

D. An issuer may use, in addition to the benefit plan 
designations required in subsection C, other designations to 
the extent permitted by law. 

E. Make-up o! benefit plans: 

(I) Standardized Medicare supplement benefit plan 
"A" shall be limited to the Basic ("Core") Benefits 
Common to All Benefit Plans, as defined in Section 9B 
of this regulation. 

(2) Standardized Medicare supplement benefit plan 
"B" shall include only the following: The Core Benefit 
as defined in Section 9B of this regulation, plus the 
Medicare Part A Deductible as defined in Section 
9C(l). 

(3) Standardized Medicare supplement benefit plan 
"C" shall include only the following: The Core Benefit 
as defined in Section 9B of this regulation, plus the 
Medicare Part A Deductible, Skilled Nursing Facility 
Care, Medicare Part B Deductible and Medically 
Necessary Emergency Care in a Foreign Country as 
defined in Sections 9C(l), (2), (3) and (8) 

respectively. 

(4) Standardized Medicare supplement benefit plan 
"D" shall include only tile following: The Core Benefit 
(as defined in Section 9B of this regulation), plus the 
Medicare Part A Deductible, Skilled Nursing Facility 
Care, Medically Necessary Emergency Care in an 
Foreign Country and the At~Hmne Recovery Benefit as 
defined in Sections 9C(l), (2), (8) and (10) 
respectively. 

(5) Standardized Medicare supplement benefit plan 
"E" shaH include only the following: The Core Benefit 
as defined in Section 9B of this regulation, plus the 
Medicare Part A Deductible, Skilled Nursing Facility 
Care, Medically Necessary Emergency Care in a 
Foreign Country and Preventive Medical Care as 
defined in Sections 9C(I), (2), (8) and (9) 
respectively. 

(6) Standardized Medicare supplement benefit plan 
"F" shall include only the following: The Core Benefit 
as defined in Section 9B of this regulation, pius the 
Medicare Part A Deductible, the Skilled Nursing 
Facility Care, the Part B Deductible, One Hundred 
Percent (100%) of the Medicare Part B Excess 
Charges, and Medically Necessary Emergency Care in 
a Foreign Country as defined in Sections 9C(I), (2), 
(3), (5) and (8) respectively. 

(7) Standardized Medicare supplement benefit plan 
"G" shall include only the following: The Core Benefit 
as defined in Section 9B ol this regulation, plus the 
Medicare Part A Deductible, Skilled Nursing Facility 
Care, Eighty Percent (80%) ol the Medicare Part B 
Excess Charges, Medically Necessary Emergency Care 
in a Foreign Country, and the At-Home Recovery 
Benefit as defined in Sections 9C(I), (2), ( 4), (8) and 
(10) respectively. 

(8) Standardized Medicare supplement benefit plan 
"H" shall consist of only the following: The Core 
Benefit as defined in Section 9B of this regulation, 
plus the Medicare Part A Deductible, Skilled Nursing 
Facility Care, Basic Prescription Drug Benefit and 
Medically Necessary Emergency Care in a Foreign 
Country as defined in Sections 9C(l), (2), (6) and (8) 
respectively. 

(9) Standardized Medicare supplement benefit plan 'T' 
shall consist of only the following: The Core Benefit as 
defined in Section 9B of this regulation, plus the 
Medicare Part A Deductible, Skilled Nursing Facility 
Care, One Hundred Percent (!00%) of the Medicare 
Part B Excess Charges, Basic Prescription Drug 
Benefit, Medically Necessary Emergency Care in a. 
Foreign Country and At~Home Recovery Benefit as 
defined in Sections 9C(l), (2), (5), (6), (8) and (10) 
respectively. 

(10) Standardized Medicare supplement benefit plan 
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"J" shall consist of only the following: The Core 
Benefit as defined in Section 9B of this regnlation, 
plus the Medicare Part A Deductible, Skilled Nursing 
Facility Care, Medicare Part B Deductible, One 
Hundred Percent (100%) of the Medicare Part B 
Excess Charges, Extended Prescription Drug Benefit, 
Medically Necessary Emergency Care in a Foreign 
Country, Preventive Medical Care and At-Home 
Recovery Benefit as defined in Sections 9C(I), (2), 
(3), (5), (7), (8), (9) and (10) respectively. 

§ 11. Open Enrollment. 

A. No issuer shall deny or condition the issuance or 
effectiveness of any Medicare supplement policy or 
certificate available for sale in this Commonwealth, nor 
discriminate in the pricing of such a policy or certificate 
because of the health status, claims experience, receipt of 
health care, or medical condition of an applicant where an 
application for such policy or certificate is submitted 
during the six (6) month period beginning with the first 
month in which an individual (who is 65 years of age or 
older) first enrolled for benefits under Medicare Part B. 
Each Medicare supplement policy and certificate currently 
available from an insurer shall be made available to all 
applicants who qualify under this subsection without regard 
to age. 

B. Subsection A shall not be construed as preventing the 
exclusion of benefits under a policy, during the first six 
(6) months, based on a preexisting condition for which the 
policyholder or certificateholder received treatment or was 
otherwise diagnosed during the six (6) months before it 
became effective. 

§ 12. Standards for Claims Payment. 

A. An issuer shall comply with section !882(c) (3) of the 
Social Security Act (as enacted by section 408l(b)(2)(C) of 
the Omnibus Budget Reconciliation Act of 1987 (OBRA) 
1987, Pub. L. No. 100-203) by: 

(!) Accepting a notice from a Medicare carrier on 
dually assigned claims submitted by participating 
physicians and suppliers as a claim for benefits in 
place of any other claim form otherwise required and 
making a payment determination on the basis of the 
information contained in that notice; 

(2) Notifying the participating physician or supplier 
and the beneficiary of the payment determination; 

(3) Paying the participating physician or supplier 
directly; 

( 4) Furnishing, at the time of enrollment, each 
enrollee with a card listing the policy name, number 
and a central mailing address to which notices from a 
Medicare carrier may be sent; 

(5) Paying user fees for claim notices that are 
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transmitted electronically or otherwise; and 

(6) Providing to the Secretary of Health and Human 
Services, at least annually, a central mailing address 
to which all claims may be sent by Medicare carriers. 

B. Compliance with the requirements set forth in 
Subsection A above shall be certified on the Medicare 
supplement insurance experience reporting form. 

§ 13. Loss Ratio Standards and Refund or Credit of 
Premium. 

A. Loss Ratio Standards 

(1) Medicare Supplement policy form or certificate form 
shall not be delivered or issued for delivery unless the 
policy form or certificate form can be expected, as 
estimated for the entire period for which rates are 
computed to provide coverage, to return to policyholders 
and certificate holders in the form of aggregate benefits 
(not including anticipated refunds or credits) provided 
under the policy form or certificate form: 

(a) At least seventy-five percent (75%) of the 
aggregate amount of premiums earned in the case 
of group policies, or 

(b) At least sixty-five percent (65%) of the 
aggregate amount of premiums earned in the case 
of individual policies, calculated on the basis of 
incurred claims experience or incurred health care 
expenses where coverage is provided by a health 
maintenance organization on a service rather than 
reimbursement basis and earned premiums for such 
period and in accordance with accepted actuarial 
principles and practices. 

(2) All filings of rates and rating schedules shall 
demonstrate that expected claims in relation to 
premiums comply with the requirements of this 
section when combined with actual experience to date. 
Filings of rate revisions shall also demonstrate that 
the anticipated loss ratio over the entire future period 
for which the revised rates are computed to provide 
coverage can be expected to meet the appropriate loss 
ratio standards. 

B. Refund or Credit Calculation 

(1) An issuer shall collect and file with the 
Commission by May 31 of each year the data 
contained in the reporting form contained in Appendix 
A for each type in a standard Medicare supplement 
benefit plan. 

(2) If on the basis of the experience as reported the 
benchmark ratio since inception (ratio I) exceeds the 
adjusted experience ratio since inception (ratio 3), 
then a refund or credit calculation is required. The 
refund calculation shall be done on a statewide basis 
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for each type in a standard Medicare supplement 
benefit plan_ For purposes of the refund or credit 
calculation, experience on policies issued within the 
reporting year shall be excluded_ 

(3) A refund or credit shall be made only when the 
benchmark loss ratio exceeds the adjusted experience 
loss ratio and the amount to be refunded or credited 
exceeds a de minimis level. Such refund shall include 
interest from the end of the calendar year to the date 
of the refund or credit at a rate specified by the 
Secretary of Health and Human Services, but in no 
event shall it be less than the average rate of interest 
for 13-week Treasury notes_ A refund or credit against 
premiums due shall be made by September 30 
following the experience year upon which the refund 
or credit is based. 

C Annual filing of Premium Rates_ 

An issuer of Medicare supplement policies and 
certificates issued before or after the effective date of this 
regulation in this Commonwealth shall file annually its 
rates, rating schedule and supporting documentation 
including ratios of incurred losses to earned premiums by 
policy duration for approval by the Commission in 
accordance with the filing requirements and procedures 
prescribed by the Commission_ The supporting 
documentation shall also demonstrate in accordance with 
actuarial standards of practice using reasonable 
assumptions that the appropriate loss ratio standards can 
be expected to be met over the entire period for which 
rates are computed. Such demonstration shall exclude 
active life reserves. An expected third-year loss ratio 
which is greater than or equal to the applicable 
percentage shall be demonstrated for policies or 
certificates in force less than three (3) years_ 

As soon as practicable, but prior to the effective date of 
enhancements in Medicare benefits, every issuer of 
Medicare supplement policies or certificates in this 
Commonwealth shall file with the Commission, in 
accordance with the applicable filing procedures of this 
Commonwealth: 

(I) (a) Appropriate premium adjustments necessary 
to produce loss ratios as anticipated for the current 
premium for the applicable policies or certificates. 
Such supporting documents as necessary to justify 
the adjustment shall accompany the filing_ 

(b) An issuer shall make such premium adjustments 
as are necessary to produce an expected loss ratio 
under such policy or certificate as will conform with 
minimum loss ratio standards for Medicare 
supplement policies and which are expected to 
result in a loss ratio at least as great as that 
originally anticipated in the rates used to produce 
current premiums by the issuer for such Medicare 
supplement policies or certificates. No premium 
adjustment which would modify the loss ratio 

experience under the policy other than the 
adjustments described herein shall be made v;ith 
respect to a policy at any time other than upon its 
renewal date or anniversary date. 

(c) If an issuer fails to make premium adjustments 
acceptable to the Commission, the Commission may 
order premium adjustments, refunds or premium 
credits deemed necessary to achieve the loss ratio 
required by this section_ 

(2) Any appropriate riders, endorsements or policy 
forms needed to accomplish the Medicare supplement 
policy or certificate modifications necessary to 
eliminate benefit duplications with Medicare_ Such 
riders, endorsements or policy forms shaH provide a 
clear description of the Medicare supplement benefits 
provided by the policy or certificate_ 

D_ Public Hearings 

The Commission may conduct a public hearing to gather 
information concerning a request by an issuer for an 
increase in a rate for a policy form or certificate form 
issued before or after the effective date of this regulation 
if the experience of the form for the previous reporting 
period is not in compliance with the applicable loss ratio 
standard. The determination of compliance is made 
without consideration of any refund or credit for such 
reporting period_ Public notice of such hearing shall be 
furnished in a manner deemed appropriate by the 
Commission. 

§ 14_ Filing and Approval of Policies and Certificates and 
Premium Rates. 

A. An issuer shall not deliver or issue for delivery a 
policy or certificate to a resident of this Commonwealth 
unless the policy form or certificate form has been filed 
with and approved by the Commission in accordance with 
filing requirements and procedures prescribed by the 
Commission. 

B. An issuer shall not use or change premium rates for 
a Medicare supplement policy or certificate unless the 
rates, rating schedule and supporting documentation have 
been filed with and approved by the Commission in 
accordance with the filing requirements and procedures 
prescribed by the Commission. 

c 

(I) Except as provided in Paragraph (2) of this 
subsection, an issuer shall not file for approval more 
than one form of a policy or certificate of each type 
for each standard Medicare supplement benefit plan_ 

(2) An issuer may offer, with the approval of the 
Commission, up to four ( 4) additional policy forms or 
certificate forms of the same type for the same 
standard Medicare supplement benefit plan, one for 
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each of the following cases: 

D. 

(a) The inclusion of new or innovative benefits; 

(b) The addition of either direct response or agent 
marketing methods; 

(c) The addition of either guaranteed issue or 
underwritten coverage; 

(d) The offering of coverage to individuals eligible 
for Medicare by reason of disability. 

(3) For the purposes of this section, a "type" means 
an individual policy or a group policy. 

(!) Except as provided in Paragraph (I) (a), an issuer 
shall continue to make available for purchase any 
policy form or certificate form issued after the 
effective dale of this regulation that has been 
approved by the Commission. A policy form or 
certificate form shall not be considered to be 
available for purchase unless the issuer has actively 
offered it for sale in the previous twelve (12) months. 

(a) An issuer may discontinue the availability of a 
policy form or certificate form if the issuer provides 
to the Commission in writing its decision at least 
thirty (30) days prior to discontinuing the 
availability of the form of the policy or certificate. 
After receipt of the notice by the Commission, the 
issuer shall no longer offer for sale the policy form 
or certificate form in this Commonwealth. 

(b) An issuer that discontinues the availability of a 
policy form or certificate form pursuant to 
Subparagraph (a) shall not file for approval a new 
policy form or certificate form of the same type for 
the same standard Medicare supplement benefit plan 
as the discontinued form for a period of five (5) 
years after the issuer provides notice to the 
Commission of the discontinuance. The period of 
discontinuance may be reduced if the Commission 
determines that a shorter period is appropriate. 

(2) The sale or other transfer of Medicare supplement 
business to another issuer shall be considered a 
discontinuance for the purposes of this subsection. 

(3) A change in the rating structure or methodology 
shall be considered a discontinuance under Paragraph 
(!) unless the issuer complies with the following 
requirements: 

(a) The issuer provides an actuarial memorandum, 
in a form and manner prescribed by the 
commissioner, describing the manner in which the 
revised rating methodology and resultant rates differ 
from the existing rating methodology and resultant 
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rates. 

(b) The issuer does not subsequently put into effect 
a change of rates or rating factors that would cause 
the percentage differential between the discontinued 
and subsequent rates as described in the actuarial 
memorandum to change. The Commission may 
approve a change to the differential which is in the 
public interest. 

(1) Except as provided in Paragraph (2), the 
experience of all policy forms or certificate forms of 
the same type in a standard Medicare supplement 
benefit plan shall be combined for purposes of the 
refund or credit calculation prescribed in Section 13 
of this regulation. 

(2) Forms assumed under an assumption reinsurance 
agreement shall not be combined with the experience 
of other forms for purposes of the refund or credit 
calculation. 

§ 15. Permitted Compensation Arrangements. 

A. An issuer or other entity may provide commission or 
other compensation to an agent or other representative for 
the sale of a Medicare supplement policy or certificate 
only if the first year commission or other first year 
compensation is no more than two hundred percent 
(200%) of the commission or other compensation paid for 
selling or servicing the policy or certificate in the second 
year or period. 

B. The commission or other compensation provided in 
subsequent (renewal) years must be the same as that 
provided in the second year or period and must be 
provided for no fewer than five (5) renewal years. 

C. No issuer or other entity shall provide compensation 
to its agents or other producers and no agent or producer 
shall receive compensation greater than the renewal 
compensation payable by the replacing issuer on renewal 
policies or certificates if an existing policy or certificate is 
replaced. 

D. For purposes of this section, "compensation" includes 
pecuniary or non-pecuniary remuneration of any kind 
relating to the sale or renewal of the policy or certificate 
including but not limited to bonuses, gifts, prizes, awards 
and finders fees. 

§ 16. Required Disclosure Provisions. 

A. General Rules. 

(1) Medicare supplement policies and certificates shall 
include a renewal or continuation provision. The 
language or specifications of such provision shall be 
consistent with the type of contract issued. Such 
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prov1s10n shall be appropriately captioned and shall 
appear on the first page of the policy, and shall 
include any reservation by the issuer of the right to 
change premiums and any automatic renewal premium 
increases based on the policyhOlder's age. 

(2) Except for riders or endorsements by which the 
issuer effectuates a request made in writing by the 
insured, exercises a specifically reserved right under a 
Medicare supplement policy, or is required to reduce 
or eliminate benefits to avoid duplication of Medicare 
benefits, all riders or endorsements added to a 
Medicare supplement policy after date of issue or at 
reinstatement or renewal which reduce or eliminate 
benefits or coverage in the policy shall require a 
signed acceptance by the insured. After the date of 
policy or certificate issue, any rider or endorsement 
which increases benefits or coverage with a 
concomitant increase in premium during the policy 
term shall be agreed to in writing signed by the 
insured, unless the benefits are required by the 
minimum standards for Medicare supplement policies, 
or if the increased benefits or coverage is required by 
law. Where a separate additional premium is charged 
for benefits provided in connection with riders or 
endorsements, such premium charge shall be set forth 
in the policy. 

(3) Medicare supplement policies or certificates shall 
not provide for the payment of benefits based on 
standards described as "usual and customary," 
"reasonable and customary" or words of similar 
import. 

( 4) If a Medicare supplement policy or certificate 
contains any limitations with respect to preexisting 
conditions, such limitations shall appear as a separate 
paragraph of the policy and be labeled as "Preexisting 
Condition Limitations." 

(5) Medicare supplement policies and certificates shall 
have a notice prominently printed on the first page of 
the policy or certificate or attached thereto stating in 
substance that the policyholder or certificateholder 
shall have the right to return the policy or certificate 
within thirty (30) days of its delivery and to have all 
premiums made for the policy refunded if, after 
examination of the policy or certificate, the insured 
person is not satisfied for any reason. 

(6) Issuers of accident and sickness policies or 
certificates which provide hospital or medical expense 
coverage on an expense incurred or indemnity basis, 
other than incidentally, to a person(s) eligible for 
Medicare by reason of age shall provide to such 
applicants a Medicare Supplement Buyer's Guide in 
the form developed jointly by the National Association 
of Insurance Commissioners and the Health Care 
Financing Administration and in a type size no smaller 
than !2 point type. Delivery of the Buyer's Guide shall 
be made whether or not such policies or certificates 

are advertised, solicited or issued as Medicare 
supplement policies or certificates as defined in this 
regulation. Except in the case of direct response 
issuers, delivery of the Buyer's Guide shall be made 
to the applicant at the time of application and 
acknowledgement of receipt of the Buyer's Guide shall 
be obtained by the issuer. Direct response issuers shall 
deliver the Buyer's Guide to the applicant upon 
request but not later than at the time the policy is 
delivered. 

B. Notice Requirements. 

(l) As soon as practicable, but no later than thirty 
(30) days prior to the annual effective date of any 
Medicare benefit changes, an issuer shall notify ils 
policyholders and certificateholders of modifications it 
has made to Medicare supplement insurance policies 
or certificates in a format acceptable to the 
Commission. Such notice shall: 

(a) Include a description ol revisions to tlw 
Medicare program and a description of each 
modification made to the coverage provided under 
the Medicare supplement policy or certificate, and 

(b) Inform each policyholder or celiificateholder as 
to when any premium adjustment is to be made due 
to changes in Medicare. 

(2) The notice of 
premium adjustments 
clear and simple 
comprehension. 

benefit modifications and any 
shall be in outline form and in 
terms so as to facilitate 

(3) Such notices shall not contain or be accompanied 
by any solicitation. 

C. Outline of Coverage Requirements for Medicare 
Supplement Policies. 

(1) Issuers shall provide an outline of coverage to aH 
applicants at the time application is presented to the 
prospective applicant and, except for direct response 
policies, shall obtain an acknowledgement of receipt of 
such outline from the applicant; and 

(2) If an outline of coverage is provided at the lime 
of application and the Medicare supplement policy or 
certificate is issued on a basis which would require 
revision of the outline, a substitute outline of coverage 
properly describing the policy or certificate shall 
accompany such policy or certificate when it is 
delivered and contain the following statement, in no 
less than twelve (12) point type, immediately above 
the company name: 

"NOTICE: Read this outline of coverage carefully. It is 
not identical to the outline of coverage provided upon 
application and the coverage originally applied for has 
not been issued." 
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(3) The outline of coverage provided to applicants 
pursuant to this section consists of four parts: a cover 
page, premium information, disclosure pages, and 
charts displaying the features of each benefit plan 
offered by the issuer. The outline of coverage shall be 
in the language and format prescribed below in no 
less than twelve (12) point type. All plans A-J shall be 
shown on the cover page, and the plan(s) that are 
offered by the issuer shall be prominently identified. 
Premium information for plans that are offered shall 
be shown on the cover page or immediately following 
the cover page and shall be prominently displayed. 
The premium and mode shall be stated for all plans 
that are offered to the prospective applicant. All 
possible premiums for the prospective applicant shall 
be illustrated. 

( 4) The following items shall be included in the 
outline of coverage in the order prescribed below. 
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(COMPANY NAME) 
Outline of Medicare Supplement Coverage-Cover Page: 

Benefit Plan(~) ___ [inscn leller(s) of plans(~) being offered] 

Medicare suppk:mem insurance can be sold in only ten standard plan.s. This etlan shows the benefits included in each plan. 
EYery oompany must make available Plan 'A·. Some plans may not be available in yourfitate. 

BASIC BENEFITS: Included in all Plans. 
Hmpttah.l.ation: Pan A roiruurance plus roYerage ror 365 additional days after Medicare bcne.lil!i end. 
Medtcal Expem.es: Pan B roiruurance (20'% ofMedici!rc-approved expewes). 
Blood: Fintthre-e pml.l of blood each year. 

PREMIUM INFORMATION [Boldface Type] 

We (insert issuer's name] can only raise your premium if we raise the 
premium for all policies like yours in this State. {If the premium is 
based on the increasing a$e of the insured, include information 
specifying when premiums will change.] 

DISCLOSURES [Boldface Type] 

Use this outline to compare benefits and premiums among policies. 

READ YOUR POUCY VERY CAREFUl.L Y [Boldface Type] 

This is only an outline describing your policy's most imponant 
features. The policy is your insurance contract. You must read the 
policy itself to understand all of the rights and duties of both you and 
your insurance company. 

RIG liT TO RETURN POUCY [Boldface Type] 

If you find that you are not satisfied with your policy, you may rerum 
it to [i.nsen: issuer's address]. If you send the )Xllicy back to us within 
30 days after you receive it, we wi!l treat the policy as if it had never 
been 1ssued and return all of your payments. 

POUCY REPlACEMENT (Boldface Type] 

If you are replacing another health insurance policy, do NOT cancel it 
until you have actually received your new policy and are sure you wam 
to keep it. 

NOTICE [Boldface Type] 

This policy may not fully cover all of your medical costs. 

[for agents:} 
Neither [insert company's namcJ nor its agents are connected with 
Medicare. 

!for direct response:J 
insert company's name] is not connected with MediC31"e. 

This outline of coverage does not give all the details of Medicare 
coverage. Contact your local Social Secunty Office or consult -rhe 
Medicare Handbook" for more details. 
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COMPlETE ANSWERS ARE VERY IMPORTANT [Boldface Type] 

When you fill out the application for the new policy, be sure to answer 
truthfully and completely all questions about your medical and health 
history. The company may cancel your policy and refuse to {'3Y ~ 
claims if you leave out or Calsi(y important medical informatJon. llf 
t.hc policy or certificate i.s guaranteed issue, this paragraph oecd not 
appear.) 

Review the application carefully before you sign iL Be cenain that all 
information bas been properly recorded. 

[Include for each plan prominenlly identified in the cover page, a 
chart showing the service!>, Medic.are payments, plan parroeots and 
insured payments for each plan, us1ng the same language, 10 the same 
order, using uniform layout and format as shown in the charts below. 
No mor~ than four plans may be sh~ on one ~h~ For purposes of 
illustration., charts for each plan are mcluded 10 thts regulatiOn. An 
issuer may use additional benefit plan designations on these charts 
pursuant to Section 100 of this regulation.! 

[Include an explanation of any innovative benefits on the cover page 
and in the chart. in a manner approved by the Commission.] 
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Fli"S!20davs All appr011cd amounts "' "' 21stlhru JOOth day All but S81.50 a day lli'toS8150aday so JOist day and after "' ""=• 
BLOOD 
FII'St3pint:!l so 

wt:!l 
., 

Additional amounts 100% so 

HOSPICE CARE: 
Av;nlable as long as )'Our doctor AU bm very limited so 

""'~ cerutid )'OU are terminaUy ill and C.Oimllf4oce for out-
)'OU elect 10 receive these patient drugi aDd .. ~ mpauenl reopLtc care 
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PLANC 

MEDICARE (PART 8) - MEDICAL SERVICES- PI!R CALENDAR YEAR 

•Ono,;c ~~~~been bWed SlOO ofMedican:-Apj:lrow:<:l I.IDOODI$ rot~ seMc:ai {Whkharc DOted wtth 
;~n astcrik, }UUr Part B DedoctJ.ble willllilvc been met for \be calelldarpr. 

SERVICES 

MEDICAL EXPENSES -
IN OR OUT OFTI-IE HOSPITAL 
AND OUTPATIENTHOSPIT..U. 
TREATMENT', sw:h :u Physician's 
service!~, inpatient and outpatient 
medical and surgi:als.el"'ice!! and 

~~~·~=~a:~.:able 
~:r's~~~~~~ 

Appi'OIIed.AmouniS• 
Remainder of Medicare 

Appr<Md AmoUDIS 
Part B ~ OJarg.:s (~ 

McdK:are ApproYed 

-~-
BLOOD 
First 3 pin!S 
Next SIOJOC Medicare Approved 

Amounts• 
Remainder of Medicare AppnM:d 

Amounts 

CLINICAL LABORATORY 
SERVICES - BLOODTEST'S 
FOR DIAGNOSfiCSERVICES 

HOME HEAL Til CAR.E 
MEDICARE APPROVED 
SERVICES 
-Medic..:lUy necessary5killcd 
care services and medical 
suppli<:s 

-Durable medical <:<juipiDCIII 
FirstS!OOofMeo:b::arc 

ApprO\o'ed Amounts• 
Remainder of Me.!ica<e 

ApprtM.:d Amounts 

MEDICARE PAYS PLAN PAYS YOU PAY 

so SlOO (PartB Dcducr.iblc) so 

""' - so 
so so AJJa .. 

so AOO.a so 
so $100 (Pan B Dedi.I.':Uble) so 

""' 20% so 

100% so so 

PARTSA&B 

100% 

so 

""' 

., so 

Stoo (Pm B OeductJ.bk) 1 SO 

,.. l so 

OTI£ER BENEFITS- NOT COVERED BY MEDICARE 

FOREIGN TRAVEL -
NOT COVERED BY MEDICARE 
Medically necessary emergency 
care seJ'VlCe he ginning dunng 
the first 60 days of each trip out
side the USA 

Fil>t Sl.SO each calendar J"='!T 
Remamder of Charge$ 

so 
so 

I 

~'"' IUWm< =•-~ ~ '"' omo~u~, 
imum l>enefu ol S..SO,IJ1lj tile S...<.Q,O:.Xl l.Jitumc 

=mum 
L_ ______________ _L ____ ~_,~,.--~-----

I 

J 

PLANO 

MEDICARE. (PART A)- HOSPITAL SERVICES- PER BENEFIT PERIOD 

'A benefit period begins on tbe fim day J'OU rcceiYe scrvi;e as 111 inplllic:Dt in a hor;pir.al aod ends 
after }":lu ha"l: been out of !be bllspLtal and have oot rccciYed !.ltillc:d care m uy otber lil<:llity for 60 
dar> in a row. 

i SERVICES MEDICARE PAYS Pf-.\N PAYS YOU PAY 

HOSFITALIZATION• 

I 
Semipriv.ue nx>m and boanl, 
general nur:sing and mill-
ccllanc:ous services and supp!ic:s 

~'f!::.Uda~day All but Sfi52 S6S2 (Pan A Deduc:ublc:) 1 SO 
All but S\63 a day Sl6Ja day SO 

9lst day and after; 
- Wbile ll'!ing 00 lifetime 

rcsc~da)'!!l AU but S326 a day S326a day so 
' 

- Once lifetime~ da)'!!l 
are used: 

- Additionai36S daY'I so 100% of Medicate so 
Eligible ~mc:s 

- ~nd th~ Additional 

"' so AJIO.a "'~ 

; SKILLED NURSING FACR.ITY 
CAR£• 
You mmt meet Medicare's 
requiremenu, iocluding having 
been in a hospital for at least 
3 days and entered a Medicare-
approwd facility within 30days 
afler leaving the hospiU!I 

All appro...ed amounts "' so First20days 
21st thru \CO!h day ~but $81.50 a day ~to$8\.50aday so lOIS\ day and after All=• 

BLOOD 
Ftr.>IJ pints "' ~t!l ., 
Additional amouoiS 100% so 

' ! HOSPICE CARE 
:Available as long as }'JUT doctor All but ~ry limited "' "'"= certifies }'JU are temunally ill and coinsurance for ou1-
lyou elect U) recer.oe the:le paliem drug~- and 
~~~ tnpaucnt rcspne care 
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PLANO 

MEDICARE (PART B)- MEDICAL SERVICES- PER CALENDAR YEAR 

~Ono:e you have been bilkd SlOOor Medicarc-Appr(~Wed amounu ror COYCred scrvEc:s (wllil:h are DOled witl:l 
an as1erik), }OW' Pan 8 Deductible will ba...e been mc:t for tbc alcDdu yeu. 

SERVICES MEDICAitE PAYS ~PAYS YOU PAY 

MEDICAL EXPENSES -
IN OR our OFTiiE HOSPITAL 
AND OUI'PATIENT HOSPITAL. 
TREATMENt", sucbu Pb)5ician'$ 
scrvicel, illpalic:nt aod ourpatKnt 
medical aPd surgat scMccs md 

~.!:.:·!!~tic;ar:!~.!blc 
~s~~re~ 
Ap~Amounu• "' Remamder of Medicare "' SJOO (Pan B Deductible) 

Approved Amounl5 ""' ""' "' Pan B Exess Charges (AblM: =::\ApproYCd "' "' Alliliu 

BLOOD 
FirstJ piDts "' Allilio "' Nex~. $100 of Mcdi<:;on:: Appi'OI'ed 

"' Amoi1DlS0 so SIOO (Pan B Deductible) 
RemaiDd.cr or Medicare Appi'(M:'d 

Amounts .,., 
""' "' 

CLINICAL LABORATORY 
SERVICES - BLOOD TESTS 100% "' so 
FOR DIAGNOSTIC SERVICES 

/crmlinuf'd\ 

I 

PIAN D (toatinucd) 

PARTSA&B 

SERVICES MEDICARBPAYS PIAN PAYS 

HOME HEALTII CARE: 
MEOICA.REAPPROVEO 
SERVICES 
-Mcdi:::111y DCICCISUJmlkd 
care scrvi=l md mcdll;a! 
supplies 

- Dur.~blc J:tledEal eq<ripmeol 
Fust SJOO of McdiAI'C 

100% "' 
~=~=:e "' "' Approved Amounlll .,.. 

""' 
AT-HOMERECOVERY 
SERVICES- NOT COVERED 
BY MEDICARE 
Home care certified by your doc-

10r, lor penooal. carc during 
recoYery frorQ aa injury cw skk-
IIC$5 for wllic:b Medio:.:arc 
appro.oed a Home Care Treatment 

••• 
- Benefit for each visit "' Aaual Charge tD S40 

I visit 
- Number of visits cow:red 

(must be receiw>:l wilhin 8 
weeks of last Medicare 
Approved visit) "' ~ed~~~ ~~~~~~ris-

ils, nm to en:eed 7 each 

-~· -Calendar r maximum so SHOO 

arHER BENEFITS- NOT COVERED BY MEDICARE 

FOREIGN TRAVEL-
NOT COVERED BY MEDICARE 
MedicaUy n=ry emergeoq• 
care 5ei'VICC:'i beginning during 
the fint60 days of each trip out-
'ide the USA 

FII"St $2.50 each calclldu year 
Remainder of Charges 

Sl1 
so 

so 
Ill)<,{, to a lifetime I!Ull
imwn t>cncfit of 150,(U) 

YOUf'AY 

"' 
SIOO (Pan B Dedllellblc) 

"' 

... ~ 

I P.50 
1 :.'1.J">, aod amounts """r 
I the S..."'J,WQ w~uroe 

=== 

Vl -~ ..... 
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n = .., 
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~ ..... ..... = = n = a 
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Pl.AH B 

MEDICARE (PART A)- HOSPITAL SE!RV1CF.S- PER BENEFIT PERIOD 

"A benefit period begim on the first day you rccei\oe $Crvice u an lnpatieruln a bospi13! and ends 
after you baYe t.«n out of the bospll.al and haw: not rcc.eM:<J Rilled care in 11.11yother f3Ciijty ror ~ 
da~ in a row. 

SERVICES MEDICARE PAYS PLAN PAYS 

HOSPITALIZATION" 
Semiprivate room aod .board. 
general nlli"Sin! and IIID-

cellaDCOIII !leTVlCCS and Jupplies 
All but $65'2 S6S2 (Pan A Deductible) ~':::~~day so 
AU but.Sl63 a day Sl63 a d.ay so 91:11 <i:ly and after. 

- W1ille using 60 lifel:lmc 
reserve day.!. 

- Once lifetime resen.:: days 
are used.: 

All bu.t $326 a day S32ti a day "' 
- Additional365 days "' lt::ll%ofMedicare 

Elipblc Expo:= 
so 

YOU PAY 

- ~nd tbc Additional 

"'~ "' "' AIIC..o 

SKILLED NURsiNG FACILITY 
CARE• 
You mustlllCCt Medicate's 
requirements, including having 
been in a hospila.l for at least 
3 days and entered a Medicare-

:J:~~~~gc~~;!~~days 
so Fim 20days An apprOYed amounts so 21st thru IOOlh day ~lbmS81.50aday iff to $81.50 a day so lOis\ day and after 

All=• 

BLOOD 
F~nt3 pints "' ~· so Additional amount:s 100% so 

HOSPICE CARE 

[&•~· Av.~tlab!e as long as yo~ doctor An but YefY limited ., 
cenlli"-'1 you are terminally ill and coinsur-.utcc for out-
J"JU elect to recerve l.llese patient drugs and 
services mpancnt rcsptte care 

' 
' 

PLANE 

MEDICARE (PART B) - MEDICAL SERVICES - PER Cl.J.ENDAR YEAR 

"Once~~~~ been billed S!OO ofMedicare-Appt'IJYO:.I amounu for 00\'eTe<l services (wbicll are ootcd Wll.h 
an a5terik, ~ur Pan B Deducuble Will hav.:: been 1111:1 for 1bc calendar year. 

SERVICES 

MEDICAL EXPENSES -
IN OR OUT OFTIIE HOSPITAL 
AND OlJtl>ATIENt'HosPITAL 
TREATMENT,sucll as Pbysician's 
services, inpatient and outpatient 
medicaland!urgil:al~aud 

~~~·J'=a:a::r.:~ble 
~~s~~meM~ 

Appi'O\'ed AmouniS4 
Remainder of Medi:arc 

ApproYed Amounts 
Part B Elass Charga (~ 
Medic.arc:Ap~d 

-~· 
BLOOD 
Fma3pinu 
Next SIOO of Medkare Approved 

AmounlS• 
Remainder of Medicare AppfOYed 

AmDI.!nts 

CLINICAL lABORATORY 
SERVICES - BLOOD TESrS 
FOR DIAGNOSTICSERVlCES 

HOME HEAL Til CARE 
MEDICARE APPROVED 
SERVlCES 
- Medic.:olly ne.:essary skilled 
care se!Vices and medical 
supplk:s -Durable medi:aJ: cquipmenl 
Fll'St SIOO of Medicare: 

Appro.ed AmouniS4 

Rc:mamdc:r or Medicare 
Appi'O\'edAmounu 

MEDICARE PAYS PLAN PAYS 

so ., 
""' ,.,. 
"' 01 

01 AllC..o 

"' "' 
""' ""' 
100% so 

PARTSA&B 

100% 

so 

""' 

so 

so 

""' 

YOU PAY 

SUll (Part B Deductible) 

"' 
All C..• 

., 
SIOO (Pan B Deducullle) 

01 

so 

I"' 
i SlOO tPan B D..-ductiNe) 

I"' 
\conunu~"d) 

Cl:! -~ -('!) 
~ = ., 
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f'l-o\N E (amliaued) 

OTHER BENEFITS- NOT COVERED BY MEDICARE 

SERVICES MEDICARE PAYS PLAN PAYS 

FOREIGN TRAVEL-
NOf COVERED BY MEDICARB 
Mcdil::llly~~ncy 
~:;ue services beginning during 

llbe lint 60 days of each aipovt-
si4e lbe USA 

F~nt S2SO each alelldar year so "' Remainder oC Charges "' .!l1.lli 10 a lifetime m:u:-
Unum bcDCiit of SSO.OCO 

PREVENTIVE MEDICAL CARE 
BENEFIT-NOTCOVE.RED BY 
MEDICARE 

='!J':r~a:r:;e: 
occult blood rests.digil:l.l ~ 
e.um, mammogr.uo, beannJ 
screening, dipstick urinatysi!l, 
diabet~ :;o;recning, thyroid fu!lc-
lion ten, inlluc1123 sbol, tetanus 
and diptheria boalter and edllCl-
tion, administered or ordered by 
your doctor wllen not co.oered by 
Medicare 

First S120each calendar year so S!20 
Additional charges so so 

YOU PAY 

i 

I 

i 
""' i ::!!)% ~nd :uDOWlU ~ 

lbe $50.000 ti!came 
~= 

"' AIIO.o 

' 

SERVICES 

HOSPITALIZATION• 
Semiprivate romn and bo!ml, 
gcnerallluning_ and mis-
cellancoos scrv.;cs aDd supplies 

~~:::a.ruday 
9lst day and ~r. 
- While using 60 lifetime 

R:SCTW: da)'l 
- Once lifetime:~ days 

are used: 
- Additional.36Sda)1o 

- ~nd the Additional .. ~ 
SKILLED NURSING FACILITY 
CARE" 
You mu:st meet Mcdk:arc'l 
requirements, including having 
b«n in a hospital for at least 
3 days and entered a Medicare-
a~proved facility within 30 days 
a ter leaving the hospital 

First20days 
21st thru IOOth day 
!Olst day and afler 

BLOOD 
Frrst J pints 
Additional amounts 

HOSPICE CARE 
Available as long as your doctor 
certifies you are ternunally ill and 
you elect to recci\IC these 
~= 

MEDICARE PAYS 

AllbutS6S2 
All but SH'i3 a 4ay 

AD but S326 a day 

so 

so 

All apprOIIed amoun~ 
AllbutSBL..SOaday 
so 

so 
100% 

All but very limited 
cni.n:HI111nce foe out-
pauent dmg5 aDd 
tnptuent resp1u: c:.n: 

rt..AN PAYS YOU PAY 

S6S2 {P:utA Deduruble) I SO 
Sllila<b.y ·.so 

S326aday so 

t(l)<Jf,ofMedbre so 
Eligible E.q>casc:s 

so AIIO.o 

so so 
iftoS81.50aday so 

All=• 

i,ji.n£5 so 
so 

' 

so I Salam: 

I 

I 
' 

Vl ..... 
~ ..... 
I'D 
n 
0 
"1 
'0 
0 
"1 
~ ..... ..... 
0 

= n 
0 
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PLANP 

MEDICARE (PART B)- MEDICAL SERVICES- PER CALENDAR YEAR 

•Once you~ been billed $100 of Medicarc-Approo.o:d IJDOUDU for WYefl:d .services (wttil;h ue ootcd witb. 
•n astclik),J'OUI" Part B DediiCIIblc will b.a-.e been met lor the aleodar year. 

SERVICES 

MEDICAL E!XPENSES -
!NOR Ol!l' OFTIIE HOSPITAL 
AND OlJll> A TIENT HOSPITAL 
TREATMENT, such as Pbr.;idan's 
services. iDpaoent and outpatielll 
medical. and surgical services and 

~~:·J!~~~~!ble 
rnr:~s~~~ 

Approw:d Amouno" 
RemainUcr ol Medicare 

Appt'O'o'C<!Amounlll 
Pan B E=::ss Cllargc:s (~ 

Me<iicarc ApproYed 

-~" BLOOD 
Erst lpiDo 
Next S tOO of Medi:are A!'Pf'O\"Cd 

Amounts• 
Remainder of Medicare Approved 

Amounts 

CLINICAL LABORATORY 
SERVICES - BUX>D TESTS 
FORDIAGNOSTICSERVICES 

HOME HEAL TI-l CARE 
MEDICARE APPROVED 
SERVICES 
- Medi::!.Uy necessary sl<iDed 
c:~re .sef\'ices aDd medical 
lUppU., 

-DUI;Ible medical. e<juipment 
FtrstllOO of Mcdi:are 

Approved Amoums• 
Rem.ainder oC MediCare 

App!UYed Amounts 

MEDICARE PAYS PLAN PAYS 

"' SIOO (Pan B De4uctibk:) "' 
""' .,.. 

"' 
"' 1<m> ., 
so All""'" ., ., $100 (Pan B Deducnble) "' .,.. 

""' so 

100% so so 

- ··--·- I 

PARTS A&. B 

100% 

so 

""' 

I 

"' ISO 
S!OO (Pan B Deducnbk:l I SO 

20% I so 

YOU PAY 

OTHER Bl!NEFITS- NOT COVERED BY MEDICARE 

I 

FOREIGN TRAVEL-
NOT COVERED BY MEDICARE 
Medically nec=ry emcr~enq 
care se!VlCCS begmnmJt dunn~ 

l th~ first no days of eacll Ulp o-ut
SJdc the USA I Fim Sl50 each calendar year 

1 

Rcrruundcr of Charges 
so 
so 

41· 

I 
ISO 

RC/'i<, to a ltfelime nlal
imum t>en~tit ol150.(U) 

"-" ~O'C am! aml>ums 0\"r 
the S::.t.lJUO hf~llrne 
m:l\lmum 

J 
I 
I 

l 
I 
I 

PLANO 

MEDICARE (PART A)- HOSPITAL SERVICES- PER BENEFIT PERIOD 

"A ben<:fil period begins on the firs! day you receiYc Krvice as an inpatienl Ill a OOspitaland ~ 
after you~ been ou1 of lhc bosp11a.l and~ MI. recei\oat Wiled care in my or.llcr faciliry for ffi 
days in a row. 

SERVICES MEDICARE PAYS PLAN PAYS YOU PAY 

HOSPITALIZATION• 

... , """Al)ol~ .... , I so 

Scm.iprivalc room and boatd. 
gcncr.alnnrs~ and mis-
cellaneous sctVil;e!. and Jupplicl 

~~:::a£mday An but$652 
AJl but Sl63 a day S163ad.ay 1 SO 

9tst day aDd Uta: 
- While mins 60 lifetime 

te!C""' days 
- Oo.:c lifetime raenoe days 

AU bul S326 a day S326ad.ay ., 
~-- Additionai36S days "' lt:rl% oi"Medic3.re "' - Beyond tbe Additional 

Elipble Expei!Sd 

' "'"'" so ., All""'" 
SKILLED NURSlNO FACll..ITY 
CARE' 
You must meet Medicare's 
rcquiremenu, including having 
been in a hospital for at least 
3 days and entered a Medicare-

!h~~~~~c~~ :!~F days 
First20days All approved amounu so so 
21st thniiOOlh day All but SSL50 a day ~toS8150aday so 
lOlst day and after so All=• 

I BLOOD Em 3 pints so tymts so 
Additional amoun\3 100% so 

HOSPICE CARE I 
Available as long as your doctor All but ..ery limited so I Rllancc 
cenifies you arc rerrninaUy ill and c.oin'lurancc for out-

I you elect 10 fOCCIVC these patient tlrug< and 
re~ rnpauent resptre care 

' --

I 

I 

' 
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MEDICARE (PART B)- MEDICAL SERVICES- PER CALENDAR YEAR 

"Once you !lave been billed .S:lOOofMedicare-Approved amounts foc row:red scrW:c:s (whicll arc noted with 
an asterik),your Pan B Deductible willll.aYC been met for the calendar )':<If. 

SERVICES MEDICARE PAYS PLAN PAYS YOU PAY 

MEDICAL EXPENSES-
IN OROUTOF"THE HOSPITAL 
AND OUTPATIENT HOSPITAL 
TREATMENT, sucll u Ph'f.licml'! 
servi.7.es. inpatient aDd outpat~ 
medi:al and surgi:al services aDd 

::rra~:t!~tic~~!bk: 
mr:~s~~~0~D.rc 

AppiUYed Amoums• "' "' .$100 (P:m B Dedoctible) 
Remainder of Medbre 

AppnMd Arocum~ ""' "" "' Pan B Elttss Charges (Aba.oe 

""' Medic:lreApproved "' lO% 
Amounts 

BLOOD 
F~nt3 pinm "' Al!Ca<• "' Nen SlOO or Medi:are Ap~ 

Amounr..• "' "' SIOO {Pan B Deducullle) 
Remainder of Mc:dicareAppi"O¥C:I 

""' ""' Amol.lnts so 
CLINICAL lABORATORY 
SERVICES - BLOODTEST$ HD% "' so 
FOR DIAGNOSTIC SERVICES 

lenni inn.,{\ 

' 

PIAN 0 (conlinued) 

PARTSA.t:B 

SERVlCES MEDICARE PAYS PLAN PAYS YOU PAY 

HOME HEALTH CARE 
MEDICARE APPROVED 
SERVICES 
- McdkaDy DCCC:SSal)' Wllc:d 
care services and medical 
supplies HD% "' so 

- D~~r.~ble medical equipment I Fll31 $100 of Me.fran: 
.Ap~ Amounm• "' "' SIOO (Part B Deductible) 

Remainder of Medicare 
Approved AmounG 

""' "" "' 
AT-HOMERECOVERY 
SERVICES - NOT COVERED 
BY MEDICARE 
Home care certified by your doc-
wr, for per.>oll<ll<.::uc during 
recovery from an injury or sil::k-
nas for wllich Medicare 
applll"Cd a Home Care Trcatmenr 

••• 
- Benefi1 for cao.::h visit "' A<.:rual Charge w S40 

avisil 
... ~ 

- Number of visits CO\ICred 
(must be received within 8 
weeks or las I Medicate 
Approved visit) "' il'ed't~~ ~~~~~~{vis-

its, not to e.cccd 7 each 
week 

- Cdendar vear maximum so SJ<OO 

OTHER BENEFITS- NOT COVERED BY MEDICARE 

FOREIGN TRAVEL -
NOT COVERED BY MEDICARE 
Medicaily n.xessary emergency 
care serv.:e"> beginning diUUig 
the first 60 da~ of cao.::b tnp out-

1 side the USA 

I
I FirM s->..50 each ca!er>d.ar~r 

Rern;undcr of Charges "' so 

T 
ID% '" "'k-=- ! ;;;:: """~~" ~·· imwn be~fil ot 150,COJ ' lhe 15U.Lll0 hlcume 
"' 

:=mum 

i 

I 

tn -~ -('D 

n 
Q .., 
"0 
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PLANH 

MEDICARE (PART A)- HOSPITAL SERVICES- PER Bl!NEFIT PERIOD 

"A benefit period begins on the tint day you rc:ceiYe !lervice as 1n U!patient iDa bo:spital and c!ld5 
after }'JU have been out of the hospiul and !lave llOI reccr.-ed :lk:illed care in any other bcility for 60 
da)" in a Jll'lli. 

SERVICES MEDICARE PAYS PLAN PAYS YOU PAY 

HOSPITALIZATIONe 
Semiprm.ue room wd board, 
genenll nursin~ and mis-
CCLiaDCOII$ 'lervocc::l and 5upplies 

An butS652 S6S2 (Pan A DeducubJe) so ~~: :'rudafu day AU but SltiJ a day Slli3 ~ day j SO 
9tn dav and after: 
- wtu1c using 60 Li!cti!nc= 

reser-.e davs All bill S326 a day S326aday so 
- 0=:: lifetime rese~ da)$ 

arc used: 
- Additiall3l365 days so lOCI% or Medic:r.re so 

Eligib!.e ExpeDSe:l 
- Be,.,oo the Additional 

so "' ''"'~ An C..• 

SKILLED NURSING PACU.ITY 
CARE" 
You must meet Mei!icare's 
requiremen!S. including having 
been in a hospital for at least 
3 days and entered a Medicare-

!K~~~~a;~z:,~~F days 
Firs120davs AU approve..t amounts so so 
2ht thru IOOth day ti'but$8L50aday ~toS81.50aday so 
lOist day and after All costs 

BLOOD 
F.nt3 pints so ~0 so 

1 
Additional amounts 100% "' 

I HOSPICE CARE I AU but WfY limj~d ' I 
Av:ulable as long as )'Jllf doctor I 

1 certifies you are temunal.ly ill and I cmmurancf for out- I : vou elect to receiVe these patient drui!S and 
' ! lnpatielll rcipL!e care I SO ; Balance i servte"" 

I 

PLANH 

MEDICARE (PART B)- MEDICAL SERVICES- PER CALENDAR YEAR. 

"Once .,uu ll:M: been billed S!OO of Medicare-Approw:d amounts foc COYCred seMca (wllii:b are ootcd with 
an asUrik), your Part 8 Dedu::t~ble will have been met for !be caleDdar year. 

SERVICES MEDICARE PAYS PLAN PAYS YOU PAY 

MEDICAL EXPENSES -
INOR OTJf OFTHEHOSPITAL 
AND OlJTI>ATIENT HOSPITAL 
TREATMENT. such as Phy.;il:ian's 
servico. inpatient and outpatient 
medEa! and surge~! seiVic.es and 

::~~:f!r='IX:~~!ble 
-;,:'s~~~ 

Approo.o::d Amounu• 
Remainder of Medicare 

., ., 
SlOO (Pan B Dcdocuble) 

Appn:M:d Amouncs ""' ""' "' P:ut B Eluss Charges (Aboo.oe 

=:~tPPfcr.>ed "' "' An Coo• 

BLOOD 
F~n1J pints so All""'" so 
Ncu S!OOof Medicare Appr<M:d 

Amounts• so so SIOO (Pan B DcdocuDie) 
Remainder of Medicare Approved 

Amounts ""' 20% so 
CLINICAL LABORATORY 
SERVICES - BLOODTEST'S 100% 
FOR DIAGNOSTIC SERVICES 

so so 

PARTSA&B 

HOME HEAL 11i CARE 
MEDICARE APPROVED 
SERVICES 
-MedicJ.lly ""-"=ry s!cilled 
c:~re services and medical 
supplies 100% "' "' -Durable mcdi<:al o:tuipment 
F~ntSIOOofMedicJ.re 

I S!OO (Pan B Oedocubk:) Approved Amounts• so so 
Remainder of Medicare 

I so Approved Amouncs Ill% 20% 

(Clmllnued) 
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PlJLN H (CODtlnued) 
OTI-IER BENEFITS- NOT COVERED BY MEDICARE 

SERVICES MEDICARE PAYS PLAN PAYS YOU PAY 

~~2gVE~~ MEDICARE 
Med;;:ally nc:c=sary emergeocy 
are scrviu::l beginnin~ du.nng 
!.be first60 days of caclllrlp out~ 
side the USA 

Fint $250eao::llcakndar year so so = Rcmamdcr or Charg= "' 80% 10 a tifelime max- 20'% and amount,; ~r 
imum benefit of SSO.OCXJ the S.SO,OOO lifeumc 

== 

BASICOUTl'ATIENT PRE-
SCRIPTION DRUGS- NOT 
COVERED BY MEDICARE 
Fw.;t $250 e:~<:h calendar )Qf "' so ""' Next S'2.500 eacb. calendar year so 50';lE.- St,250calcndar ""' 

/ OYer $2,SOO eao:b calendar year "' 
year m:uimum benefit 
so """"'• 

PLAN I 

MEDICARE (PART A)- HOSPITAL SERVICES- PER BENEFIT PERIOD 

4
A benefit P"riocl begins on the first day you rec.eM serri:e as .a Inpatient In a ha!!pilJI.I and cod!. 

after )UU have been out of the hospital and ha\oe oot: ro;e(Yed Jkilled can: ill uy Olber facilicy- for 60 
d.a)'!linamw. 

--

SERVICES MEDICARE PAYS PLAN PAYS 

HOSPITALIZATION• 
SemiprM.tc f(X)m aDd _board, 
~ncr:al nur.;rng and IIIIS-

ccllaoeoll5 services and supplies 
F"li"St60 days AD butS652 S652 (PartADed.nl>lc) so 
6btliiN ':fib day All but .'5163 a day Sl63 a day ., 
9Ln day and after: 
- Wbile U5illg 60 ll!etime 

$326 a day resel'\'edai<S All but S326 a day "' - Ou:e lifeUme rcs.enoo:: days 
are used: 

- Additional 365 da)'$ "' lOJ% of Medicare "' B.ig~l>le Elpenses 

YOU PAY 

- ~lid r.bc: Addilional .. ,. "' lD """"'" 
SKILLED NURSING FACILITY 
CARE• 
You mLt<tmeet Medicare's 
requirements, ia:hlding having 
be<:n in a hospiLlll for at leas! 
3 days and enlered a Medicare-
ahproved facility within 30 days 
a 1er leaving lhe bo!>ptLlll 

All approved arnoun\S so Fint 20days so 
21st lhru IOOlh day All bui S8l.50 a day ~toS8\.50aday so lOJsl day and after so All costs 

BLOOD 
F~n1J pinlll lD uints so Addilional a moun IS <00% 

"' 
HOSPICE CARE 
Avatbble as long as )"JUT doctor All bul very limited so Balance cerufies )"JU ;ue tc:mun.:illy ill and coinsura..::e for ou1-
)"JU elr:cl to recel;'ie lhe>.e patienl <lru~ Jnd 

~- rnpaucn1 respttc care 

I 
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PLAN! 

MEDICARE. (l"ART B)- MEDICAL SERVICES- PER CALENDAR YEAR 

"Ouce )'011 have been billed S!OO of Medic:are-Appl'O'\Ied amounU for~ service:~ (wb.i<:ll are role<) ,...jlb 
ao alllelik),your Pan B Dcducuble will ha"' been met to.- !.hee&Jc:ndar )'Cil:C. 

SERVICES MEDICARE. PAYS PLAN PAYS I YOU PAY 

MEDICAL EXPENSES -
IN OR Our OFTHE HOSPITAL 
AND Ol!fPATIENT HOSPITAL 
TREAlMENT, ~ucb. as Pllysician'l 
services, inpatient aDd ootp::uient 
medical aJld 5urgil::ll SCI'V!Ce$ and 

:!'~:·.f.a~a:~~.!b~ 
f:'s~~~~ 

AppnM:d AmouniS" 
Remainder of Medicare 

., ., StOO (Part B Dedocuble) 

-Amow>· Pan 8 EK:c:ss Charges (Above 

.,.. 
""' ., 

~}ApproYe<1 
., 100% lO 

BLOOD 
FLt'StlpiDcs 
Ne:d S 100 of Medicare Appn:M:d "' All Cooo lO 

Amounu• so so SIOO (Pan B Dcd..:tible) 
Relll3inder of Medkale App!'OYCd 

Amounts 80% lJI% ., 
CLINICAL LABORATORY 
SERVICES - BLOOD TESTS 100% 
FOR DIAGNOS'nCSERVJCES 

so so 

•~~no:n .. -<' 

I 
' 

I 

I 

PU.N I (continued.) 

PARTSA&B 

SERVICES MEDICARE PAYS PLAN PAYS YOU PAY 

HOME HEALTH CARE. 
MEDICARE APPROVED 
SERVlCES 
-McdEally~sk:illed 
care services and mcdi!;:al 
supplies UD% so ., 

-Durable medical equipment 
Fust $100 ot Medic:l.rc 

Appi'O'oed. Amounts• 
Remainder of Medicare 

so ., SIOO (Pan B Dcdocuble) 

Appr<M:<l Amount! 

""' .,. lO 

AT-HOMERECOVERY 
SERVICES - NOT COVERED 
BY MEDICARE 
Home care certified by)'OI!r <1oc-
Ulr, for personalCI.l"e during 
rcaM:ry from an injury or sidr.-
oes.s for whir.:h Medis:ate 
approYed a Hoi!IC Care Treatment 

••• 
- Benefit for each Yi:sit .. Actual Char~ 10 S40 "'"= avisu 
- Number of visil5 covered "' ::i; to the number or 

(mmt be rcc.etved within 8 edic.are Approved vis-
weeks of last Medicare iB, not 10 exceed 7 each 
Approved visit) •re• 

-Calendar year maximum Sl,600 

O'IlfER BENEFITS - NOT COVERED BY MEDICARE 

FOREIGN TRAVEL-
NOT COVERED BY MEDICARE 
MedicaUy IIC:CCMal')'emerg<'ocy 
care ~rvi<:e beginning durin!: 
the finttiO d:lys ot each flip out-
side the USA 

Ftr.;t S250 each calendar year lO "' ' "-" Remamder of Charges• so 80% 10 a lifetime ma.J:- .l)'~ and amou.ms "''er 
imum t>c:neiitof $50,(0) the S.."t\OCJO hl~nme 

_jmaxtrnwn 
BASIC OUTPATIENT PRE- I 
SCRIPTION DRUGS- NOT 

' COVERED BY MEDICARE 
FtrSt s-'..50 each c;,~lcll<lar year so so "-"' Ne:n $2,500 each calendar year so 50%- Si.z:"Oo.l~ndar "" Over $2,500 e;scb calendar year "' 

year nuxunu.m t><:netit 

"' :All Ca.ts 
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PlAN I 

MEDICARE (PART A)- HOSPITAL SERVICES- PER BENEFIT PERIOD 

•A benefit period begim on the fir.lt day }'011 rc:ceM :service 115 an inpatient in a baipit.al a_Dd end5 
after you have been QUI of the "bospttal and have not receiYcd !kilkd care m anyo~r facility for 60 
da)S i.J:I ~row. 

SERVICI!S MEDICARE PAYS PUN PAYS 

HOSPITALIZATION• 

I 
Semiprivate room and board, 
general n~ing and mis-
cellaneous :services and suppiic:s 

~~:~fuday All but Sli'l2 S652 (Pan A Dcd=nble) i SO 
All but S 163 a day U63aday SO 

9ht day and after: 
- While u:sing 60 lifctiro= 

rese~day.s AU but1J26 a day 
- Once lifetime reserve day.s 

$326a day "' 
=-" 

- Addi.lional36.'i days ., tOO% ol Medicl.re so 
- Be)ond me Additional 

Eligible ~....es 

YOU PAY 

""""~ so so All""'" 

SKill.ED NURSING FACILITY 
CARE" 
You must me<:t Medicare's 
requirements, including having 
been in a llosptul for at least 
3 days and entered a Medicare-

:~~~~~agc~i'~~Fday.s 
Hrst21Jdays All approved amounts ., 

"' 21st thru IOOlh day All but SS!.50 a day i:ftoSSI.50aday "' !Obtdayand after "' All costs 

BLOOD 
F~ntJ pints ., 

~in!S so 
Additional amoun!ll '""' so 

HOSPICE CARE 
Available as long as )'Jur doctor All but very limited so .,_ 
cerufies you are termmaUy ill and c.oin:!uraoce for out-

I you ~lect to rc:ceiw: tbrsc patient drug3 and 
~~~ mpaoent ropLtc care ! 

PLANJ 

MEDICARE (PART 8) - MEDICAL SERVICES- PER CALENDAR YEAR 

"Once you have been billed SIOOof MedicMe-Appn:l'o'Cd IU!IOunU for CIJ\ICred ~ (whicb are DOted with 
an uterik),your PanB Dcducublc will have been met for lbecalendat )':'If. 

SERVICES MEDICARE PAYS PLAN PAYS YOU PAY 

MEDICAL EXPENSES -
!NOR OUT OF THE HOSPITAL 
AND Otrrf'ATIENT HOSPITAL 
TREATMENI', sucb as Physician's 
servi<:c:s, inp:ot:i<:nt and ouq.auent 
me4i<:al :and surgic;Usel'V!I;CI. and 

~'!:·f!~oc~~~bJc 
"""t:'s~br~~ 

Appi"UI'cd Amoun~· "' SIOO (PanB Oeducu"blc) "' Remainder of Medbrc 
Appon:roed Amounlll 00% .,. 

"' Pan B EEess Chuga (~ 

==;'pprtJYed ., 
'""" "' 

BLOOD 
FirstJ pinu so All co.. so 
Next SiOO of Medbrc AppnM:d 

Amounts• so SlOO (Part B Dcducu"ble) so 
Remainder or Medicare Appi'O"o'Cd 

Amounts .... .,. so 
CLINICAL LABORATORY 
SERVICES - BL(X)DTESfS '""' ., ., 
FOR DlAGNOSTlCSERVlCES 

PARTS A&. B 

HOME HEAL Tii CARE 
MEDICARE APPROVED 
SERVICES 
-Medically nec=ry skilled 
care ..,l'V!I;CI. and medio.::ll 
supplies '""' "' so 

-Dusable medical equipment 
F~t $100 of Medicare 

Appnwed Amounrs• so SIOO (Part B Dcduco"ble) i SO 
Remamder of Mahcarc 

/"' Appror.ed Amounl:!l """ - '·~_,_,_,, 

I 
; 
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SERVICES 

HOME HEALTH CARE (eont'd) 
AT-HOME RECOVERY 
SERVICES - NOT COVERED 
BY MEDICARE 
Hoi!IC care certified by your doc10r, 
ror po:nomJ. care bcgiD.ning during 
ra::oYC:Y from an injury or ~il:~ 
for which Mco;li!::arc appr!l'>'Cd a 
Homo:: Clre Trc:alment Plan 
-Benefit for each Yi:lit 

- Nwnber or visio coY~::red 
(mmt be m:ciYcd witb.ill8 
-b of lailt Medicare 

-~~d~l~um 

PLAN 1 (ooallnned) 

PARTS A A B fCO!!tlnued· 

MEDICARE PAYS PLAN PAYS 

,. 
so 

"' 

Actual Charga to $40 .. 
visit 
Up 10 !.be number or 
Medkuc ApprtMXI. vis
irs, DOt 10 a:eed 7 each 

"""" '""' 
OTHER BENEFITS - NOT COVERED BY MEDICARE 

SERVICES MEDICARE PAYS PLAN PAYS 

FOREIGN TRAVEL-
NOT COVERED BY MEDICARE 
Medkally neccss;uy emergency 
care se.IVice beginlling during 
the first60da)S of each trip out-
side the USA 

F"mt S250 each calendar year so "' Remainder of Oiarges "' 1!0% to a lifetime max-
lmwn benefit of SSO,OCO 

EXTENDED OUTPATIEI'IT PRE-
SCRIPTION DRUGS - NOT 
COVERED BY MEDICARE 

Fust S250 each calendar year "' so 
Next S6,000 each <::alelldar )ear so SO%- S3,000calendar 

Over $6.000 eacll calelldar 
~muimum benefit 

""' so ., 
PREVENnVE MEDICAL CARE 
BENEFIT-Naf COVERED BY 
MEDICARE 

~~!f~~"!!hr:eF= 
a:.cult blood tests, digital r~ 
exam, malnlllOgnlm, bearing 
screening, diplrirk urinalysiS, 
diabc~e<~ scr~nmg, thyroid func-
lion test. influenza shot, U:L:Inlt'l 
and diptheria hoosier a!>d educ.a-
tion, admililitered or ordered by 
~ur docllJr when 001 c.overed by 

ednre 
First S\20each calendar year so mo 
Additional charges so so 

-53-

YOU PAY 

... ~ 

YOU PAY 

S250 
20% and amounts 011er 
the $.50,000 lifetime 
=•m 

""' ""' 
AliO.o 

I 
I 

i 

i 
i 

I i 
!so 
i AU Costs 

NOTICE TO APPliCANT REGARDING REPlACEMENT 
OF MEDICARE SUPPLEMENT INSURANCE 

{Insurance company's name and address) 

SAVE nus NOTICEf IT MAYBE IMPORTANT TO YOU IN TilE FU1URE... 

According to {Your application} [information you have furnished], you intend to terminate 
existing Medtcare supplement insurance and replace it with a polic::y to be issued by 
[Company NameJlnsuni.nce Company. Your new policy will provide thirty (30) days within 
which you may decide without cost whether you desire to keep the policy. 

You shouJd review this new coverage carefully. Compare it with all accident and sickness 
coverage you now have. Terminate your present policy onJy if, after due con.sidenuion., you 
find that purchase of this Medicare supplement coverage is a wise decision. 

STATEMENT TO APPliCANT BY ISSUER. 
AGENT [OR OTIIER REPRESENTATIVE]: 

I have reviewed your current medical or health insurance coverage. The replacement of 
insurance involved in this transaction does not duplicate coverage, to tbe best of my 
knowledge. The replacement policy is being purchased for the following reason(s) (check 
one): 

Additional benefits. 
--No change in benefits, but lower premiums. 
--Fewer benefits and lower premiums. 
=Other. (please specify) 

1. If you still wish to terminate your present policy and replace it with new coverage, 
be certain to truthfully and completely answer all questions on the application 
concerning your medical and bealth history. Failure to include all material medical 
information on an application may provtde a basis for the company to deny any 
future claims and to refund your premium as though your policy had never been in 
force. After the application has been completed and before you sign it. review it 
carefully to be cenain that all information has been properly recorded. [If the 
policy or certificate is guaranteed issue, this paragraph need not appear.] 

Do not cancel your present policy until you have received your new policy and are sure that 
you want to keep it. 

(Signature of Agent, or Oilier Representative)' 

(Typed Name and Address of Issuer, or Agent) 

(Applicants Stgnature) 

(D:itCJ 

•Signature not required for direct response sales. 
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D. Notice Regarding Policies or Certificates Which Are 
Not Medicare Supplement Policies. 

Any accident and sickness insurance policy or 
certificate, other than a Medicare supplement policy; or a 
policy issued pursuant to a contract under Section 1876 or 
Section 1833 o! the Federal Social Security Act ( 42 U.S.C. 
1395 et seq.). disability income policy; basic, catastrophic, 
or major medical expense policy; single premium 
nonrenewable policy or other policy identified in Section 
4.B of this regulation, issued lor delivery in this 
Commonwealth to persons eligible for Medicare by reason 
of age shall noti!y insureds under the policy that the 
policy is not a Medicare supplement policy or certificate. 
Such notice shall either be printed or attached to the first 
page of the outline of coverage delivered to insureds 
under the policy, or if no outline of coverage is delivered, 
to the first page of the policy, or certificate delivered to 
insureds. Such notice shall be in no less than twelve (12) 
point type and shall contain the following language: 

"THIS [POLICY OR CERTIFICATE] IS NOT A 
MEDICARE SUPPLEMENT [POLICY OR CONTRACT]. If 
you are eligible for Medicare, review the Medicare 
Supplement Buyer's Guide available !rom the company." 

§ 17. Requirements for Application Forms and 
Replacement Coverage. 

A. Application forms shall include the following questions 
designed to elicit information as to whether, as of the date 
of the application, the applicant has another Medicare 
supplement or other hea!th insurance policy or certificate 
in force or whether a Medicare supplement policy or 
certificate is intended to replace any other accident and 
sickness policy or certificate presently in force. A 
supplementary application or other form to be signed by 
the applicant and agent containing such questions and 
statements may be used. 

[Statements] 

(I) You do not need more than one Medicare 
supplement policy. 

(2) I! you are 65 or older, you may be eligible for 
benefits under Medicaid and may not need a 
Medicare supplement policy. 

(3) The benefits and premiums under your Medicare 
supplement policy will be suspended during your 
entitlement to benefits under Medicaid for 24 months. 
You must request this suspension within 90 days of 
becoming eligible for Medicaid. If you are no longer 
entitled to Medicaid, your policy will be reinstituted if 
requested within 90 days of losing Medicaid eligibility. 

( 4) Counseling services may be available in your state 
to provide advice concerning your purchase of 
Medicare supplement insurance and concerning 
Medicaid. 

Vol. 8, Issue 18 

State Corporation Commission 

[Questions] 

To the best of your knowledge, 

(1) Do you have another Medicare supplement policy 
or certificate in force (including health care service 
contract, health maintenance organization contract)? 

(a) I! so, with which company? 

(2) Do you have any other health insurance policies 
that provide benefits which this Medicare supplement 
policy would duplicate? 

(a) If so, with which company? 

(b) What kind of policy? 

(3) I! the answer to question l or 2 is yes, do you 
intend to replace these medical or health policies with 
this policy [certificate]? 

(4) Are you covered by Medicaid? 

B. Agents shall list any other health insurance policies 
they have sold to the applicant. 

(I) List policies sold which are still in force. 

(2) List policies sold in the past five (5) years which 
are no longer in force. 

C. In the case of a direct response issuer, a copy of the 
application or supplemental form, signed by the applicant, 
and acknowledged by the insurer, shall be returned to the 
applicant by the insurer upon delivery of the policy. 

D. Upon determining that a sale will involve 
replacement of Medicare supplement coverage, any issuer, 
other than a direct response issuer, or its agent, shall 
furnish the applicant, prior to issuance or delivery of the 
Medicare supplement policy or certificate, a notice 
regarding replacement of Medicare supplement coverage. 
One copy of the notice signed by the applicant and the 
agent, except where the coverage is sold without an agent, 
shall be provided to the applicant and an additional signed 
copy shall be retained by the issuer. A direct response 
issuer shall deliver to the applicant at the time of the 
issuance of the policy the notice regarding replacement of 
Medicare supplement coverage. 

E. The notice required by Subsection D above for an 
issuer shall be provided in substantially the following form 
in no less than ten (l 0) point type: 

Monday, June 1, 1992 

3279 
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Appendix A 
MEDICARE SUPPLEMENT REFUND ~TION FORM 

FOR CALENDAR YEAR 

-· SMSBP(w)_ 

FOR TiiE STATE OF 
Compan} N=•-

JCGrooJ coo, ___ NAIC Company COde 

~·---~ 
rson Completing Thi 

Addr• 
Person Completing This E:mibil .. __ 

---- Telepbooe Number 

""' 
I Curren! Year's Experience 

a. Toul(allpoli<:yyears) 
b. Current year's is!ues (z) 

c. Net (for reponing purposes = la - !b) 

2 Past Year's Experienre 
(All Policy Years) 

3 ToUII Experience (Nel Current Year+ Past Year's Experience} 

4 Refund last year (Elo:luding Interest) 

S Pcviom Siace Inception (Excluding inlerat) 

6 Refunds SID~:~: tno:eption (EWuding lnaercn) 

1 Benchmarlr. Ratio Since lna:ption 

8 Experi£nced Ratio Since Inception 

Tau! Actual incurred Claims {line 3, rol b) "' Ratio 2 

Total Earned Prem. (line 3, col a) - Refunds Since Inception {line 6) 

9 Life Years Exposes Since Inception 

lt the Experienced Ratio~ less than tb.e Bench mart Ratio,an4 the~ 
are more than500 life yt:ars e~ure, then proceed to calculation 
of refund. 

10 Tolerance Pennilted (Obl3ined rom credibility table) ___ _ 

,., 
""""' f'Kntiam (x) 

"'' """"" Claims (y) 
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§ 18. Filing Requirements for Advertising. 

An issuer shall provide a copy of any Medicare 
supplement advertisement intended for use m this 
Commonwealth whether through written, radio or television 
medium to the Commission for review. 

§ 19. Standards for Marketing. 

A. An issuer, directly or through its producers, shall: 

(1) Establish marketing procedures to assure that any 
comparison of policies by its agents or other 
producers will be fair and accurate. 

(2) Establish marketing procedures to assure excessive 
insurance is not sold or issued. 

(3) Display prominently by type, stamp or other 
appropriate means, on the first page of the policy the 
following: 

"Notice to buyer: This policy may not cover all of your 
medical expenses." 

( 4) Inquire and otherwise make every reasonable 
effort to identify whether a prospective applicant or 
enrollee for Medicare supplement insurance already 
has accident and sickness insurance and the types and 
amounts of any such insurance. 

(5) Establish auditable procedures for verifying 
compliance with this Subsection A. 

B. In addition to the practices prohibited in Chapter 5 of 
Title 38.2 §§ 38.2-500 et. seq. 

(1) Twisting. Knowingly making any misleading 
representation or incomplete or fraudulent comparison 
of any insurance policies or insurers for the purpose 
of inducing, or tending to induce, any person to lapse, 
forfeit, surrender, terminate, retain, pledge, assign, 
borrow on, or convert any insurance policy or to take 
out a policy of insurance with another insurer. 

(2) High pressure tactics. Employing any method of 
marketing having the effect of or tending to induce 
the purchase of insurance through force, fright, threat, 
whether explicit or implied, or undue pressure to 
purchase or recommend the purchase of insurance. 

(3) Cold lead advertising. Making use directly or 
indirectly of any method of marketing which fails to 
disclose in a conspicuous manner that a purpose of 
the method of marketing is solicitation of insurance 
and that contact will be made by an insurance agent 
or insurance company. 

C. The terms "Medicare Supplement," "Medigap," 
"Medicare Wrap~Around" and words of similar import 
shall not be used unless the policy is issued in compliance 
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State Corporation Commission 

with this regulation. 

§ 20. Appropriateness of Recommended Purchase and 
Excessive Insurance. 

A. In recommending the purchase or replacement of any 
Medicare supplement policy or certificate an agent shall 
make reasonable efforts to determine the appropriateness 
of a recommended purchase or replacement. 

B. Any sale of Medicare supplement coverage that will 
provide an individual more than one Medicare supplement 
policy or certificate is prohibited. 

§ 21. Reporting of Multiple Policies. 

A. On or before March 1 of each year, an issuer shall 
report in the format prescribed in Appendix B the 
following information lor every individual resident of this 
Commonwealth for which the issuer has in force more 
than one Medicare supplement policy or certificate: 

(1) Policy and certificate number, and 

(2) Date of issuance. 

B. The items set forth above must be grouped by 
individual policyholder. 

§ 22. Prohibition Against Preexisting Conditions, Waiting 
Periods, Elimination Periods and Probationary Periods in 
Replacement Policies or Certificates. 

A. If a Medicare supplement policy or certificate 
replaces another Medicare supplement policy or certificate, 
the replacing issuer shall waive any time periods 
applicable to preexisting conditions, waiting periods, 
elimination periods and probationary periods in the new 
Medicare supplement policy or certificate to the extent 
such time was spent under the original policy. 

B. If a Medicare supplement policy or certificate 
replaces another Medicare supplement policy or certificate 
which has been in effect for at least six (6) months, the 
replacing policy shall not provide any time period 
applicable to preexisting conditions, waiting periods, 
elimination periods and probationary periods. 

§ 23. Severability. 

If any provision of this regulation or the application 
thereof to any person or circumstance is for any reason 
held to be invalid, the remainder of the regulation and the 
application of such provision to other persons or 
circumstances shall not be affected thereby. 

Monday, June 1, 1992 
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MEDICARE SUl'Pt.EMENT REFUND CALCULATION FORM 

FOR CALENDAR YEAR 

Type SMSBP(w} 

FORTI-IE STATE OF 
Company Name 
NAlC Group COde ___ NAlC Com~Y Code 

Add= 
PciSOn CompletiD.& This Emibit 
Tille Tekpboae Number 

11 Adjustment to lllclmed Qaims for Credibility 

Ratio 3 "' Ration 2 + Tolen.DCC 

U Ratio 3 is more than Benchmar1t ratio (ration 1), a refund 
or credit to premium is not required. 

If Ratio 3 is less tban the bencbmar1t r.atio,lhen proceed-

12 Adjusted lncuned Claims • 

(Total Earned Premiums (line 3, Q>l a)- Refunds Since Inception (Line 6)] 
XRatio3 (Une II) 

13 Refund = Total Earned Premiums (line 3,Q>Ja)-
Refunds Since 1Ptcption (linc6) 

Adjusted Incurred Claims (line 12) 

Bencbmar1t Ration (Ratio 1) 

If tbe amount on the liDe 13 is less than .OOS times tbe 
annuallil:d premium in force as of December )I of tbe reportinl 
ye:~r, then no refund is made. Otherwi5oe, the amount on line 
13 is to be refunded orcredited,and a description or the 
refund and/or credit against pre!Diulll5 to be used mU$1 be anacbed 10 this form. 

Mcdi<:are Supplemem Credibility Table 

Life Years &posed 
Since Jpceptioll 

!O,!XXJ + 
S,OCO - 9$FJ9 
2,500- 4,999 
lJlOO- 2.499 
500-999 

If le.ss than 500, no credibility. 

Tolerance 

0.0% 
S.O% 
7J% 
10.0% 
15.0% 

MEDICARESUl'PLEMENTREFUNDCALCULATIONFORM 
FOR CALENDAR YEAR - SMSBP(w}. 

FOR THE STATE OF 
Company Name_ 
NAlC Gronp Code. l'fAICCompu!)'Code 

·---
<lnComp , __ 

(w) "SMSBP"- SWld2rdQed. Medicare Supplement Be~~eftt Pb.o 
(:1) lndudes modaiiDIIdings and fees chirp:!. 
(y) Eli:ludes AruYe Life Resetw:!. 
(z) Tbjs is lObe lBCd as "Issue YurEarned Prelltilllll" for Year I 

of neD year's "Worbheet for Calcullltioll. of Bel'ldlnulr1t Ratiol" 

I certil'y that the above information and calculations are true and 
accurate to the best of my knowledge and belief. 

Signature 

Name - Please Type 

-
"'" 

11.1 -!» -(I) 

("":) 
Q .., 
~ 
Q .., 
!» -.... Q 

= ("":) 
Q 

i3 
i3 .... 
til 
til .... 
Q 

= 



I 
2 
3 
4 

' 6 
1 
8 

' 10 
II 
12 
13 
14 
IS 

(b) 
&mol 
Premium 

(<) 

Factor 
2.770 
4.175 
4.175 
4.175 
U75 
4.175 
4.175 
4.175 
4.175 
4.175 
4.175 
4.175 
4.175 
4.175 
4.175 

State Corporation Commission 

REPORTING FROM FOR TilE CALCULATION OF 
BENCHMARK RATIO SINCE INCEmON 

FOR GROUP POLICIES 
FOR CALENDAR YEAR __________ _ 

TYPE~:::::::::::.:::;;:.::::!SlMlS~BP~(~~~::::::::::::::::::---
FORTIIESTATEOF 
C{l[npa.nyName 
NAICGroupCode NAICCompanyCodc 
Address 
Pcrwn Completing This Exhibit 
Tille Telephone: Number 

(d) (<) 0) (J) (h) (I) 
CumulatiYe (d)x(e) CumutatM 

(b) x (c) Loss Rulo Factor (b). (J) Loss Ratio 
0.507 0.00> O.OC<J 
0.567 0.00> 0.0011 
0.567 1.194 0.759 
0.567 2.245 0.771 
0.567 3.170 0.782 
0.361 3.998 0.192 
0.361 4.754 "'" 0.567 5.445 0.811 
0.361 6.075 0.818 
0.361 6.630 0.824 
0.567 7.176 01128 
0.567 7.655 0.831 
0.567 8.1193 0.834 
0.567 8.493 OA31 
0.561 8.684 0Jl38 

0) (o) 
(h)x(l) ~\J:" 

0.46 
0.63 
0.75 
o.n 

" on , .. ,., 
0.88 , .. 
0.88 , .. 
0.89 
0119 
0.89 

Total: (k); (I): (m): (n): 

Benetlmar.k R"ion Sin~ Inception: (I + n) I (k + m): 

(a): Yur I is the C\lncnt calendar year - 1 (b): For the C~~Jendar year on the appropriate llile In column (a), 
the premium earned dutingtllat year for po!Jde$ i.l.sucd lrt 
that year. 

Year 2 is the current calcndu year - 2 
(etc). 
(E:ti!mplc: If the curn:nt year b 1991, then: 
Year lis IM, Ycllt 2 is 1989,ctc.) 

(o): Th= lo55 ratios arc not C.lJIU.ctly used ill computing the benchmark 
Joss rati05. They uc the loiuatio&, on a palicy year ba~is, 

(p); 'SMSBP" .. StaOOardlzcd Medicare 
Supplemenlll Benefit Plan 
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wllich rc5u!lln the cumulurve Joss ratios displayed on this worksheet. 
They 11rc 5h1M'n here ror illforllllltlonal purJXM.i only. 

REPORTING FROM FOR TiiE CALCUI.ATION OF 
BENCHMARK RATIO SINCE INCEPTION 

FOR OROUP POLICIES 
FOR CALENDAR YEAR __________ _ 

TYPE 
FORTiiESTATEOF 
Company Name 

SMSBP(p) 

NAICOroup01de NAIC Company Code 
Addtei-S 
Pmon Completing This Exhibit 
Title Telephone Number 

<•) (b) (<) (d) (<) 0) (g) 
Yu< Earned Cumulat.IYc (d) l(t) 

Premium Factor F•ttor (b) I(C) l...oSI Ratio 
I 2.770 
2 4.175 
3 4.175 

' 4.175 

' 4.175 
6 4.175 
1 4.175 
8 4.175 

' 4.175 
10 4.175 
11 4.175 
12 U75 
13 4.175 
14 4.175 

" 4.175 

Tout: (k): 

Benchm.uk R11lon Since lnccptioll: (I + n) I (k + m): 

(a): Year lis thccu.rrentcalenduyea.r -1 
Year 2 is the current alcndu year - 2 
(etc). 

(&ample: If the cumnl year Is 1991,then; 
Year I is tm, Year lis J989,etc.) 

0.442 
0.493 
0.493 
0.493 
0.493 
0.49] 
0.493 
0.493 
0.493 
0.493 
0.493 
0.493 
0.493 
0.493 
0.493 

(i); 

(o): The~ lo~ ratiot arc not upllctly IIScd In compullnlthc beDChllllrit 
lo!o.l ratios. They lie the k.l5 ratlo6, 011 a polky year baslt, 
which result in the cumulatl\le 1oM ratios displ.lyocl Oil this worklheet. 
They ue ~hown here for I.Ofonnational purpaocs only. 

0.00> 
0.00> 
1.194 
1.245 
3.170 
3.998 
4.754 
5.445 
6.015 
66SO 
7.176 
7.655 
8.1193 
8.493 
8.684 

(m): 
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(h) (I) 0) (0) 
Cumulallvc (h)l(l) Policy Year 

(b)l(g) Loss Rallo Lou Ratio 
0.00> 0.4 

'"" 0.55 
0.659 0.63 
0.669 0.67 
0.678 0.69 
0686 0.11 
0.695 0.7] 
0.702 0.75 
0.108 0.76 
0.71l 0.76 
0.717 0.76 
0.120 o.n 
0.123 o.n 
0.123 o.n 
0.12S o.n 
(II): 

(b): For the calcndu year on the appropflau lln.ll Ia colliDlll (1), 
the premium c.tlllcd durln&th.at yea.r for pollcica IYuod Ia 
that year. 

(p); 'SMSBP" • Sllnd1rdlud Mc.cllcarc 
Suppleau:wl Benefit Pin 

Monday, June 1, 1992 
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MARINE RESOURCES COMMISSION 

FINAL REGULATION 

MARINE RESOURCES COMMISSION 

NOTICE: The Marine Resources Commission is exempted 
from the Administrative Process Act (§ 9-6.14:4 of the 
Code of Virginia); however, it is required by § 9-6.14:22 B 
to publish all final regulations. 

Title Qf Regulation: VR 450-01-9203. Closure of All Public 
Oyster Grounds in the James River. 

Statutory Authority: §§ 28.1-82 and 28.1-85 of the Code of 
Virginia. 

Effective Dates: June I, 1992 to October I, 1992. 

Preamble: 

The following order of the Marine Resources 
Commission closes all public oyster grounds in the 
James River to the taking of oysters. 

VR 450-01-9203. Closure of All Public Oyster Grounds in 
the James River. 

§ I. Authority and effective date. 

A. This order is promulgated pursuant to authority 
contained in §§ 28.1-82 and 28.1-85 of the Code of Virginia. 

B. The effective date of this order is June I, 1992. 

§ 2. Purpose. 

The purpose of this order is to close all public oyster 
grounds in the James River to the taking of oysters in 
order to protect and promote tbe oyster resource in the 
area. 

§ 3. Closed area. 

All public oyster grounds in tbe James River are hereby 
closed to the taking of oysters. 

§ 4. Expiration date. 

This order shall terminate on October I, 1992. 

/sf William A. Pruitt 
Commissioner 
Date: April 30, 1992 

EMERGENCY REGULATION 

MARINE RESOURCES COMMISSION 

Title Qf Regulation: VR 450-01-0077. Pertaining to the 
Special Permit for Removal or Harvest of Relay Clams 
from Polluted Waters. 

Vol. 8, Issue 18 

Statutory Authority: § 28.1-25 of the Code of Virginia. 

Effective Dates: May I, 1992 to June I, 1992 

Preamble: 

This regulation establishes the procedure for 
reliquishing and reclaiming the special permit issued 
for removal or harvest of relay clams from polluted 
waters. It restricts permitted clammers to work only 
polluted bottom, or turn in their permit and work only 
clean bottom. 

VR 450-01-0077. Pertaining to the Special Permit for 
Removal or Harvest of Relay Clams from Polluted Waters. 

§ I. Authority, prior regulation, effective date, termination 
date. 

A. This emergency regulation is promulgated pursuant to 
the authority contained in § 28.1-25 of the Code of 
Virginia. 

B. Section 28.1-179 of the Code of Virginia specifies that 
it shall be unlawful for any person, firm, or corporation to 
take, catch, transport, sell, offer for sale, remove, receive, 
keep or store shellfish from condemned areas, or relay 
shellfish taken from such areas, until the Commission has 
issued a special permit which the permittee must carry 
when engaged in such operation. 

C. The effective date of this regulation is May 1, 1992. 

D. The regulation shall terminate on June 1, 1992. 

§ 2. Purpose. 

The purpose of this regulation is to prohibit clammers 
who possess special permits to remove or harvest relay 
clams from working in both polluted and clean waters. 
This possibility of mixing relay clams with clean clams 
will therefore be eliminated. 

§ 3. Special permit restrictions. 

A. It shall be unlawful for any person, firm or 
corporation who has been issued a special permit for relay 
clams as required by § 28.1-179 of the Code of Virginia, to 
remove or harvest clean clams without first relinquishing 
said permit to the VMRC Operations Office. Operations 
personnel will hold the special permit until such time 
when the clammer reclaims possession of it to harvest 
relay clams. 

B. Special permits issued for the harvest of relay clams 
may be turned in or reclaimed at VMRC Operations, 30 
Jefferson A venue, Newport News between the hours of 
9:00 A.M. and 4:00 P.M. on Monday through Friday, 
excluding State holidays. 

§ 4. Penalty. 

Monday, June 1, 1992 
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Marine Resources Commission 

As set forth in § 28.1-23 of the Code of Virginia, any 
person violating any provision of this regulation shall be 
guilty of a Class I misdemeanor. 

/S/ William A. Pruitt 
Commissioner 
Date: April 30. 1992 

Virginia Register of Regulations 
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GOVERNOR 

EXECUTIVE ORDER NUMBER FORTY-FOUR D1n 

PROVIDING ASSISTANCE BY THE VIRGINIA ARMY 
NATIONAL GUARD TO THE COMMONWEALTH OF 
KENTUCKY IN FIGHTING FOREST FIRES FROM 
NOVEMBER 2 TO NOVEMBER 8, 1991. 

Whereas the Governor of the Commonwealth of 
Kentucky, the Honorable Wallace G. Wilkinson, by 
Executive Order 91-1072, dated October 30, 1991, a copy of 
which is attached, called out the Kentucky National Guard 
to assist the Kentucky Divison of Forestry and the United 
States Forest Service in fighting forest fires in Kentucky 
during the period from October 29 through November 29, 
1991; 

Whereas, the Commonwealth of Kentucky lacked 
sufficient helicopters to cary all of the helicopter water 
buckets which were available and necessary to suppress 
the forest fires raging within Kentucky on and about 
November 1, 1991; 

Whereas, Governor Wilkinson, by letter dated November 
1, 1991, a copy of which is attached, requested that the 
Commonwealth of Virginia come to the aid of the 
Commonwealth of Kentucky pursuant to the National 
Guard Mutual Assistance Compact by sending three Army 
National Guard UH-60 Blackhawk helicopters with crews 
and maintenance support to assist the Commonwealth of 
Kentucky in fighting those forest fires; 

Whereas, Governor Wilkinson, in his letter requesting 
assistance, committed the Commonwealth of Kentucky to 
pay all expenses associated with the effort and to abide by 
all provisions of the National Guard Mutual Assistance 
Compact; 

Whereas, due to the emergency nature of the request 
and the lack of time available prior to departure of the 
requested helicopters and personnel for Kentucky, I 
verbally issued orders that the Adjutant General of 
Virginia dispatch the requested assistance to Kentucky as 
soon as flying conditions permitted under the terms set 
forth below herein; 

Therefore, by virtue of the authority vested in me under 
Article V, Section 7 of the Constitution of Virginia, the 
provisions of Section 44-75.1 ( 4) of the Code of Virginia, 
and the National Guard Mutual Assistance Compact, 
Section 44-54.1 of the Code of Virginia, I do hereby 
confirm, ratify and memorialize in writing my verbal 
orders issued on November 1, 1991, wherein I directed the 
Adjutant General of Virginia to deploy three Army 
National Guard UH-60 Blackhawk helicopters, other 
ancillary National Guard equipment and National Guard 
flight crews and maintenance personnel to the 
Commonwealth of Kentucky, there to assist the 
Commonwealth of Kentucky in fighting forest fires for so 
long as needed or until recalled to Virginia, all pursuant 
to and in accordance with the National Guard Mutual 
Assistance Compact, Section 44-54.1 of the Code of 
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Virginia. 

In addition to the provisions of the National Guard 
Mutual Assistance Compact, the following conditions did 
and do continue to apply to said deployment of the 
Virginia National Guard: 

1. Should service under this Executive Order result in 
the injury or death of any member of the Virginia 
National Guard, the following will be provided to the 
member and the member's dependents or survivors: 

(a) Workers' Compensation benefits provided to 
members of the National Guard by the Virginia 
Workers' Compensation Act; and, in addition, 

(b) The same benefits for injury, disability and/or 
death, or their equivalent, as would be provided by 
the federal government if the member were serving 
on federal active duty at the time of injury or 
death. Any such federal-type benefits due to a 
member and his/her dependents or survivors during 
any calendar month shall be reduced by any 
payments due under the Virginia Workers' 
Compensation Act during the same month. I! and 
when the time period for payment of Workers' 
Compensation benefits has elapsed, the member and 
his/her dependents or survivors shall thereafter 
receive full federal-type benefits for as long as they 
would have received such benefits if the member 
had been serving on federal active duty at the time 
of the injury or death. Any federal-type benefits due 
shall be computed on the basis of military pay 
grade E-5 or the member's military grade at the 
time of the injury or death, whichever produces the 
greater benefit amount. Pursuant to Section 44-14 of 
the Code of Virginia, and subject to the concurrence 
of the Board of Military Affairs, I now approve of 
future expenditures out of appropriations to the 
Department of Military Affairs for such federal-type 
benefits as being manifestly for the benefit of the 
military service. 

2. The cost incurred by the Virginia Department of 
Military Affairs in performing this mission shall be 
paid out of the sum sufficient appropriation for 
Disaster Planning and Operations contained in Item 
728.3 of Chapter 723 of the 1991 Acts of the General 
Assembly. The reimbursement of such costs committed 
by the Governor of Kentucky on behalf of the 
Commonwealth of Kentucky shall be paid into the 
Treasury of the Commonwealth of Virginia to defray 
said sum sufficient expenditures when received. 

This Executive Order will become retroactively effective 
on November 1, 1991, upon its signing, and, except lor 
that portion providing for benefits in the event of injury 
or death, retroactively ceased to be in effect on midnight, 
November 8, 1991, when all helicopters and personnel had 
returned from duty in the Commonwealth of Kentucky. 

Monday, June 1, 1992 
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Governor 

Given under my hand and under the Seal of the 
Commonwealth of Virginia this 27th day of April, 1992, 

/S/ Lawrence Douglas Wilder 
Governor 

0 , , 

GOVER..'"'lOR \VA...LLACE G. '\V'ILXINSON 
CAPITOL 

FR .... S'ln"ORT. Ke..,.,-n.rCKY 40601 

Governor L. Douglas Wilder 
State Capito! 
Richmond, Virginia 23219 

Dear Governor Wilder: 

November 'I, 1991 

Pursuant to the National Guard Mutual Assisunce Compact to 
which Kentucky is a part, I GOVERNOR WALLACE G. WILKINSON, 
Governor of Kentucky, request the State of Virginia to provide emergency 
military support to the state of Ken'tllcky for the purpose of fighting !crest 
fires. 

We urgently need three ArmY Guard UH 60 Black Hawk 
Helicopters with crew and maintenance support to &.s:5ist Us with this effort. 
We agree to pay all expenses associated with this effort. We also further 
agree to abide by all provisions of this compact .. 

51n~~uffir£_ 
.{~~Wllk1ns~~ 

Virginia Register of Regulations 
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EXECUTIVE ORDER NUMBER FORTY-FIVE i!!ll 

DECLARATION OF STATE OF EMERGENCY ARISING 
FROM FLASH FLOODING IN THE WESTERN REGION 
OF VIRGINIA 

On April 21, !992, extremely heavy rains occurred in an 
area starting in Southwest Virginia and continuing up 
through Roanoke Valley, the Upper Shenandoah Valley and 
other affected areas of the state. These rains resulted in 
flash floods Which caused roads and bridges to be washed 
out, resulted in considerable public and private property 
damage, and contributed to the loss of at least one life. 

The health and general welfare of the citizens of the 
localities allected required that state action be taken to 
help alleviate the conditions which were a result of this 
situation. This constituted an emergency as contemplated 
under the provisions of Section 44-146.16 of the Code of 
Virginia. I also found that these flash floods constitued a 
disaster wherein life could be imperiled and personal 
injuries were threatened and significant damage to public 
and private properly had occurred. 

Therefore, by virtue of the authority vested in me by 
Section 44-146.17 of the Code of Virginia, as Governor and 
as Director of Emergency Services, and by virtue of the 
authority vested in me by Article V, Section 7 of the 
Constitution of Virginia and by Section 44-75.1 of the Code 
of Virginia, as Governor and Commander-in-Chief of the 
armed forces of the Commonwealth, and subject to my 
continuing and ultimate authority and responsibility to act 
in such matters, I do hereby confirm, ratify and 
memorialize in writing my verbal proclamation on April 
24, 1992, thai a state of emergency existed in the affected 
areas of the Commonwealth and I directed that 
appropriate assistance be rendered by the agencies of the 
state and local governments to alleviate these conditions. 
Pursuant to Section 44-75.1 (3) and (4) of the Code of 
Virginia, I also directed that the Virginia National Guard 
be called forth to assist in providing such aid, as may be 
required by the Coordinator of the Department of 
Emergency Services, in consultation with the Adjutant 
General of Virginia and with the approval of the Secretary 
of Public Safety. 

The following conditions did and do continue to apply to 
the employment of the Virginia National Guard: 

1. The Adjutant General of Virginia, after consultation 
with the State Coordinator of Emergency Services and 
with the approval of the Secretary of Public Safety, 
shall make available on state active duty such units 
and members of the Virginia National Guard and such 
equipment as may be desirable to assist in alleviating 
the human suffering and damage to property as a 
result o! flash flooding. 

2. In all instances, members of the Virginia National 
Guard shall remain subject to military command as 
prescribed by Section 44-78.1 of the Code of Virginia 
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Governor 

and not subject to the civilian authorities of the state 
or local governments. 

3. Should service under this Executive Order result in 
the injury or death of any member of the Virginia 
National Guard, the following will be provided to the 
member and the member's dependents or survivors: 

(a) Workers' Compensation benefits provided to 
members of the National Guard by the Virginia 
Workers' Compensation Act; and, in addition, 

(b) The same benefits, or their equivalent, for 
injury, disability, and/or death, as would be 
provided by the federal government if the member 
were serving on federal active duty at the time of 
the injury or death. Any such federal-type benefits 
due to a member and his or her dependents or 
survivors during any calendar month shall be 
reduced by any payments due under the Virginia 
Workers' Compensation Act during the same month. 
If and when the time period for payment of 
Workers' Compensation benefits has elapsed, the 
member and his or her dependents or survivors 
shall thereafter receive full federal-type benefits for 
as long as they would have received such benefits if 
the member had been serving on federal active duty 
at the time of injury or death. Any federal-type 
benefits due shall be computed on the basis of 
military pay grade E-5 or the member's military 
grade at the time of injury or death, whichever 
produces the greater benefit amount. Pursuant to 
Section 44-14 of the Code of Virginia, and subject to 
the concurrence of the Board of Military Affairs, I 
now approve future expenditures out of 
appropriations lo the Department of Military Affairs 
for such federal-type benefits as being manifestly for 
the benefit of the military service. 

4. The cost incurred by the Department of Military 
Affiars in performing this mission shall be paid out of 
the sum sufficient appropriation for Disaster Planning 
and Operations contained in Item 728.3 of Chapter 723 
of the 1991 Acts of Assembly. 

This Executive Order shall become retroactively 
effective April 24, 1992, upon its signing, and shall remain 
in full force and effect until June 30, 1992, unless sooner 
amended or rescinded by further executive order. That 
portion providing for benefits for members of the National 
Guard in the event of injury or death shall continue to 
remain in effect after termination of the Executive Order 
as a whole. 

Given under my hand and under the Seal of the 
Commonwealth of Virginia, this 27th day of April 1992. 

jsj Lawrence D. Wilder 
Governor 

GOVERNOR'S COMMENTS ON PROPOSED 
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Governor 

REGULATIONS 

(Required by § 9-6.12:9.1 ol the Code of Virginia) 

DEPARTMENT OF AVIATION (BOARD OF) 

Title of Regulation: VR 165-01-02:1. Regulations Governing 
the Licensing and Operation of Airports and Aircraft 
and Obstructions to Airspace in the Commonwealth of 
Virginia 

Governor's Comment: 

This regulation will repeal and replace existing rules 
pertaining to the licensing and operation of airports and 
aircraft. I recommend approval. 

/sf Lawrence Douglas Wilder 
Governor 
Date: May 11, 1992 

DEPARTMENT OF MEDICAL ASSISTANCE SERVICES 

Title of Regulation: VR 460-02-4.1910. Methods and 
Standards for Establishing Payment Rates-Inpatient 
Hospital Care: Inpatient Hospital Settlement Agreement. 

Governor's Comment: 

I approve with the form and the content of this 
proposal. My final approval will be contingent upon a 
review of the public's comments. 

/S/ Lawrence Douglas Wilder 
Governor 
Date: May 14, 1992 

* * * * * * * * 
Title of Regulation: VR 460-02-4.1910. Methods and 
Standards lor Establishing Payment Rates-Inpatient 
Hospital Care: Inpatient Outlier Adjustments. 

Governor's Comment: 

I approve of the form and the content of this proposal. 
My final approval will be contingent upon a review of the 
public's comments. 

/S/ Lawrence Douglas Wilder 
Governor 
Date: May 14, 1992 

* * * * * * * * 
Title of Regulation: State Plan for Medical Assistance 
Relating to Community Mental Health/Mental 

Retardation Services. 
VR 460-03-3.1100. Amount, Duration and Scope of 
Services. 
VR 460-03-3.ll02. Case Management Services. 
VR 460-02-3.1300. Standards Established and Methods 
Used to Assure High Quality Care. 
VR 460-02-4.1920. Methods and Standards lor Establishing 
Payment Rares-Other Types of Care. 
VR 460-04-8.1500. Community Mental Health and Mental 
Retardation Services: Amount, Duration and Scope of 
Services. 

Governor's Comment: 

I approve of the form and the content of this proposaL 
My final comment will be contingent upon a review of the 
public's comments. 

/sf Lawrence Douglas Wilder 
Governor 
Date: May 14, 1992 

******** 

Title of Regulation: State Plan for Medical Assistance 
Relating to Provider Disputes and Date of Acquisition. 
VR 460·03-4.1912. Dispute Resolution lor State-Operated 
Providers. 
VR 460-02-4.1920. Methods and Standards for Establishing 
Payment Rates-Other Types of Care. 
VR 460-03-4.1940:1. Nursing Home Payment System 
(PIRS). 

Governor's Comment: 

I concur with the form and the content of this proposal. 
My final approval will be contingent upon a review of the 
public's comments. 

/sf Lawrence Douglas Wilder 
Governor 
Date: May 14, 1992 

******** 
Title of Regulation: VR 460-03-4.1940:1. Nursing Home 
Payment Systems (PIRS). 

Governor's Comment: 

I have no objections to these amendments. 

/sf Lawrence Douglas Wilder 
Governor 
Date: May 14, 1992 

BOARD OF YOUTH AND FAMILY SERVICES 
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Title of Regulation: VR 690·10-001. Regulations Governing 
the Certification Process. 

Governor's Comment: 

Promulgation of these regulations would provide 
guidance to localities in the cerlification process for the 
operation of facilities and programs. Approval is 
recommended. 

Js/ Lawrence Douglas Wilder 
Governor 
Date: May 12, 1992 

Vol. 8, Issue 18 
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GENERAL NOTICES/ERRATA 

Symbol Key . t . . . 
t Indicates entries since last publication of the V~rgmia Register 

GENERAL NOTICES 

NOTICE 

Notices of Intended Regulatory Action are published as a 
separate section at the beginning of each issue of the 
Virginia Register. 

ALCOHOLIC BEVERAGE CONTROL BOARD 

t Notice to the Public 

A. Pursuant to the Virginia Alcoholic Beverage Control 
Board's "Public Participation Guidelines for Adoption or 
Amendment of Regulations" (VR 125-01-1, § 5.1 of the 
Regulations of the Virginia Alcoholic Beverage Control 
Board), the board will conduct a public hearing on 
October 28, 1992 at 10 a.m. in its hearing room, ftrst floor, 
A.B.C. Board, Main Offices, 2901 Hermitage Road, City of 
Richmond, Virginia, to receive comments and suggestions 
concerning the adoption, amendment or repeal of board 
regulations. Any group or individual may file with the 
board a written petition for the adoption, amendment or 
repeal of any regulation. Any such petition shall contain 
the following information, if available. 

1. Name of petitioner. 

2. Petitioner's mailing address and telephone number. 

3. General description of proposal, with 
recommendations for adoption, amendment or repeal 
of specific regulation(s). 

4. Why is change needed? What problem is it meant 
to address? 

5. What is the anticipated effect of not making the 
change? 

6. Estimated costs or savings to regulated entities, the 
public, or others incurred by this change as compared 
to current regulations. 

7. Who is affected by recommended change? How 
affected? 

8. Draft language; and 

9. Supporting documents. 

The board may also consider any other request for 
regulatory change at its discretion. All petitions or requests 
for regulatory change should be submitted to the board no 
later than June 29, 1992. 

B. Petitions for regulatory change should be sent to 
Robert N. Swinson, Secretary to the Board, P.O. Box 27491, 
Richmond, Virginia 23261 or may be faxed (804) 367-1802 
if the original paperwork is also mailed. 

C. Applicable laws or regulations (authority to adopt 
regulations): Sections 4-7(1), 4-11, 4-36, 4-69, 4-69.2, 4-72.1, 
4-98.14, 4-l03(b) and 9-6.14:1 et seq., Virginia Code; VR 
!25-01-l, § 5.!, Board Regulations. 

D. Entities affected: (I) all licensees (manufacturers, 
wholesalers, importers, retailers) and (2) the general 
public. 

E. For further information contact the undersigned at 
the above address or by phone at (804) 367-0626. 

/S/ Robert N. Swinson 
Secretary 
Virginia Alcoholic Beverage Control Board 

DEPARTMENT OF GENERAL SERVICES 

Division of Forensic Science 

t Public Notice 

NOTICE: The following list of approved field tests for 
detection of drugs was published in 8:15 VA.R. 2494-2496 
April 20, 1992, and in 8:16 VA.R. 2674-2676 May 4, 1992. 
The list is being reprinted to include information that was 
inadvertently omitted in the previous publications. 

Title Q! Regulation: VR 330-05-0l. Regulations lor the 
Approval of Field Tests for Detection of Drugs. 

Statutory Authority: §§ 2.1-424 and 19.2-188.1 of the Code 
of Virginia. 

In accordance with § 2 of the Regulations for the 
Approval of Field Tests for Detection of Drugs and under 
the authority of § 19.2-188.! of the Code of Virginia, the 
following Field Tests for Detection of Drugs are Approved 
Field Tests: 
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Becton Dickinson Public Safety 
147 Clinton Road 
West Caldwell, N. J. 07006 

General Notices/Errata 

Drug or DrUg Type Manufacturer's Field Test 

Marijuana 

Hashish 

Hashish Oil 

Cocaine Hydrochloride 

Cocaine Base 

Heroin 

Codeine 

Morphine 

Heroin 

Barbiturates 

Amphetamine 

Methamphetamine 

Lysergic Acid Diethylamide 

Test 

Test 

Test 

Test 

Test 

Test 

Test 

Test 

Test 

Test 

Test 

Test 

Test 

0 D V Incorporated (NarcoPouch) 
Post Office Box 305 
South Paris, Maine 04281 

Drug or Drug Type 

Narcotic Alkaloids 

Heroin 

Morphine 

Cocaine Hydrochloride 

Opiates 

Heroin 

Morphine 

Methamphetamine 

Amphetamine 

Heroin 

Morphine 

Cocaine Hydrochloride 

Cocaine Base 

Barbiturates 

Amphetamine 

Methamphetamine 

Methadone 

Lysergic Acid Diethylamide (LSD) 

Marijuana 

Hashish 

Hashish Oil 

Tetrahydrocannabinol (THC) 

Marijuana 

Hashish 

Hashish Oil 

Tetrahydrocannabinol (THC) 

Phencyclidine {PCP) 

Methaqualone 

E (Duquenois-Levine Test) 

E (Duquenois-Levine Test) 

E (Duquenois-Levine Test) 

G (Modified scott Reagent) 

G {Modified Scott Reagent) 

K (Opiates Reagent) 

K (Opiates Reagent) 

K (Opiates Reagent) 

L (Brown Heroin Reagent) 

c (Dille-Koppanyi, Modified) 

A (Marquis Reagent) 

A (Marquis Reagent) 

0 (LSD Reagent System) 

Manufacturer's Field Test 

901 Mayer's Reagent 

901 Mayer's Reagent 

901 Mayer's Reagent 

901 Mayer's Reagent 

902 Marquis Reagent 

902 Marquis Reagent 

902 Marquis Reagent 

902 Marquis Reagent 

902 - Marquis Reagent 

903 Nitric Acid 

903 Nitric Acid 

904 Scott (Modified) Reagent 

904 Scott (Modified) Reagent 

905 Dille-Koppanyi Reagent 

906 

906 

906 

907 

Mandelin Reagent 

Mandelin Reagent 

Mandelin Reagent 

Ehrlich's (Modified) Reagent 

908 - Duquenois-Levine Reagent 

908 

908 

908 

909 

909 

909 

909 

914 

914 

3293 

Duquenois-Levine Reagent 

Duquenois-Levine Reagent 

Duquenois-Levine Reagent 

K N Reagent 

K N Reagent 

K N Reagent 

K N Reagent 

PCP Methaqualone Reagent 

PCP Methaqualone Reagent 
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o D V Incorporated (NarcoPouch) continued 

Drug or Drug Type 

Heroin 

Diazepam 

Pentazocine 

Ephedrine 

0 D V Incorporated (Narcotest) 
POSt Office Box 305 
south Paris, Maine 04281 

Drug or Drug Type 

Narcotic Alkaloids 

Heroin 

Morphine 

Cocaine Hydrochloride 

Opiates 

Heroin 

Morphine 

Methamphetamine 

Heroin 

Morphine 

cocaine Hydrochloride 

Dibucaine 

Tetracaine 

procaine 

Barbiturates 

Amphetamine 

Methadone 

Lysergic Acid Diethylamide {LSD) 

Marijuana 

Hashish Oil 

Hashish 

Tetrahydrocannabinol {THC) 

Marijuana 

Hashish 

Hashish Oil 

Tetrahydrocannabinol {THC) 

Cocaine Bas~ 

Phencyclidine (PCP) 

Methaqualone 

Diazepam 

Pentazocine 

Ephedrine 

Manufacturer's Field Test 

'" 
925 

925 

927 

Macke's Modified 

Valium/Oiazepam Reagent 

Talwin/Pentazocine Reagent 

Ephedrine Reagent 

Manufacturer's Field Test 

7601 

7601 

7601 

7601 

7602 

7602 

Mayer's Reagent 

Mayer's Reagent 

Mayer' s Reagent 

Mayer's Reagent 

Marquis Reagent 

Marquis Reagent 

7602 - Marquis Reagent 

7602 

7603 

7603 

Marquis Reagent 

Nitric Acid 

Nitric Acid 

7604 - Cobalt Thiocyanate Reagent 

7604 

7604 

7604 

7605 

7606 

7606 

7607 

Cobalt Thiocyanate Reagent 

Cobalt Thiocyanate Reagent 

Cobalt Thiocyanate Reagent 

Dille-Koppanyi Reagent 

Mandelin Reagent 

Mandelin Reagent 

Modified Ehrlich's Reagent 

7608 - Duquenois Reagent 

7608 Duquenois Reagent 

7608 Duquenois Reagent 

7608 Duquenois Reagent 

7609 K N Reagent 

7609 K N Reagent 

7609 K N Reagent 

7609 K N Reagent 

7613 Test #13 {Cocaine Free-Base 

Reagent) 

7614 - Test #14 (Methaqualone 

Reagent) 

7614 - Test #14 (Methaqualone 

Reagent) 

7625 - Test #25 (Diazepam Reagent) 

7626 

7627 

Test #26 (Talwin Reagent) 

Test #27 (Ephedrine 

Reagent) 

Virginia Register of Regulations 

3294 



\ 

Vol. 8, Issue 18 

Sirchie Fingerprint Laboratories 
5825 Triangle Drive 
Umstead Industrial Park 
Post Office Box 30576 
Raleigh, N. c. 27622-0576 

Drug or Drug Type 

Narcotic Alkaloids 

Heroin 

Morphine 

Cocaine Hydrochloride 

Morphine 

Amphetamine 

Opium Alkaloids 

Heroin 

Amphetamine 

Meperidine (Demerol) (Pethidine) 

Heroin 

Morphine 

Cocaine Hydrochloride 

Procaine 

Tetracaine 

Methadone 

Barbiturates 

Amphetamine 

Lysergic Acid Diethylamide (LSD) 

Marijuana 

Hashish 

Tetrahydrocannabinol (THC) 

Marijuana 

Hashish 

Tetrahydrocannabinol (THC) 

Cocaine Base (Crack) 

Methamphetamine 

Methamphetamine 

Hashish Oil 

Hashish Oil 

General Notices/Errata 

Manufacturer's Field Test 

Mayers Reagent 

Mayers Reagent 

Mayers Reagent 

# 1 - Mayers Reagent 

11 Mayers Reagent 

#1 Mayers Reagent 

#2 Marquis Reagent 

#2 Marquis Reagent 

#2 Marquis Reagent 

12 Marquis Reagent 

#3 Nitric Acid Reagent 

#3 Nitric Acid Reagent .. 
" .. 
" 
" .. 
•• .. 
" #9 

" 

Cobalt Thiocyanate Reagent 

Cobalt Thiocyanate Reagent 

Cobalt Thiocyanate Reagent 

Cobalt Thiocyanate Reagent 

Dille-Koppanyi Reagent 

Mandelin Reagent 

Ehrlich's Reagent 

Duquenois Reagent 

Duquenois Reagent 

Duquenois Reagent 

NOB (Fast Blue B Salt) Reagent 

NOB (Fast Blue B Salt) Reagent 

NOB {Fast Blue B Salt) Reagent 

f13 - Cobalt Thiocyanate/Crack Test 

" 
#1 .. 
" 

Mayers Reagent 

Marquis Reagent 

Duquenois Reagent 

NOB {Fast Blue B Salt) Reagent 
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General Notices/Errata 

DEPARTMENT OF HEALTH 

Notice 

Maternal and Child Health Services Block Grant 
Application 

Fiscal Year 1993 

The Virginia Department of Health will transmit to the 
federal Secretary of Health and Human Services by July 
15, 1992, the Maternal and Child Health Services Block 
Grant Application for the period October 1, 1992 through 
September 30, 1993, in order to be entitled to received 
payments for the purpose of providing Maternal and Child 
Health services on a statewide basis. These service 
include: 

• preventive and primary care services for pregnant 
women, mothers, and infants up to age 1 

• preventive and primary care services for children 
and adolescents 

• family-centered, community-based, coordinated care 
and the development of community-based systems of 
services for children with special health care needs 

The Maternal and Child Health Services Block Grant 
Application makes assurance to the Secretary of Health 
and Human Services that the Virginia Department of 
Health will adhere to all the requirements of Section 505, 
Title V-Maternal and Child Health Services Block Grant of 
the Social Security Act, as amended. To facilitate public 
comment, this notice is to announce a period from June 1 
through June 1'5, 1992 for review and public comment on 
the Block Grant Application. Copies of the document will 
be available as of June 1, 1992, in the office of the 
Director of each county and city health department. 
Individual copies of the document may be obtained by 
contacting Ms. Rosanne Kolesar at the following address; 
written comments must be addressed to Ms. Kolesar and 
received by June 15, 1992 at the following address: 
Virginia Department of Health, Health Care Services, 1500 
East Main Street, Room 104B, Richmond, Virginia 
23219-2448, (804) 786-5214. 

MARINES RESOURCES COMMISSION 

t Notice of Public Hearing 

The Marine Resources Commission invites public comment 
on proposed regulations on grey sea trout (weakfish) and 
speckled sea trout. The following specific proposals have 
been developed by commission staff after consultation with 
advisory committees and other representatives of the 
fishing industry. The commission will use considerable 
latitude in their final decisions regarding these regulatory 
proposals; the outcome of the commission's deliberations 
could range from closure of the trout fisheries to no 
additional regulation';. Accordingly, the commission will 

consider variations to the proposals listed below, including 
alternate bag limits, size limits (including the use of slot 
limits), fishing seasons, time limits, gear restrictions, as 
well as the potential imposition of area restrictions, and 
quotas. · 

Grey Trout Proposal. 

The overall objective of the proposed regulations for grey 
trout is a 25% reduction in exploitation from a base 
period of 1989-1990 to maintain compliance with 
recommendations of the Atlantic States Marine Fisheries 
Commission Fishery Management Plan which are designed 
to correct overfishing problems associated with the grey 
trout fisheries along the East Coast. 

Pound Net Fishery: Impose minimum size limit of 10" 
with a 10% tolerance for undersize grey trout by weight 
of all grey trout in possession. Require one lift day (funnel 
or net tied up) per week from March 1 through November 
30. A single day from each week will be specified as a lift 
day. 

Gill Net Fishery: Impose a 12" mtmmum size limit of no 
tolerance for undersize· fish. Require one lift day (gill nets 
removed from water) from January 1 to July 31 and from 
November 1 to December 31, and two lift days per week 
from August 1 to October 31. 

Haul Seine Fishery: Impose a 10" minimum size limit with 
a 10% tolerance for undersize fish. Require two lift days 
per week from January 1 to April 30 and from June 1 to 
December 31, and one lift day per week from May 1 to 
May 31. 

Trawl Fishery: Prohibit landing of grey trout in Virginia 
from any trawler possessing a trawl net with a cod-end 
mesh of less than 3". 

Recreational Fishery: Two alternate bag and size limits 
are proposed, (1) a 12" minimum size limit with a 5 fish 
per day bag limit, and (2) a 13" minimum size limit with 
a 10 fish per day bag limit. 

Other: The Commission would also like to evaluate the 
imposition of a moratorium on the licensing of addition 
pound net sites above those nets active in 1992, a 
restriction of 8400 feet of gill net per vessel, a 
requirement that all gill nets be attended while fishing 
from May 15 to October 15, and alternate bag and size 
limits for charter and head boat fisheries. For the latter, a 
10" minimum size limit and 15 fish per day bag limit has 
been suggested. 

Speckled Trout Proposal. 

The commission will consider an increase in the minimum 
size limit for speckled trout to 13" for both recreational 
and commercial fisheries. In addition, a 15 fish per day 
bag limit is proposed for hook and line fishing. The 
commission will consider variations to this specific 
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proposal; alternatives are outlined in the first paragraph of 
!his notice, 

Public hearings on these proposals will be held on 
Monday, May 18, 1992 at 7 p,m, at the Eastern Shore 
Community College, Melfa, Virginia and at the 
Rappahannock Community College, Warsaw, VA; on 
Tuesday, May 19, 1992 at 7 p.m. at the Rappahannock 
Community College, Glenns, VA; on Wednesday, May 20, 
1992 at 7 p.m. at the Lake Wright Quality Inn, Norfolk, 
VA; and alter Noon on Tuesday, May 26, 1992 at the 
Marine Resources Commission, 2600 Washington A venue, 
4th Floor, Newport News, VA. Any interested party may 
submit testimony. For further information or to submit 
written comments, please contact the VMRC Fisheries 
Management Division, P.O, Box 756, Newport News, 
Virginia 23607, 

VMRC does not discriminate against individuals with 
disabilities, therefore, if you are in need of reasonable 
accommodations due to a disability, please advise Deborah 
R, cawthon (804) 247-2248 no less than 72 hours prior to 
the meeting time and identify your need. 

t Notice of Public Hearing 

The Marine Resources Commission invites public comment 
on proposed regulations concerning clamming in 
condemned areas. The Commission will consider the 
permanent adoption of the provisions of an emergency 
regulation made effective May 1, 1992 that prohibits 
clammers who are issued special permits for relay clams, 
to harvest clean clams without first turning in their permit 
to the VMRC Operations Office, 30 Jefferson Avenue, 
Newport News, VA The permit would be held at 
Operations until the clammer reclaimed possession of it to 
harvest relay clams again. 

The commission will also consider a proposed regulation 
prohibiting the taking and keeping of chowder clams 
larger than a 2-7/8" diameter ring from any relay areas, 
with a 10% tolerance for oversized clams by number, The 
proposed penalty lor violation is to require the clammer to 
return all chowders to the clam grounds. 

A public hearing on these proposals will be held on 
Tuesday, May 26, 1992 at noon, at the Marine Resources 
Commission, 2600 Washington Avenue, Newport News, VA 
23607. For further information or to present wrilten 
testimony, please contact the Fisheries Management 
Division at the above address. 

VMRC does not discriminate against individuals with 
disabilities, therefore, if you are in need of reasonable 
accommodations due to a disability, please advise Joey 
Thompson (804) 247-2238 no less than 72 hours prior to 
the meeting time and identify your need. 

SECRETARY OF TilE COMMONWEALTH 

Vol. 8, Issue 18 

General Notices/Errata 

Notice to Counties, Cities, Towns, Authorities, 
Commissions, Districts and Political Subdivisions of the 

Commonwealth 

Notice is hereby given that pursuant to § 2.1-71 of the 
Code of Virginia, each county, city and town and each 
authority, commission, district or other political subdivision 
of the Commonwealth to which any money is appropriated 
by the Commonwealth or any of the above which levies 
any taxes or collects any fees or charges for the 
performance of public services or issues bonds, notes or 
other obligations, shall annually file with the Secretary of 
the Commonwealth a list of all bond obligations, the date 
and amount of the obligation and the outstanding balance 
therein, on or before June 30 of each year. 

A copy of the form which may be photocopied for use 
herein described follows. 

Statutory Authority: Section 2.1-71 of the Code of Virginia. 

Contact: Sheila A Evans, Conflict of Interest and 
Appointments Specialist, Post Office Box 1-D, Richmond, 
Virginia 23201, Old Finance Building, Capitol Square, 
Richmond, Virginia 23219, (804) 786-2441. 

VIRGINIA CODE COMMISSION 

NOTICE TO STATE AGENCIES 

Change of Address: Our new mailing address is: Virginia 
Code Commission, 910 Capitol Stree~ General Assembly 
Building, 2nd Floor, Richmond, VA 23219. You may FAX 
in your notice; however, we ask that you do not follow-up 
with a mailed copy, Our FAX number is: 371-0169, 

FORMS FOR FILING MATERIAL ON DATES FOR 
PUBLICATION IN THE VIRGINIA REGISTER OF 

REGULATIONS 

All agencies are required to use the appropriate forms 
when furnishing material and dates for publication in the 
Virginia Register Q1 Regulations. The forms are supplied 
by the office of the Registrar of Regulations. If you do not 
have any forms or you need additional forms, please 
contact: Virginia Code Commission, 9!0 Capitol Street, 
General Assembly Building, 2nd Floor, Richmond, VA 
232!9, telephone (804) 786-3591. 

FORMS: 

NOTICE of INTENDED REGULATORY ACTION -
RROl 
NOTICE of COMMENT PERIOD - RR02 
PROPOSED (Transmittal Sheet) - RR03 
FINAL (Transmittal Sheet) - RR04 
EMERGENCY (Transmittal Sheet) - RR05 
NOTICE of MEETING - RR06 
AGENCY RESPONSE TO LEGISLATIVE 
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OR GUBERNATORIAL OBJECTIONS- RR08 
DEPARTMENT of PLANNING AND BUDGET 
(Transmittal Sheet) - DPBRR09 

Copies of the Virginia Register Form. Style and Procedure 
Manual may also be obtained at the above address. 

ERRATA 

DEPARTMENT OF WASTE MANAGEMENT 

Title llf Regulation: VR 672-01-1. Public Participation 
Procedures for Formation and Promulgation of 
Regulations. 

Publication: 8:15 VA.R. 2388-2389 April 20, 1992. 

Correction iQ Notice llf Intended Regultory Action: 

The department intends to REPEAL VR 672-01-1 which 
was published on February 4, 1985, as VR 352-01-1 by the 
Virginia Hazardous Waste Facility Siting Board. These 
public participation regulations were transferred to the 
Department of Waste Management effective July I, 1986, 
in accordance with Chapter 492 of the 1986 Acts of 
Assembly. The VR number assigned to the regulation was 
changed at the time of publication of the NOIRA to 
conform to the classification system developed by the 
Virginia Code Commission and, specifically, to reflect the 
code assigned to the Department of Waste Management. 
Any questions regarding these regulations should be 
directed to Karol A. Akers, Policy and Planning Manager, 
Department of Waste Management, 101 N. 14th Street, 11th 
Floor, Monroe Building, Richmond, VA 23219, telephone 
(804) 225-2966. 
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CALENDAR OF EVENTS 

Symbols Key 
t Indicates entries since last publication of the Virginia Register 
III Location accessible to handicapped 
e Telecommunications Device for Deaf (TDD) /Voice Designation 

NOTICE 

Only those meetings which are filed with the Registrar 
of Regulations by the filing deadline noted at the 
beginning of this publication are listed. Since some 
meetings are called on short notice, please be aware that 
this listing of meetings may be incomplete. Also, all 
meetings are subject to cancellation and the Virginia 
Register deadline may preclude a notice of such 
cancellation. 

For additional information on open meetings and public 
hearings held by the Standing Committees of the 
Legislature during the interim, please call Legislative 
Information at (804) 786-6530. 

VIRGINIA CODE COMMISSION 

EXECUTIVE 

~'''t% ~ ~ 
Virginia Department 

/For The Aging 

DEPARTMENT FOR TilE AGING 

Governor's Advisory Board on Aging 

June 10, 1992 - 10 a.m. - Open Meeting 
June 11, 1992 - 9 a.m. - Open Meeting 
Richmond Airport Hilton, 5501 Eubank Road, Richmond, 
Virginia. Gil (Interpreter for deaf provided upon request) 

Committee and business meetings. 

Contact: Catherine Saunders, Special Assistant to the 
Commissioner, Virginia Department for the Aging, 700 E. 
Franklin Street, lOth Floor, Richmond, VA 23219, telephone 
(804) 225-2271, toll-free 1-800-552-3402 or (804) 
225-2271/TDD m 

Long~Term Care Ombudsman Advisory Council 

June 30, 1992 - 9:30 a.m. - Open Meeting 
Virginia Department for the Aging, 700 E. Franklin Street, 
Richmond, Virginia. 

Vol. 8, Issue 18 

Business will include continued discussion of an 
initiative with a local citizen's advocacy support group. 

Contact: Mark C. Miller, State Ombudsman, 700 E. 
Franklin Street, lOth Floor, Richmond, VA 23219, telephone 
(804) 225-3141, toll-free l-800-552-3402 or (804) 
225-2271/TDD ..,. 

DEPARTMENT OF AGRICULTURE AND CONSUMER 
SERVICES 

Virginia Cattle Industry Board 

July 9, 1992 - 10 a.m. - Open Meeting 
Sheraton Red Lion Inn, Blacksburg, Virginia. 

A meeting to review finances, hear research reports 
and updates on various ongoing projects. The board 
will entertain public comment at the conclusion of all 
other business for a period not to exceed 30 minutes. 

Contact: Reginald B. Reynolds, Executive Director, Virginia 
Cattle Industry Board, P.O. Box 176, Daleville, VA 24083, 
telephone (703) 992-1009. 

Virginia Marine Products Board 

June 2, 1992 - 5:30 p.m. - Open Meeting 
Nicks Steak and Spaghetti House, Route 17, Gloucester 
Point, Virginia. Chl 

The board will meet to receive reports from the 
Executive Director of the Virginia Marine Products 
Board on: finance, marketing, past and future program 
planning, publicity /public relations, old/new business. 
At the conclusion of other business, the board will 
entertain public comments for a period not to exceed 
30 minutes. 

Contact: Shirley Estes Berg, 97 Main Street, Suite 103, 
Newport News, VA 23601, telephone (804) 594-7261. 

Virginia Sweet Potato Board 

t June 10, 1992 - 8 a.m. - Open Meeting 
Eastern Shore Agriculture Experiment Station, Route 1, 
Box 133, Research Drive, Painter, Virginia. l~J 

The board will meet to discuss and adopt the budget 
for 1992-93 and any other business which relates to 
the state's sweet potato industry. At the conclusion of 
all other business, the board will entertain public 
comments for a period not to exceed 30 minutes. 
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Contact: J. William Mapp, Program Director, Box 26, 
Onley, VA 23418, telephone (804) 787-5867. 

Virginia Winegrowers Advisory Board 

July 7, 1992 - 10 a.m. - Open Meeting 
State Capitol Building, House Room 4, Richmond, Virginia. 

A meeting to elect a new chairman and 
vice-chairman. In addition, the board will hear 
committee and project monitor reports. 

Contact: Annette Ringwood, Secretary, Virginia 
Winegrowers Advisory Board, P.O. Box 1163, Richmond, 
VA 23209, telephone (804) 371-7685. 

STATE AIR POLLUTION CONTROL BOARD 

July I, 1992 - 10 a.m. - Public Hearing 
Board of Supervisors Meeting Room, 205 Academy Drive, 
N.W., Abingdon, Virginia. 

July I, 1992 - 10 a.m. - Public Hearing 
Department of Air Pollution Control, Valley of Virginia 
Regional Office, Executive Office Park, Suite D, 5338 
Peters Creek Road, Roanoke, Virginia. 

July I, 1992 - 10 a.m. - Public Hearing 
Auditorium of the Recreation Center, 301 Grove Street, 
Lynchburg, Virginia. 

July I, 1992 - U a.m. - Public Hearing 
Department of Air Pollution Control, Northeastern Virginia 
Regional Office, 300 Central Road, Suite B, Fredericksburg, 
Virginia. 

July 1, 1992 - 10 a.m. - Public Hearing 
Department of Air Pollution Control, State Capitol Regional 
Office, Arboretum Parkway, Suite 250, 9210 Arboretum 
Parkway, Richmond, Virginia. 

July I, 1992 • 10 a.m. - Public Hearing 
Department of Air Pollution Control, Hampton Roads 
Regional Office, Old Greenbrier Village, Suite A, 2010 Old 
Greenbrier Road, Chesapeake, Virginia. 

July l, 1992 - 10 a.m. - Public Hearing 
Department of Air Pollution Control, Northern Virginia 
Regional Office, Springfield Corporate Center, Suite 310, 
6225 Brandon Avenue, Springfield, Virginia. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Air Pollution 
Control Board intends to amend regulations entitled: 
VR 120-01. Regulations for the Control an Abatement 
of Air Pollution - Documents Incorporated by 
Reference. The proposed amendments to the 
regulations will provide the latest edition of 
referenced documents and incorporate recently 
promulgated federal New Source Performance 

Standards (NSPS) and National Emission Standards for 
Hazardous Air Pollutants (NESHAP), which are found 
in Rules 5-5 and 6-1, respectively. The proposed 
amendments will update as well the consolidated list 
of documents incorporated by reference found in 
Appendix M of the agency's regulations. The proposed 
amendments will incorporate the 1991-1992 edition of 
the American Conference of Governmental Industrial 
Hygienists' Handbook which forms the basis for the 
toxic pollutant rules, and three NSPS which were 
promulgated by EPA between July I, 1990 and June 
30, 1991. 

Statutory Authority: § 10.1-1308 of the Code of Virginia. 

Written comments may be submitted until July 17, 1992, to 
Director of Program Development, Department of Air 
Pollution Control, P.O. Box 10089, Richmond, Virginia. 

Contact: Karen Sabasteanski, Policy Analyst, Department 
of Air Pollution Control, P.O. Box 10089, Richmond, VA 
23240, telephone (804) 786-1624. 

******** 

t July 8, 1992 - 10 a.m. - Public Hearing 
Board of Supervisors Meeting Room, 205 Academy Drive, 
N.W., Abingdon, Virginia. 

t July 8, 1992 - 10 a.m. - Public Hearing 
Department of Air Pollution Control, Virginia Westen 
Community College, Whitman Auditorium, Business Science 
Building, 3095 Colonial Avenue, Roanoke, Virginia. 

t July 8, 1992 • 10 a.m. - Public Hearing 
Central Virginia Community College, Amherst Building 
Auditorium, Room 2123, 3506 Wards Road, Lynchburg, 
Virginia. 

t July 8, 1992 - 10 a.m. - Public Hearing 
Department of Air Pollution Control, Northeastern Virginia 
Regional Office, 300 Central Road, Suite B, Fredericksburg, 
Virginia. 

t July 8, 1992 - 10 a.m. - Public Hearing 
Virginia War Memorial Auditorium, 621 South Belvidere 
Street, Richmond, Virginia. 

t July 8, 1992 • 10 a.m. - Public Hearing 
Department of Air Pollution Control, Hampton Roads 
Regional Office, Old Greenbrier Village, Suite A, 2010 Old 
Greenbrier Road, Chesapeake, Virginia. 

t July 8, 1992 • 10 a.m. - Public Hearing 
Richard Byrd Library, Meeting Room, Fairfax County, 7250 
Commerce Street, Springfield, Virginia. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Air Pollution 
Control Board intends to amend regulations entitled: 
VR 120-01. Regulations for the Control an Abatement 
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of Air Pollution. The regulation amendments concern 
provisions covering new and modified stationary 
source permits. The proposed amendments revise the 
permit regulations for nonattainment areas (i) by 
redefining the definitions of "major stationary source," 
"net emissions increase," "nonattainment pollutant," 
and "significant"; (ii) by adding provisions concerning 
offsets, including the new offset ratios required; (iii) 
by adding provisions regarding de minimis increases 
and modification alternatives; and (iv) by making 
sources of nitrogen oxides subject to the same 
requirements as sources of volatile organic compounds. 
The proposed amendments also revise the permit 
regulations by expanding the opportunity for public 
participation for major source and major modification 
permit applications. Provisions have been added to the 
permit regulations concerning conformity with certain 
local ordinances, shutdown and reactivation of sources, 
transfer of permits, and revocation and enforcement 
of permits. The amendments also provide increases in 
some of the levels used to exempt certain sources. 

STATEMENT 

Puroose: This proposal amends the existing regulations 
governing the control and abatement of air pollution which 
are promulgated to establish standards for sources of air 
pollution to the extent necessary to attain and maintain 
such levels of air quality as will protect human health and 
welfare. The purpose of the regulation is to require the 
.owner of the proposed new or expanded facility to provide 
,:such information as may be needed to enable the agency 
to conduct a preconstruction review in order to determine 
compliance with applicable control technology and other 
standards and to assess the impact of the emissions from 
the facility on air quality. The regulation also provides the 
basis for the agency's final action (approval or 
disapproval) on the permit depending upon the results of 
the preconstruction review. 

Substance: Major provisions of the proposal are 
summarized below: 

I. The 1990 Clean Air Act Amendments mandate 
certain changes to Virginia's nonattainment permit 
requirements covered in § 120-08-03. The major 
changes related to the requirements of the Clean Air 
Act appear in the definitions and in subsections F, M 
and N. The definitions of "major stationary source," 
"net emissions increase," "nonattainment pollutant" 
and "significant" have been amended to meet various 
requirements of Title I of the Clean Air Act. 
Subsection F, regarding standards, and subsection M, 
regarding offsets, have been amended to meet the 
requirements of sections 173 (a) and 182 of the Clean 
Air Act. Subsection N, regarding de minimis increases 
and modification alternatives, has been added to meet 
the requirements of section 182 (c) (6) - (8). Where 
appropriate, nitrogen oxides has been added to the 
language in this section regarding the relevant 
nonattainment pollutants. 
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2. Through these proposed amendments, the board is 
expanding the opportunity for public participation with 
regard to permitting. Current public participation 
requirements have been combined with new 
requirements in a separate public participation section 
in §§ 120-08-01, 120-08·02 and 120-08-03. In §§ 120-08-02 
and 120-08-03, the proposal requires the applicant to 
provide public notice and an informational briefing in 
addition to the public hearing and public comment 
period now provided by the board. In § 120-08-01, the 
proposal requires the applicant to provide public 
notice only, in addition to the current public 
participation provisions. 

3. The definition of "building, structure, or facility" in 
§ 120-08-03 has been expanded to include installation. 
The definition of "installation" has been deleted. This 
change removes the dual definition from this section 
making the definition of "building, structure, facility or 
installation" identical to that in § 120-08-02. 

4. The proposal amends the provision concerning who 
signs applications for permits in §§ 120-08-01, 120-08-02 
and 120-08-03 to conform to similar provisions in the 
regulations of other state environmental agencies. 

5. The proposal adds a provision to §§ 120-08-01, 
120-08-02 and 120-08-03 concerning the statutory 
requirement for all applicants to provide notification 
from the locality that the location and operation of 
the facility are consistent with certain local 
ordinances. 

6. The proposal adds subsections on reactivation and 
shutdown, transfer of permits, and revocation and 
enforcement of permits to §§ 120-08-01, 120-08·02 and 
120-08-03. 

7. The proposal amends Appendix R to provide an 
increase in some general exemption levels and in 
some specific exemption levels. The proposal also 
amends section IX, regarding exemption levels for 
sources emitting toxic pollutants, by allowing sources 
applying for modification permits to be exempt from 
the permit requirements on the basis of the increased 
emissions alone. 

Issues: The National Ambient Air Quality Standard 
(NAAQS) for ozone is 0.12 parts per million (ppm). The 
0.12 ppm standard was established by the U. S. 
Environmental Protection Agency (EPA) and is designed 
to protect the health of the general public with an 
adequate margin of safety. Numerous counties and cities 
within the Northern Virginia, Richmond, and Hampton 
Roads areas have been identified as ozone nonattainment 
areas pursuant to new provisions of the 1990 Clean Air 
Act; therefore, over 3.5 million Virginia citizens are being 
exposed to air quality that does not meet the federal 
health standard for ozone. Failure to develop adequate 
programs to meet the ozone air quality standard: (i) will 
result in continued violations of the standard to the 
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detriment of public health and welfare, (ii) may result in 
assumption of the program by EPA at which time the 
Commonwealth would lose authority over matters affecting 
its citizens, and (iii) may result in the implementation of 
sanctions by EPA, such as prohibition of new major 
industrial facilities and loss of federal funds for sewage 
treatment plant development and highway construction. 
Although the EPA has been reluctant to impose these 
sanctions in the past, the Clean Air Act now includes 
specific provisions requiring these sanctions to be issued 
by EPA if so warranted. 

Of the consequences resulting from failure to develop an 
adequate program to control ozone concentrations in the 
ambient air, the most serious consequence will be the 
adverse impact on public health and welfare. A growing 
body of scientific data indicates that health and welfare 
effects associated with ozone are more serious than 
envisioned in the late 1970s. Some scientists believe that 
existing air quality standards may provide little or no 
margin of safety. Perhaps the most significant new finding 
is that ozone not only affects people with impaired 
respiratory systems, such as asthmatics, but also many 
people with healthy lungs, both children and adults. It can 
cause shortness of breath and coughing when .healthy 
adults are exercising, and more serious effects in the 
young, old, and infirm. Recent EPA estimates suggest 
there are 20 to 30 million ozoneMsensitive people in those 
major urban areas where levels are 25 percent (0.15 ppm) 
or more above the current health standard. The Northern 
Virginia Nonattainment Area is one of those major urban 
areas with ozone levels of up to 0.165 ppm. Equally high 
levels of ozone are often recorded in rural sectors 
downwind from these metropolitan areas. 

Evidence from scientific studies of vegetation indicates 
that ozone can reduce plant yield in tomato, bean, 
soybean, snap bean, peanut, and corn crops. The potential 
agricultural losses nationwide are estimated to be two to 
three billion dollars per year. Ozone also has an impact on 
forests, causing premature leaf-drop and lower growth 
rates. Materials damage attributed to ozone includes 
cracking of rubber products, weakening of textiles, changes 
in dyes, and premature cracking of paint. 

Volatile organic compounds (VOCs) and nitrogen oxides 
(NOX) in the ambient air react together in the presence 
of sunlight to form ozone. To reduce ozone concentrations 
in the ambient air, the emissions of NOX and VOCs (ozone 
precursors) from a variety of air pollution source types 
must be reduced. A key strategy tor reducing air pollution 
is the control of emissions from existing stationary sources. 
Reduction of ozone precursors within nonattainment areas 
by employing available control technology on existing 
stationary sources can substantially reduce ozone 
concentrations, and in conjunction with reductions achieved 
from control measures on other source types, can reduce 
ozone concentrations to levels at or below the current 
health standard for ozone. However, once ozone 
concentrations are reduced to the level necessary to 
protect public health and welfare, additional strategies 

must be implemented to maintain those levels and address 
the increases in emissions due to the inherent growth 
often found in highly populated areas. 

A key strategy for managing the growth of new emiSSIOns 
is the permit program for new and modified stationary 
sources. The program requires that owners obtain a permit 
from the agency prior to the construction of a new 
industrial or commercial facility or the expansion of an 
existing one. The program requirements differ according to 
the facility's potential to emit a specified amount of a 
specific pollutant and the air quality status of the various 
areas within the state where the facility is or will be 
located. Requirements for facilities considered to be major 
due to their potential to emit a specified pollutant are 
more stringent than for less polluting facilities. 
Requirements for major facilities located or locating in 
those areas which- have ambient air quality concentrations 
that have not been maintained at or below the 
health-based standard for a pollutant (nonattainment areas) 
are considerably more stringent than for those areas 
which have concentrations maintained at or below the 
standard (prevention of significant deterioration (PSD) 
areas). Permits issued in nonattainment areas require the 
facility owner to apply control technology that meets the 
lowest achievable emission rate and to obtain emission 
reductions from existing sources in the area such that the 
reductions offset the increases from the proposed facility 
by a ratio greater than one for the emissions contributing 
to the nonattainment situation. Permits issued in PSD 
areas require the facility owner to employ control 
technology that is the best available and, in some cases, to 
monitor ambient air quality at the site where the facility 
will be located to determine ambient air background levels 
of the pollutants to be emitted. Through the 
implementation of new and modified source permit 
program, emission increases from new and expanding 
stationary sources can be managed so that affected areas 
can attain and maintain the air quality standards and 
accommodate growth. 

The 1990 Amendments to the Clean Air Act represent the 
most comprehensive piece of clean air legislation ever 
enacted and for the first time delineates nonattainment 
areas as to the severity of the pollution problem. 
N onattainment areas are now classified as marginal, 
moderate, serious, severe and extreme. Marginal areas are 
subject to the least stringent requirements and each 
subsequent classification is subject to successively more 
stringent control measures. Areas with higher classification 
of nonattainment must meet the requirements of all the 
areas in lower classifications plus the additional, more 
stringent requirements of their class. The classifications for 
Virginia's nonattainment areas are marginal for the 
Hampton Roads Nonattainment Area, moderate for the 
Richmond Nonattainment Area, and serious for the 
Northern Virginia Nonattainment Area. 

Section 182 (a)(2)(C) of the Act sets out the general 
requirements for new source review programs in all 
nonattainment areas and mandates a new and modified 
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inajor stationary source permit program that meets the 
requirements of Sections 172 and 173 of the Act. Section 
172 contains the basic requirement for a permit program, 
while section 173 contains the specifics which are 
summarized below. 

Section 173 (a) provides that a permit may be issued if 
the following criteria are met: 

1. Offsets have been obtained for the new or 
expanding sources from existing sources so that total 
allowable emissions (i) from existing sources in the 
region, (ii) from new or modified sources which are 
not major emitting facilities, and (iii) from the 
proposed new source will be sufficiently less than total 
emissions from existing sources prior to the 
application for the permit so as to represent 
reasonable further progress. 

2. The proposed source is required to comply with the 
lowest achievable emission rate. 

3. The owner of the proposed source has demonstrated 
that all major stationary sources owned or operated 
by the owner in the state are subject to emission 
limitations and are in or on a schedule for compliance 
with all applicable emission limitations or standards. 

4. The State Implementation Plan is being adequately 
implemented for the nonattainment area in which the 
proposed source is to be located. 

5. An analysis of alternative sites, sizes, production 
processes, and environmental control techniques for 
the proposed source demonstrates that benefits of the 
proposed source significantly outweigh the 
environmental and social costs imposed as a result of 
its location, construction, or modification. 

Section 173 (b) prohibits the use of any growth allowance 
that is part of a SIP revision in effect prior to the 
adoption of the new Act for areas designated 
nonattainment after adoption of the new Act. 

Section 173 (c) provides that the owner of the proposed 
new or modified source may obtain offsets only from the 
nonattainment area in which the proposed source is to be 
located. However, the permit program may provide that 
offsets may be obtained from other nonattainment areas 
whose emissions impact in the area where the proposed 
source is to be located, provided the other nonattainment 
area has an equal or higher classification and the offsets 
are based on actual emissions. 

Section 173 (d) provides that states must promptly submit 
any control technology information relative to the permit 
program to EPA for entry into the BACT /LAER 
clearinghouse. 

Section 173 (e) provides that the permit program must 
allow the use of alternative or innovative means to 
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achieve offsets for emission increases due to rocket engine 
and motor firing and cleaning related to the firing. 

A major stationary source is defined for general 
application in Section 302 of the Act as "any facility or 
source of air pollutants which directly emits, or has the 
potential to emit, one hundred tons per year or more of 
any air pollutant." For nonattainment areas defined as 
serious or worse, Section 182 (c) specifically defines a 
major stationary source as a facility emitting fifty tons per 
year or more. Section 182 (f) provides that requirements 
which apply to major stationary sources of VOCs under 
the Act shall also apply to major stationary sources of 
NOX. 

Section 182 (a)(4) of the Act sets out the requirements for 
marginal areas (Hampton Roads) with respect to offset 
ratios, providing for a minimum ratio of total emissions 
reduction of VOCs to total increased emissions of VOCs of 
1.1 to 1. Likewise Section 182 (b)(5) sets out the offset 
requirements for moderate nonattainment areas 
(Richmond), specifying the ratio to be at least 1.15 to 1. 
Finally, Section 182 (c)(lO) sets out the offset 
requirements for serious nonattainment areas (Northern 
Virginia), specifying the ratio to be at least 1.2 to I. 

Sections 182 (c) (6) through (c) (8) contain some additional 
specifics for serious or worse nonattainment areas 
concerning the establishment of a de minimis level for 
expanding existing sources and the allowance of internal 
offsets as an alternative to the permit requirements. New 
source permit programs must include provisions to require 
permits for modifications of all existing sources unless the 
increase in net emissions from the source does not exceed 
25 tons when aggregated with all other net increases in 
emissions from the source over any period of five 
consecutive calendar years, including the calendar year in 
which the increase occurs. The program must also include 
provisions concerning internal offsets as alternatives to the 
permit requirements. For sources emitting less than 100 
tons per year and applying for a permit to expand, a 
permit will be required unless the owner elects to offset 
the increase by a greater reduction in emissions of the 
same pollutant from other operations, units, or activities 
within the source at an internal offset ratio of at least 1.3 
to 1. If the owner does not choose the option of an 
internal offset, a permit will be required but the control 
technology level required will be best available control 
technology (BACT) instead of lowest achievable emission 
rate (LAER). For sources emitting 100 tons or more per 
year and applying for a permit to expand, control 
technology requirements which constitute LAER will be 
required unless the owner elects to offset the increase by 
a greater reduction in emissions of the same pollutant 
from other operations, units, or activities within the source 
at an internal offset ratio of at least 1.3 to I. 

Basis: The legal basis for the proposed regulation 
amendments is the Virginia Air Pollution Control Law, 
Title 10.1, Chapter 13 of the Code of Virginia. 
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Impact: Clean Air Act amendment changes. The sources 
affected by the source definition changes mandated by the 
Clean Air Act are as follows: 

a. Northern Virginia nonattainment area 

(i) Volatile organic compounds. Major new sources 
that will emit between 50 and 100 tons per year, 
and major sources that increase their significant 
emissions rate by an amount between 25 and 40 
tons per year. 

(ii) Nitrogen oxides. Major new sources that will 
emit 50 tons per year or more, and major sources 
that increase their significant emissions rate by 25 
tons per year or more. 

b. Richmond and Hampton Roads Nonattainment 
Areas 

Major new sources that will emit I 00 tons per year or 
more of nitrogen oxides, and major sources that increase 
their significant emissions rate of nitrogen oxides by 40 
tons per year or more. 

The specific types of sources affected by these changes 
can be differentiated by the pollutant emitted. The 
majority of sources emitting nitrogen oxides are industrial 
and utility boilers. The majority of sources emitting 
volatile organic compounds at a rate between 50 and I 00 
tons per year are printing facilities and some gasoline 
bulk terminals. Until the Department has some experience 
with the permit applications received under these changes, 
any estimation of the number of entities affected would be 
speculative. 

The sources newly being brought into nonattainment 
permit review under the proposed regulation changes 
mandated by the Clean Air Act are affected by two kinds 
of costs: offsets and control technology costs. Under the 
pre-1990 Clean Air Act permit requirements, permit 
applications from these sources were reviewed for nitrogen 
oxides as well as volatile organic compounds at all levels 
of emission rates. Therefore, the initial permit application 
preparation should not be considered a cost increase under 
these proposed regulations. However these sources will 
now be required to obtain offsets of emissions and apply 
the lowest achievable emission rate control technology. 

In applying the lowest achievable emission rate (LAER) 
control technology, the Clean Air Act stipulates by 
definition that the level of emissions control to be met is 
the most stringent emissions limitation contained in the 
state implementation plan for the class or category of 
stationary source or which is achieved in practice by that 
class or category of stationary source. Unlike best 
available control technology (BACT), the control technology 
level required for new and modified sources in areas that 
are in attainment, cost cannot be a consideration. Because 
the standards to meet LAER are high, the costs for this 
level of control technology also tend to be high. 

Furthermore for each type of stationary source there are 
a limited number of pollution control technologies 
available that are feasible for the source type. Therefore 
differing levels of control technologies may overlap; 
sometimes the same control technology is both LAER and 
BACT for a stationary source. Another factor of 
importance in considering the cost of control technology is 
that what may be considered BACT or LAER for any 
specific stationary source will change fairly rapidly 
because the state of the art of control technology changes 
rapidly. One way to determine the cost of any level of 
control technology is cost effectiveness. The cost 
effectiveness of a pollution control system is a simple ratio 
of the projected cost of the control system to the amount 
of emissions that would be controlled. The resulting cost 
effectiveness can then be compared to that of other 
related controls to provide a measure of how "reasonable" 
the system is relative to the others. Thus, the cost 
effectiveness value for a particular control system is 
usually expressed in terms of dollars per ton of pollutant 
removed by the control system. The cost effectiveness 
value is obtained by adding the capital costs for the 
control equipment to the operating and maintenance costs 
and amortizing that sum over an appropriate period of 
time. The result is called the annualized cost. Dividing this 
value by the tons of pollutant removed gives the cost 
effectiveness value. 

Since cost effectiveness values are given for a wide range 
of control technology options, it would seem appropriate, 
when discussing the cost effectiveness values for LAER, to 
select those options that provide the higher end of the 
scale of emissions reduction for the pollutant being 
emitted. For volatile organic compounds, it will be 
assumed here that LAER provides 90 percent or greater 
emissions reduction. For the control of volatile organic 
compound emissions from selected stationary source 
categories, some control options that provide 90 percent or 
greater emissions reduction are: condenser filters with 
carbon for ink emissions from web offset lithography; 
carbon adsorption for process vent emissions from 
hazardous waste treatment, storage and disposal facilities; 
covers vented to destruction devices including incinerators 
and carbon absorbers for emissions from tanks, containers, 
and surface impoundments at hazardous waste treatment, 
storage and disposal facilities; incineration of emissions 
from ethylene oxide, phenol, terephthalic acid, or 
acrylonitrile manufacture; equipment and maintenance 
controls for fugitive emissions from petroleum refining; 
and incineration of emissions from paper surface or 
miscellaneous surface coating. The range of cost 
effectiveness values for these and other similar control 
options is $1-$5700 per ton in annualized costs for about a 
15-year period, to include, for the same range, about 
$5-$28,500 of the total in capital costs. 

The major stationary sources of nitrogen oxides are utility 
boilers, industrial boilers, IC engines, gas turbines, and 
process heaters. For the control of nitrogen oxide 
emissions from these sources, selective catalytic reduction 
(SCR) is usually considered LAER, as well as BACT. SCR 
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generally provides 80 percent reduction of nitrogen oxide 
emissions, although with the addition of water injection the 
percentage of emissions reduced is 94 percent. Also SCR 
used with process heaters provides 90 percent reduction of 
nitrogen oxide emissions. The cost effectiveness values for 
these sources of nitrogen oxides using SCR varies with the 
size of the units, and show a definite economy of scale. 
For utility boilers in the 50·60 MW size, the cost 
effectiveness values ange from $2800 to $5700 per ton in 
annualized costs for about a 15-year period, to include for 
the same range about $14,000-$28,500 of the total in capital 
costs. For utility boilers in the 940-975 MW size, the cost 
effectiveness values range from $2200-$4400 per ton in 
annualized costs for about a 15-year period, to include for 
the same range about $11,000-$22,000 of the total in capital 
costs. For industrial boilers in the 2-3 MW size, the cost 
effectiveness values range from $4700-$18,700 per ton in 
annualized costs for about a 15-year period, to include for 
the same range about $23,500-$93,500 of the total in capital 
costs. For industrial boilers in the 9.5-120 MW size, the 
cost effectiveness values range from $2100·$12,700 per ton; 
in annualized costs for about a 15-year period, to include 
for the same range about $10,500-$63,500 of the total in 
capital costs. 

For internal combustion engines in the 5·263 MW size, the 
cost effectiveness values range from $124·$912 per ton in 
annualized costs for about a 15-year period, to include for 
the same range about $620-$4560 of the total in capital 
costs. For gas turbines in the 105-8295 MW size, the cost 
effectiveness values range from $2400-$4000 per ton in 

·annualized costs for about a 15-year period, to include for 
the same range about $12,000-$20,000 of the total in capital 
costs. For process heaters in the ll-420 MW size, the cost 
effectiveness values range from $2000·$13,000 per ton in 
annualized costs for about a 15-year period, to include for 
the same range about $10,000-$65,000 of the total in capital 
costs. 

The cost of offsets of volatile organic compounds and 
nitrogen oxides will be determined at any one time by the 
marketplace. Some offsets for these pollutants have been 
bought in the Commonwealth but the price paid is 
confidential between the buyer and seller. However it is 
clear that the cost of offsets is determined to some extent 
by the cost of the control technology required to reduce 
emissions since the reduction of emissions is necessary to 
provide the offset. 

General Changes. The sources affected by the general 
changes to the new and modified stationary source permit 
regulations are each new and modified stationary source 
that must be reviewed under these proposed regulations. 
Based on recent annual statistics, the Depariment 
anticipates that approximately 350 new and modified 
stationary source permit applications will be submitted for 
review annually in the next few years. 

The only new costs to affected sources are the costs 
associated with enhanced public participation for 
applicants. For major sources not covered under the 

Vol. 8, Issue 18 

Calendar of Events 

prevention of significant deterioration or nonattainment 
rules, the proposed amendments require the applicant to 
place a notice in a newspaper in the affected air quality 
control region concerning the source's application. Based 
on the experience of the Department in publishing public 
hearing notices, the cost of printing the notice in a 
newspaper should be in the range of $100 to $600, which 
would depend on the newspaper used and the length of 
the notice. This does not include the cost of writing the 
notice and arranging for publication. For major sources 
covered under the prevention of significant deterioration 
or nonattainment rules, the proposed amendments require 
the applicant to place a notice in a newspaper in the 
affected air quality control region concerning the source's 
application and to hold an informational briefing for the 
public. The cost of holding the briefing includes the 
potential cost of renting a meeting room and the cost of 
preparing for the briefing as well as the cost of time 
spent giving the briefing. Although some meeting rooms 
can be reserved for free, this is not always the case. 
Based on the experience of the Department in holding 
public hearings, the cost of reserving a meeting room 
varies but probably would not exceed $125. The cost of 
preparing a briefing is equal to the hourly salary of the 
person or persons doing the preparation multiplied by the 
hours of preparation and meeting time. The cost may also 
include making slides or overheads for the presentation. 
This cost would vary considerably from situation to 
situation but a reasonable average is $2500. 

Small Business Imoact: The proposed amendments limit 
the impact on small businesses by providing an increase in 
the levels for exemption from the requirements lor a 
permit under § 120·08·01: 

1. From 350,000 to 1,000,000 Btu per hour lor fuel 
burning equipment using solid fuel. 

2. For new sources with uncontrolled errnsswn rates, 
from 10 to 40 tons per year for emissions of nitrogen 
dioxide and sulfur dioxide, from 1 to 15 tons per year 
for emissions of particulate matter, and from 7 to 25 
tons per year for emissions of volatile organic 
compounds. 

3. For modified sources with uncontrolled emission 
rates, from 1 to 10 tons per year for emissions of 
particulate matter, and from 7 to 10 tons per year for 
emissions of volatile organic compounds. 

The proposed amendments further limit the impact on 
small businesses by providing an exemption from minor 
source permits for any addition of, relocation of or change 
to a woodworking machine within a wood product 
manufacturing plant, and for any wood sawmill. The 
proposed amendments also decrease the impact of the 
permit requirements of § 120·08·01 on small businesses by 
limiting the public hearing requirements to major 
modifications of a certain size and public comment and 
public hearings to air quality issues generally. 
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Impact on the Department: It is not expected that the 
regulation amendments will result in any cost to the 
Department beyond that currently in the budget. 

Statutory Authority: § 10.1-1308 of the Code of Virginia. 

Written comments may be submitted until July 31, 1992, to 
Director of Program Development, Department of Air 
Pollution Control, P.O. Box I 0089, Richmond, Virginia. 

Contact: Nancy S. Saylor, Policy Analyst, Department of 
Air Pollution Control, P.O. Box 10089, Richmond, VA 
23240, telephone (804) 786-1249. 

******** 
t July 15, 1992 - 10 a.m. - Public Hearing 
Board of Supervisors Meeting Room, 205 Academy Drive, 
N.W., Abingdon, Virginia. 

t July 15, 1992 - lO a.m. - Public Hearing 
Department of Air Pollution Control, Valley of Virginia 
Regional Office, Executive Office Park, Suite D, 5338 
Peters Creek Road, Roanoke, Virginia. 

t July 15, 1992 - 10 a.m. - Public Hearing 
Department of Air Pollution Control, Central Virginia 
Regional Office, 7701-03 Timberlake Road, Lynchburg, 
Virginia. 

t July 15, 1992 • 10 a.m .. - Public Hearing 
Department of Air Pollution Control, Northeastern Virginia 
Regional Ofiice, 300 Central Road, Suite B, Fredericksburg, 
Virginia. 

t July 15, 1992 - 10 a.m. - Public Hearing 
Virginia War Memorial Auditorium, 621 South Belvidere 
Street, Richmond, Virginia. 

t July 15, 1992 - lO a.m. - Public Hearing 
Department of Air Pollution Control, Hampton Roads 
Regional Office, Old Greenbrier Village, Suite A, 2010 Old 
Greenbrier Road, Chesapeake, Virginia. 

t July 15, 1992 - 10 a.m. - Public Hearing 
Richard Byrd Library, Meeting Room, Fairfax County, 7250 
Commerce Street, Springfield, Virginia. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Air Pollution 
Control Board intends to amend regulations entitled: 
VR 120-01. Regulations for the Control an Abatement 
of Air Pollution. The regulation amendments require 
owners of gasoline dispensing facilities, pumping more 
than 10,000 gallons per month, in certain localities in 
the Richmond and Northern Virginia areas to install 
and operate Stage II vapor recovery systems. An 
exemption has been allowed for facilities pumping 
50,000 gallons per month or less that are owned by 
independent small business gasoline marketers. Stage 
II systems must be installed between January 1, 1993, 

and November 15, 1994, depending on date of facility 
construction and amount of gasoline pumped monthly. 

STATEMENT 

Purpose: The purpose of the proposed amendments is to 
change the board's regulations concerning emiSSIOn 

standards for volatile organic compounds from petroleum 
liquid storage and transfer operations to require the owner 
of a gasoline dispensing facility to install and operate a 
vapor recovery system for the control of volatile organic 
compound emissions, such that resultant ozone 
concentrations in the ambient air may be reduced to 
levels which are necessary for the protection of public 
health and welfare. 

Substance: The major provisions of the proposal are 
summarized below: 

I. Require owners of gasoline dispensing facilities in 
moderate or worse nonattainment areas (Richmond 
and Northern Virginia Emissions Control Areas) with 
an average monthly throughput of more than 10,000 
gallons to install and operate a control system for 
recovery of gasoline vapors emitted during the fueling 
of motor vehicles. The localities included in the 
Northern Virginia and Richmond Emissions Control 
Areas are the same as those in the Northern Virginia 
and Richmond Nonattainment Areas. 

2. Require owners of gasoline dispensing facilities 
which begin actual construction on or after January 1, 
1993, to install and operate vapor recovery systems 
upon start-up, unless proven exempt from the Stage II 
vapor recovery system requirements. Require owners 
of facilities which begin actual construction after 
November 15, 1990, and before January 1, 1993, to 
install and operate vapor recovery systems by May 15, 
1993. Require owners of facilities which begin actual 
construction on or before November 15, 1990, and 
dispense an average monthly throughput of 100,000 
gallons or more of gasoline to install and operate 
vapor recovery systems by November 15, 1993. 
Facilities which begin construction on or before 
November 15, 1990 and dispense an average monthly 
throughput of less than 100,000 gallons, but more than 
10,000 gallons of gasoline, must install and operate 
vapor recovery systems by November 15, 1994. 

3. Allow an exemption for gasoline dispensing facilities 
with an average monthly throughput of 50,000 gallons 
or less that are owned by an independent small 
business gasoline marketer. 

4. Allow an exemption for gasoline dispensing devices 
which are used exclusively to refuel marine vehicles, 
aircraft, farm equipment and emergency vehicles. 

5. Provide authority for requiring Stage II vapor 
recovery system operator training, equipment approval, 
testing, inspection, maintenance and all associated 
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recordkeeping and reporting. Detailed procedures for 
these requirements are in an air quality program 
policies and procedures document. 

Issues: A variety of alternatives to the proposed regulation 
were considered. These included: 

1. Require Stage II vapor recovery systems for 
affected gasoline dispensing facilities (i) only in the 
Richmond and Northern Virginia Ozone Emissions 
Control Areas, (ii) in all three ozone Emissions 
Control Areas, or (iii) throughout the state; or not 
amend the regulations. 

2. Allow an exemption from Stage II vapor recovery 
systems (i) only for facilities with a monthly 
throughput of 10,000 or less gallons, (ii) for facilities 
owned by independent small business gasoline 
marketers with a monthly throughput of 50,000 gallons 
or less, in addition to the 10,000 gallon per month 
exemption, or require Stage II vapor recovery systems 
on all gasoline dispensing facilities regardless of 
monthly throughput. 

3. Provide new or modified gasoline dispensing 
facilities an exemption from Stage II vapor recovery 
systems (i) only for facilities with a monthly 
throughput of 10,000 or less gallons, (ii) for facilities 
owned by independent small business gasoline 
marketers with a monthly throughput of 50,000 gallons 
or less, in addition to the 10,000 gallon per month 
exemption, or require Stage II vapor recovery systems 
on all gasoline dispensing facilities regardless of 
monthly throughput. 

Basis: The legal basis for the proposed regulation 
amendments is the Virginia Air Pollution Control Law, 
Title 10.1, Chapter 13 of the Code of Virginia. 

1. Entities affected. The affected facilities are those 
private and public (retail) gasoline dispensing facilities 
pumping an average monthly throughput greater than 
10,000 gallons, and gasoline dispensing facilities owned 
by independent small business gasoline marketers that 
pump an average monthly throughput of 50,000 gallons 
or more. 

Approximately 350-400 retail facilities will be required 
to install Stage II vapor recovery systems in the 
Richmond Emissions Control Area, and 700-800 retail 
facilities will be required to install Stage II systems in 
the Northern Virginia Emissions Control Area. There 
will be a much smaller number of private gasoline 
facilities required to install and operate Stage II vapor 
controls. Private facilities include those owned by 
government agencies, farming operations and those 
companies not engaged in the sale of gasoline. EPA 
estimates, on a national scale, ten percent or fewer 
privately-owned facilities have an average monthly 
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throughput greater than 10,000 gallons and, 
consequently, will not be required to install Stage II 
vapor controls. EPA also estimates there are slightly 
more private facilities nationwide than retail facilities. 
By applying these EPA estimates to the estimated 
number of regulated retail facilities, it is estimated 
that roughly 35-40 and 70-80 private facilities will be 
required to install Stage II vapor recovery systems in 
the Richmond and Northern Virginia Emissions Control 
Areas, respectively. 

The regulation is designed to limit the impact on 
small businesses by exempting facilities pumping an 
average monthly throughput of 10,000 gallons or less 
and by exempting facilities pumping an average 
monthly throughput of 50,000 gallons or less which are 
owned by independent small business gasoline 
marketers. 

2. Fiscal impact. 

a. Costs to affected entities. 

The cosis of Stage II vapor recovery systems are 
most easily compared by looking at aboveground 
and underground components separately. The reason 
for this is that the cost of installing aboveground 
equipment is governed by the type of system 
installed, while the cost of installing underground 
equipment is governed by the layout of the station 
and whether other necessary underground work can 
be accomplished at the same time. 

The capital cost for Stage II aboveground equipment 
and installation for a typical station with nine 
dispenser nozzles and average monthly sales of 
50,000 gallons is approximately $17,000. The annual 
cost of Stage II equipment (primarily for the repair 
and replacement of hoses and nozzles) is about 
$3,000. 

The cost of installing underground pipes is harder to 
estimate due to the many types of station layouts 
(orientation of islands and tanks). The cost of pipe 
installation for a nine-nozzle station with monthly 
sales of 50,000 gallons ranges from $7,000 to $8,000, 
depending on which Stage II vapor recovery system 
is used. Substantial savings can be realized, however, 
if pipes are installed when other work is being done 
on underground tanks, such as that needed to 
comply with the federal Underground Storage Tank 
program. EPA estimates a savings of 5% to 20% in 
total Stage II vapor recovery system cosis if piping 
is installed concurrently with other underground 
work. 

The cost of Stage II equipment and installation is 
offset slightly by the capture and recirculation into 
the underground storage tank of gasoline vapors that 
normally escape to the atmosphere during vehicle 
refueling. EPA estimates this conservation effect at 
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roughly 2/10 of one percent of the gasoline that is 
dispensed, or about two gallons out of every 
thousand pumped. The gasoline savings that would 
result from the implementation of a Stage II vapor 
recovery program, with a I 0,000 gallon per month 
exemption for non-independent small business 
marketers of gasoline and a 50,000 gallon per month 
exemption for independent small business marketers, 
in the Northern Virginia and Richmond Emissions 
Control Areas is approximately 986,000 gallons per 
year and 501,600 gallons per year, respectively. 

b. Costs to agency. 

The Department of Air Pollution Control and the 
Department of Agriculture and Consumer Services 
(DACS) are working together to determine which 
agency can most effectively and efficiently enforce 
the Stage II regulation. The Weights and Measures 
Office of the DACS has traditionally regulated any 
piece of equipment that is involved with the 
metering and sale of gasoline, and this office 
currently inspects gasoline facilities for compliance 
with these regulations. Once it is determined which 
agency will assume enforcement responsibility for 
the Stage II regulation, requests will be made for 
adjustments to that agency's budget as appropriate. 

Statutory Authority: § 10.1-1308 of the Code of Virginia. 

Written comments may be submitted until July 31, 1992, to 
Director of Program Development, Department of Air 
Pollution Control, P.O. Box 10089, Richmond, Virginia. 

Contact: Ellen Snyder, Policy Analyst, Department of Air 
Pollution Control, P.O. Box 10089, Richmond, VA 23240, 
telephone (804) 786-0177. 

******** 

t July 22, U92 - 10 a.m. - Public Hearing 
Board of Supervisors Meeting Room, 205 Academy Drive, 
N.W., Abingdon, Virginia. 

t July 22, 1992 - 10 a.m. - Public Hearing 
Department of Air Pollution Control, Valley of Virginia 
Regional Office, Executive Office Park, Suite D, 5338 
Peters Creek Road, Roanoke, Virginia. 

t July 22, 1992 - 10 a.m. - Public Hearing 
Department of Air Pollution Control, Central Virginia 
Regional Office, 7701-03 Timberlake Road, Lynchburg, 
Virginia. 

t July 22, 1992 - 10 a.m. - Public Hearing 
Department of Air Pollution Control, Northeastern Virginia 
Regional Office, 300 Central Road, Suite B, Fredericksburg, 
Virginia. 

t July 22, 1992 - 10 a.m. - Public Hearing 
Virginia War Memorial Auditorium, 621 South Belvidere 

Street, Richmond, Virginia. 

t July 22, 1992 - 10 a.m. - Public Hearing 
Department of Air Pollution Control, Hampton Roads 
Regional Office, Old Greenbrier Village, Suite A, 2010 Old 
Greenbrier Road, Chesapeake, Virginia. 

t July 22, 1992 - 10 a.m. - Public Hearing 
Richard Byrd Library, Meeting Room, Fairfax County, 7250 
Commerce Street, Springfield, Virginia. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Air Pollution 
Control Board intends to amend regulations entitled: 
VR 120-01. Regulations for the Control an Abatement 
of Air Pollution. The regulation amendments concern 
provisions covering emission standards for volatile 
organic compounds (VOC) and nitrogen oxides (NOX) 
from stationary sources located in certain localities in 
the Northern Virginia, Richmond and Hampton Roads 
areas. The proposal (i) will require owners of 
stationary sources to report the levels of emissions 
from the sources in order to assess compliance with 
emission and air quality standards and (ii) will 
require owners of specified major stationary sources 
to limit VOC and NOX emissions to a level resultant 
from the use of reasonably available control 
technology (RACT) and necessary for the protection of 
public health and welfare. 

STATEMENT 

Purpose: 

A. The purpose of the reporting regulation is to require 
the owner to report the levels of emissions from the 
source in order to assess compliance with emission and air 
quality standards. 

B. The purpose of the standards is to require the owner 
of a specified source to limit volatile organic compound 
(VOC) and nitrogen oxides (NOX) emissions to a level 
resultant from the use of reasonably available control 
technology (RACT) and necessary for protection of public 
health and welfare. 

Substance: Major provisions of the proposal are 
summarized below. 

A. Reporting requirements for emissions from stationary 
sources of VOC and NOX. 

Revise the provisions covering the submittal of 
registration information (§ 120-02-31) to require emission 
statements for stationary sources emitting 25 tons per year 
or more of VOC and NOX in any of the emissions control 
areas. 

B. Emission standards for stationary sources of VOC and 
NOX. 
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1. Expand the VOC Emissions Control Areas (Appendix 
P) to include all of the new nonattainment localities 
in the Northern Virginia and Richmond Nonattainment 
Areas and establish new NOX Emissions Control Areas 
(Appendix P) to include all of the same localities as 
in the expanded VOC Emissions Control Areas. 

2. Revise the existing VOC emission standard (§ 
120·04·0407) for non-CTG sources to require reasonably 
available control technology (RACT) for all sources 
emitting 50 tons per year or greater of VOC in the 
Northern Virginia emissions control area. 

3. Establish a NOX emission standard (§ 120-04-0408) 
for non-CTG sources to require RACT for: 

A. All sources emitting 50 tons per year or greater of 
NOX in the Northern Virginia emissions control area; and 

B. All sources emitting 100 tons per year or greater of 
NOX in the Richmond emissions control area. 

Issues: A variety of alternatives were considered in 
developing the proposed regulation. These included: 

A. Reporting requirements for emissions from stationary 
sources of VOC and NOX: (i) require emissions statements 
in the Northern Virginia, Richmond, and Hampton Roads 
Emissions Control Areas for just VOC and NOX; (ii) 
require emissions statements only in Emissions Control 
Areas for all pollutants, (iii) require emission statements 
on a statewide basis for all pollutants, or (iv) not amend 
the regulations, which currently do not require emissions 
statements. 

B. Emission standards for stationary sources of VOC and 
NOX. 

1. (a) Expand the list of VOC Emissions Control Areas 
in Appendix P, thus requmng sources in an 
nonattainment localities in the Northern Virginia and 
Richmond VOC Emissions Control Areas to comply 
with the existing source VOC emission standards, (b) 
require sources in the Northern Virginia, Richmond, 
and Hampton Roads VOC Emissions Control Areas to 
comply with existing source VOC emission standards, 
(c) require sources to comply with existing source 
VOC emission standards on a statewide basis, or (d) 
not change the applicability of the existing source VOC 
emission standards. 

2. (a) Require RACT on non-CTG sources emitting 50 
tpy or greater of VOC or NOX in the Northern 
Virginia Emissions Control Area and on non-CTG 
sources emitting 100 tpy or greater of VOC or NOX in 
the Richmond Emissions Control Area; (b) require 
RACT on non-CTG sources emitting 50 tpy or greater 
VOC or NOX in the Northern Virginia, Richmond, and 
Hampton Roads Emissions Control Areas, (c) require 
statewide RACT on non-CTG sources emitting 50 tpy 
or greater of NOX or VOC, or (d) not change the 
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current standards which require RACT on non-CTG 
sources emitting 100 tpy or greater VOC in Richmond 
and Northern Virginia Nonattainment Areas. 

Basis: The legal basis for the proposed regulation 
amendments is the Virginia Air Pollution Control Law 
(Title 10.1, Chapter 13 of the Code of Virginia). 

A. Reporting requirements for emissions from stationary 
sources of VOC and NOX. 

1. Entities affected. 

The proposed reporting regulation will affect owners 
of stationary sources emitting 25 tons per year or 
more of VOC or NOX and located in any of the 
current or new localities in the VOC or NOX 
Emissions Control Areas. This includes approximately 
160 facilities in the affected localities which 
encompass the entire range of source sizes and types, 
from small printing facilities to large chemical plants 
and power plants. 

2. Fiscal impact. 

a. Costs to affected entities. The costs of this 
regulation for affected entities will depend entirely 
on the specific situation for each source. Costs will 
vary from source to source due to the size and 
complexity of each source. The highest costs 
incurred will be the costs to provide the initial data. 
When the data is updated the costs will be 
considerably lower. 

Due to the variability among the entities affected by 
this proposed regulation, an estimation of costs is 
given by a range from small to large or more 
complex sources or facilities. The primary cost will 
that of collecting and providing data to the 
department. Filling out the forms initially will take 
considerable time for those sources not included in 
the current data base. However, most sources now 
report emiSSIOns and operational data to the 
department at specific intervals depending on the 
size of the source. This data is required to maintain 
the state's emissions inventory and to verify 
compliance with the regulations. For sources already 
in the data base, the new system will require 
verifying or updating information already provided 
to the department. While this effort may be time 
consuming it probably will not take as much effort 
as initially developing the data. 

The cost to prepare the initial statement will range 
from $100 for a small source to $10,000 for a large 
source. The cost for an update will range from $80 
for a small source to $2,200 for a large source. A 
small source is assumed here to mean one 2ite 
where one stack from a simple process emits either 
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one or a few pollutants. A large source is assumed 
here to mean one site where hundreds of stacks 
emit a multiplicity of pollutants and where the 
processes creating these emissions are complex. 

b. Costs to agency. 

It is not expected that the regulation amendments 
will result in any cost to the department beyond 
that currently in the budget. 

B. Emission Standards for stationary sources of VOC and 
NOX. 

1. Entities affected. 

The changes to the geographic applicability of the 
current standards for CTG sources will affect owners 
of a variety of sources located in the new localities in 
the Richmond VOC Emissions Control Area. This 
includes over 100 facilities in the affected localities 
which encompass the entire range of source sizes and 
types, from small degreasing operations to larger 
printing facilities. 

Specifically this includes two printing facilities, about 
ten gasoline bulk plants, about 60 gasoline dispensing 
facilities and about !On dry cleaning plants. It also 
includes several solvent degreasing operations; 
however, the number of these facilities is unknown 
because they are not in the department's data base. 

The changes to the geographic applicability of the 
current standards and the establishment of new 
standards for non-CTG sources will affect owners of 
specified sources of VOC and NOX emitting (i) 50 tons 
per year or greater of either pollutant in the Northern 
Virginia emissions control area, (ii) 100 tons per year 
or greater of VOC in the new localities of the 
Richmond emissions control area, and (ii) 100 tons 
per year or greater of NOX in the current and new 
localities of the Richmond emissions control area. 

Specifically for sources of VOC in the Richmond area, 
this includes two large chemical plants and three 
large paper processing plants. For sources of VOC in 
the Northern Virginia area, this includes one power 
plant, aircraft deicing operations at two aviation 
service facilities, one polystyrene processing facility, 
three lithographic printing facilities, one dry cleaner, 
and metal and wood furniture coating operations at a 
correctional facility. 

Specifically for sources of NOX in the Richmond area, 
this includes 17 fuel burning equipment units at four 
utility plants, 95 fuel burning equipment units at nine 
industrial plants, several process combustion units, and 
one adipic acid plant. For sources of NOX in the 
Northern Virginia area, this includes 15 fuel burning 
equipment units at three utility plants, 173 fuel 
burning equipment units at eight industrial plants and 

government facilities. 

2. Fiscal impact. 

a. Costs to affected entities. 

In defining levels of control, pollution cannot totally 
be eliminated in most situations. Therefore, the issue 
becomes defining the appropriate level of control. 
With this in mind, a two tier approach for defining 
the appropriate level of control has been developed. 
For new facilities, the emissions must be controlled 
using best available control technology (BACT). For 
existing facilities, where retrofit is a problem, only 
reasonably available control technology (RACT) is 
required to be used, usually less restrictive than 
BACT. To select RACT, cost effectiveness is used as 
one tool. It is useful for comparing various control 
systems among themselves. The cost effectiveness of 
a pollution control system is a simple ratio of the 
projected cost of the control system to the amount 
of emissions that would be controlled. The resulting 
cost effectiveness can then be compared to that of 
other related controls to provide a measure of how 
"reasonable" the system is relative to the others. 
Thus, the cost effectiveness value for a particular 
control system is usually expressed in terms of 
dollars per ton of pollutant removed by the control 
system. The cost effectiveness value is obtained by 
adding the capital costs for the control equipment to 
the operating and maintenance costs and amortizing 
that sum over an appropriate period of time. The 
result is called the annualized cost. Dividing this 
value by the tons of pollutant removed gives the 
cost effectiveness value. In the absence of more 
definitive information, this approach was used to 
develop the cost impact data provided below. 

The emission standards for CTG sources contain 
specific emission limits and other requirements 
relating to compliance, testing, monitoring, 
recordkeeping and reporting. For this reason, the 
available cost impact data is more definitive. The 
initial analysis and impact assessment by the 
Department indicates the following impact upon the 
various facility types affected. The impact upon the 
two printing facilities is expected to be minimal 
because the two facilities are currently able to meet 
the standard with existing control equipment. The 
cost to meet the standard for a typical gasoline bulk 
plant will be about $5,000 in annualized costs for 
about a 15-year period, to include about $34,000 in 
capital costs. The cost to meet the standard for a 
typical gasoline dispensing facility will be about $500 
to $2,000 in capital costs depending on the situation 
and degree of retrofit. The cost to meet the 
standard for a typical dry cleaning operation will be 
about $750 in annualized costs for about a 15 year 
period, to include about $3,750 in capital costs for 
small operations and a cost savings for the medium 
and larger units. The cost to meet the standard for 
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a typical solvent degreasing operation will be a cost 
savings. 

On the other hand, the emission standards for 
non-CTG sources of VOC do not contain specific 
emission limits and other requirements. For this 
reason, the available cost impact data is much less 
definitive. The standards are structured to provide 
for the establishment of the specific emission limits, 
achievable by the use of reasonably available 
control technology (RACT), and other necessary 
requirements on a case-by-case basis. This approach 
is taken because most of the non-CTG sources are 
unique as to source type and size. These specific 
requirements, once determined, would be enforced 
through an operating permit issued by the board. 
The initial analysis and impact assessment by the 
department indicates the following impact upon the 
various facility types affected. 

For sources of VOC in the Richmond area, the 
impact upon the two large chemical plants is 
expected to he minimal because the facilities are 
currently able to meet expected RACT limits with 
existing control equipment. The total cost to meet 
expected RACT limits for the three large paper 
processing plants is estimated to be about $2.24 
million in annualized costs for about a 15-year 
period, to include about $11.2 million in capital 
costs. For sources of VOC in the Northern Virginia 
area, the impact upon the power plant and two 
aviation service facilities is expected to be minimal 
because the facilities are currently able to meet 
expected RACT limits with existing control 
equipment. The cost to meet expected RACT limits 
for the polystyrene processing facility is estimated to 
be about $100,000 in annualized costs for about a 
15-year period, to include about $500,000 in capital 
costs. The impact upon the three lithographic 
printing facilities is unknown but will not be 
immediate; EPA is in process of developing a CTG 
to define the RACT limits for this source type and 
implementation of the regulation will be delayed 
until the EPA promulgation. The cost to meet the 
RACT limits for a typical dry cleaning plant will be 
a cost savings since it only impacts medium and 
larger units. The cost to meet the RACT limits for a 
typical wood furniture coating operation will be 
about $17,500 in annualized costs for about a 15 
year period, to include about $87,500 in capital 
costs. 

The emiSSiOn standards for non-CTG sources NOX 
also do not generally contain specific emission limits 
and other requirements. For this reason, the 
available cost impact data is much less definitive. 
The standards are structured to provide for the 
establishment of the specific em1ss10n limits, 
achievable by the use of reasonably available 
control technology (RACT), and other necessary 
requirements on a caseRby-case basis. This approach 
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is taken because most of the non-CTG sources are 
unjque as to source type and size. There are 
included in the proposed standard exceptions to this 
approach. Because of the substantial number of fuel 
burning equipment units that will be subject to the 
RACT limits, the proposed standard includes specific 
RACT limits for this source type; however, the 
standard contains administrative mechanisms to 
allow the owner to demonstrate to the board that 
the presumptive RACT limits are not appropriate for 
his facility and recommend other limits. These 
specific requirements, once determined, would be 
enforced through an operating permit issued by the 
board for all source types including fuel burning 
equipment units. The initial analysis and impact 
assessment by the department indicates the following 
impact upon the various facility types affected. 

For sources of NOX in the Richmond area, the cost 
to meet expected RACT limits for the fuel burning 
equipment units at the four utility plants is 
estimated to be about $20.5 million in annualized 
costs for about a 15-year period, to include about 
$102.5 million in capital costs. The cost to meet the 
expected RACT limits for the fuel burning 
equipment units at the nine industrial plants is 
estimated to be about $2.4 million in annualized 
costs for about a 15-year period, to include about 
$12 million in capital costs. The impact upon the 
process combustion units and one adipic acid plant 
is expected to be minimal because the facilities are 
currently able to meet expected RACT limits with 
existing control equipment. For sources of NOX in 
the Northern Virginia area, the cost to meet 
expected RACT limits for the fuel burning 
equipment uniis at the three utility plants is 
estimated to be about $11.1 million in annualized 
costs for about a 15-year period, to include about 
$55.5 million in capital costs. The cost to meet the 
expected RACT limits for the fuel burning 
equipment units at the eight industrial plants and 
government facilities is estimated to be about $1.9 
million in annualized costs for about a 15-year 
period, to include about $10 million in capital costs. 

b. Costs to agency. 

It is not expected that the regulation amendments 
will result in any cost to the department beyond 
that currently in the budget. 

Statutory Authority: § 10.1-1308 of the Code of Virginia. 

Written comments may be submitted until July 31, 1992, to 
Director of Program Development, Department of Air 
Pollution Control, P.O. Box 10089, Richmond, Virginia. 

Contact: Robert A. Mann, Director, Program Development, 
Department of Air Pollution Control, P.O. Box 10089, 
Richmond, VA 23240, telephone (804) 786-5789. 
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ALCOHOLIC BEVERAGE CONTROL BOARD 

June 8, 1992 • 9:30 a.m. - Open Meeting 
June 22, 1992 • 9:30 a.m. - Open Meeting 
2901 Hermitage Road, Richmond, Virginia. llil 

A meeting to receive and discuss reports and activities 
from staff members. Other matters not yet 
determined. 

Contact: Robert N. Swinson, Secretary to the Board, 2901 
Hermitage Road, P.O. Box 27491, Richmond, VA 23261, 
telephone (804) 367-0616. 

DEPARTMENT OF AVIATION (VIRGINIA AVIATION 
BOARD) 

June 19, 1992 - Written comments may be submitted until 
this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Virginia Aviation 
Board intends to repeal existing regulations entitled: 
VR 165·01·02. Rules and Regulations of the Virginia 
Aviation Board Governing the Licensing of Airmen, 
Aircraft and Airports, and the Operation of Aircraft 
and Airports in the State ol Virginia, and promulgate 
new regulations entitled: VR 165·01·02:1. Regulations 
Governing the Licensing and Operation of Airports 
and Aircraft and Obstructions to Airspace in the 
Commonwealth of Virginia. The proposed regulations 
address topical aviation areas in Virginia for the 
protection and enhancement of safe and efficient air 
transportation in the Commonwealth. 

Statutory Authority: § 5.1·2 of the Code of Virginia. 

Written comments may be submitted until June 19, 1992. 

Contact: Keith F. McCrea, AICP, Aviation Planner, 4508 S. 
Laburnum A venue, Richmond, VA 23235, telephone (804) 
786-1365 or toll-free 1-800·292-1034. 

BOARD FOR BARBERS 

t June 8, 1992 • 9 a.m. - Open Meeting 
Department of Commerce, 3600 West Broad Street, 5th 
Floor, Richmond, Virginia. rtJ 

A meeting to (i) review applications; (ii) review 
correspondence; (iii) review enforcement cases; and 
(iv) conduct routine board business. 

Contact: Roberta L. Banning, Assistant Director, 3600 W. 
Broad Street, Richmond, VA 23230-4917, telephone (804) 
367-8590. 

CHESAPEAKE BAY LOCAL ASSISTANCE BOARD 

June 4, 1992 • 10 a.m. - Open Meeting 
General Assembly Building, Senate Room B, 9th and Broad 
Streets, Richmond, Virginia. llil (Interpreter for deaf 
provided upon request) 

The board will approve local assistance grants for 
fiscal year 1993 and conduct general business, 
including review of local Chesapeake Bay Preservation 
Area programs. Public comment will be heard in the 
meeting. A tentative agenda will be available from the 
Chesapeake Bay Local Assistance Department by May 
28, 1992. 

Contact: Receptionist, Chesapeake Bay Local Assistance 
Department, 805 E. Broad St., Suite 701, Richmond, VA 
23219, telephone (804) 225-3440 or toll-free 
1-800·243·7229/TDD ,.. 

Central Area Review Committee 

June 8, 1992 • 10 a.m. - Open Meeting 
June 22, 1992 • 10 a.m. - Open Meeting 
General Assembly Building, Senate Room B, 9th and Broad 
Streets, Richmond, Virginia. IIJ (Interpreter for deaf 
provided upon request) 

The · committee will review Chesapeake Bay 
Preservation Area Programs for the Central Area. 
Persons interested m observing should call the 
Chesapeake Bay Local Assistance Department to verify 
meeting time, location and schedule. No comments 
from the public will be entertained at the Review 
Committee meetings. However, written comments are 
welcome. 

Contact: Receptionist, Chesapeake Bay Local Assistance 
Department, 805 E. Broad St., Suite 701, Richmond, VA 
23219, telephone (804) 225·3440 or toll-free 
1·800·243·7229/TDD ,.. 

Northern Area Review Committee 

NOTE: CHANGE IN MEETING DATE AND LOCATION 
t June 11, 1992 • 10 a.m. - Open Meeting 
General Assembly Building, Senate Room A, 9th and Broad 
Streets, Richmond, Virginia. IIJ (Interpreter for deaf 
provided upon request) 

NOTE: CHANGE IN MEETING DATE 
t June 23, 1992 • 10 a.m. - Open Meeting 
General Assembly Building, Senate Room B, 9th and Broad 
Streets, Richmond, Virginia. llil (Interpreter for deaf 
provided upon request) 

The committee will review Chesapeake Bay 
Preservation Area Programs for the Northern Area. 
Persons interested in observing should call the 
Chesapeake Bay Local Assistance Department to verify 
meeting time, location and schedule. No comments 
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from the public will be entertained at the Review 
Committee meetings. However, written comments are 
welcome. 

Contact: Receptionist, Chesapeake Bay Local Assistance 
Department, 805 K Broad St, Suite 701, Richmond, VA 
23219, telephone (804) 225·3440 or toll·free 
1·800-243-7229/TDD .,.. 

Southern Area Review Committee 

June 3, 1992 - 10 a.m. - Open Meeting 
General Assembly Building, Senate Room B, 9th and Broad 
Streets, Richmond, Virginia. iiJ (Interpreter for deaf 
provided upon request) 

Contact: Receptionist, Chesapeake Bay Local Assistance 
Departmen~ 805 E. Broad St, Suite 701, Richmond, VA 
23219, telephone (804) 225-3440 or toll-free 
1-800-243-7229/TDD ... 

Regulatory Review Committee and Program Study Group 

June 17, 1992 - 10 a.m. - Open Meeting 
Monroe Building, 101 North 14th Street, Conference Room 
D, Richmond, Virginia. lliJ (Interpreter for deaf provided 
upon request) 

t June 10, 1992 - 10 a.m. - Open Meeting 
t June 24, 1992 • 10 a.m. - Open Meeting 
Monroe Building, 101 North 14th Street, Meeting Room B, 
Richmond, Virginia. iiJ (Interpreter for deaf provided upon 
request) 

The committee and group will consider issues relating 
to Chesapeake Bay Preservation Area Designation and 
Management Regulations, VR 173-02-01. Public 
comment will be heard at the end of the meeting. 

Contact: Receptionist, Chesapeake Bay Local Assistance 
Department, 805 E. Broad St, Suite 701, Richmond, VA 
23219, telephone (804) 225·3440 or toll-free 
1-800-243-7229/TDD ,.. 

COUNCIL ON CHILD DAY CARE AND EARLY 
CHILDHOOD PROGRAMS 

t June 2, 1992 - 10 a.m. - Open Meeting 
Virginia Housing Development Authority, Conference Room 
2, 601 South Belvidere Street, Richmond, Virginia. lliJ 

A regular business meeting. Public comments will not 
be received. 

Contact: Mary Ellen Verdu, Executive Director, Virginia 
Council on Child Day Care and Early Childhood Programs, 
Suite 1116, Washington Building, 1100 Bank Street, 
Richmond, VA 23219, telephone (804) 371-8603. 
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CHILD DAY-CARE COUNCIL 

t June 11, 1992 - 9 a.m. - Open Meeting 
Koger Executive Center, West End, Blair Building, 
Conference Room, 2nd Floor, 1604 Santa Rosa Road, 
Richmond, Virginia. iiJ (Interpreter for deaf provided upon 
request) 

A meeting to discuss issues, concerns and programs 
that impact child care centers, camps, school age 
programs, and preschool/nursery schools. The public 
comment period is 1 p.m. Please call ahead of time 
for possible changes in meeting time. 

Contact: Peggy Friedenberg, Legislative Analyst, Office of 
Governmental Affairs, Department of Social Services, 8007 
Discovery Drive, Richmond, VA 23229-8699, telephone 
(804) 662-9217. 

COMPENSATION BOARD 

June 25, 1992 - 5 p.m. - Open Meeting 
Ninth Street Office Building, Room 913/913A, 9th Floor, 
202 North Ninth Street, Richmond, Virginia. iiJ (Interpreter 
for deaf provided if requested) 

A routine meeting to conduct business. 

Contact: Bruce W. Haynes, Executive Secretary, P.O. Box 
3-F, Richmond, VA 23206-0686, telephone (804) 786-3886. 

DEPARTMENT OF CONSERVATION AND RECREATION 
(BOARD OF) 

Board of ConserVation and Recreation 

t June 17, 1992 - 10 a.m. - Open Meeting 
Twin Lakes State Park Conference Center, Green Bay, 
Virginia. ~ 

A general business meeting. 

Contact: Karen Spencer, Executive Secretary, Department 
of Conservation and Recreation, 203 Governor St., Suite 
302, Richmond, VA 23219, telephone (804) 786-6124 or 
(804) 786-2121/TDD ,.. 

Falls of the James Scenic River Advisory Board 

t June 19, 1992 - Noon - Open Meeting 
Planning Commission Conference Room, Fifth Floor City 
Hall, Richmond, Virginia. 

A meeting to review river issues and programs. 

Contact: Richard G. Gibbons, Environmental Program 
Manager, Department of Conservation and Recreation, 203 
Governor St, Suite 326, Richmond, VA 23219, telephone 
(804) 786-4132 or (804) 786-2121/TDD ,.. 
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Recreation in the Juvenile Justice System Advisory 
Board 

t June 5, 1992 - 9 a.m. - Open Meeting 
Peaks of Otter Lodge, P.O. Box 489, Bedford, Virginia. ~ 

A meeting to review progress of implementation of 
therapeutic recreation services in juvenile detention 
homes in Virginia. 

Contact: Kathy Hamilton Brown, Therapeutic Recreation 
Sp'ecialist, Department of Conservation and Recreation, 
Division of Planning and Recreation Resources, 203 
Governor St., Suite 326, Richmond, VA 23219, telephone 
(804) 371-0348 or (804) 786-2121/TDD e 

Virginia Cave Board 

t June 6, 1992 - 12:30 p.m. - Open Meeting 
State Capitol Building, Senate Room 4, Richmond, Virginia. 
~ 

Third and final meeting of the 1991-1992 Virginia Cave 
Board. This meeting will address old and new business 
relating to cave and karst issues of management, 
protection, research and inventory. 

Contact: Lawrence R. Smith, Natural Area Program 
Manager, 1500 East Main Street, Main Street Station, Suite 
312, Richmond, VA 23219, telephone (804) 786-7951. 

Virginia Soil and Water Conservation Board 

t June 18, 1992 • 9 a.m. - Open Meeting 
Colonial Farm Credit Office Building, 6526 Mechanicsville 
Turnpike, Mechanicsville, Virginia. 

A regular business meeting. 

Contact: Linda J. Cox, Administrative Assistant, Virginia 
Department of Conservation and Recreation, 203 Governor 
St., Suite 206, Richmond, VA 23219, telephone (804) 
786-2152. 

BOARD FOR CONTRACTORS 

Complaints Committee 

t June 24, 1992 - 9 a.m. - Open Meeting 
3600 West Broad Street, 5th Floor, Conference Room I, 
Richmond, Virginia. 

A meeting to review and consider complaints filed by 
consumers against licensed contractors and to review 
reports from informal fact-finding conferences. 

Contact: A.R. Wade, Assistant Director, Investigation and 
Adjudication, 3600 West Broad Street, 5th Floor, Richmond, 
VA 23230, telephone (804) 367-0136. 

BOARD OF CORRECTIONS 

June 17, 1992 - 10 a.m. - Open Meeting 
6900 Atmore Drive, Board of Corrections Board Room, 
Richmond, Virginia. ~ · 

A regular monthly meeting to consider such matters 
as may be presented to the board. 

Contact: Mrs. Vivian Toler, Secretary to the Board, 6900 
Atmore Drive, Richmond, VA 23225, telephone (804) 
674-3262. 

BOARD FOR COSMETOLOGY 

t June 22, 1992 - 9 a.m. - Open Meeting 
Department of Commerce, 3600 W. Broad Street, 
Richmond, Virginia. 

A general business meeting. 

t June 23, 1992 • 9 a.m. - Open Meeting 
Department of Commerce, 3600 W. Broad Street, 
Richmond, Virginia. 

Cosmetology examination cut score study. Most of the 
meeting will be held in executive session. 

Contact: Demetra Y. Kontos, Assistant Director, Board for 
Cosmetology, 3600 West Broad Street, Richmond, VA 23230, 
telephone (804) 367·2175. 

June 20, 1992 - Written comments may be submitted until 
this date. 

Notice is hereby given in accordance with § 9·6.14:7 .I 
of the Code of Virginia that the Board for 
Cosmetology intends to adopt regulations entitled VR 
235·01·03. Nail Technician Regulations. The purpose 
of the proposed regulations is to protect the health 
and safety of those citizens obtaining manicures, 
pedicures or artificial nail services from disease or 
unsanitary practices by requiring the licensure of nail 
technicians, nail salons and those schools teaching 
these techniques. In licensing this profession, its 
practitioners are held to uniform standards for entry 
and conduct which Is subject to disciplinary action by 
the Board for Cosmetology. 

The regulations contain standards for entry into the 
profession as a nail technician, nail salon and nail 
school. In order to obtain a license as a nail 
technician one must complete 150 hours of education 
and pass a written and practical examination. Nail 
salons shall provide a current address and other 
information. Nail schools shall provide a copy of their 
proposed curriculum tor approval by the board before 
licensure. The regulations also set forth standards for 
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renewal, and standards of sanitary practice and 
discipline. 

Statutory Authority: §§ 54.1-201, 54.1-202, 54.1-1200 and 
54.1-1202 B of the Code of Virginia. 

Written comments may be submitted until June 20, 1992. 

Contact: Demetra Y. Kontos, Assistant Director, Board for 
Cosmetology, 3600 West Broad Street, Richmond, VA 23230, 
telephone (804) 367-2175. 

CRIMINAL JUSTICE SERVICES BOARD 

Criminal Justice Information Systems 

t June ll, 1992 • 10 a.m. - Open Meeting 
Governor's cabinet Conference Room, 6th Floor, Ninth 
Street Office Building, 9th and Grace Streets, Richmond, 
Virginia.~ 

A meeting to discuss projects and business of the 
committee. 

Contact: Paula J. Scott, Executive Assistant, Department of 
Criminal Justice Services, 805 East Broad Street, 
Richmond, Virginia 23219, telephone (804) 786-4000. 

BOARD OF DENTISTRY 

June 20, 1992 - 8 a.m. - Open Meeting 
Wytheville Community College, Wytheville, Virginia. l!J 

Informal conferences. No public testimony will be 
received. 

Contact: Nancy Taylor Feldman, Executive Director, 1601 
Rolling Hills Drive, Richmond, VA, telephone (804) 
662-9906. 

STATE EDUCATION ASSISTANCE AUTHORITY 

June 5, 1992 - Written comments may be submitted until 
this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Education 
Assistance Authority intends to amend existing 
regulations entitled VR 275-01-l. Regulations 
Governing Virginia Administration of the Federally 
Guaranteed Student Loan Programs Under Title IV 
Part B of the Higher Education Act. The purpose of 
the proposed amendments is to update and clarify the 
administration of the Title IV Part B Loan Programs. 

Statutory Authority: § 23-38.64 of the Code of Virginia. 

Written comments may be submitted until June 5, 1992, to 
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Marvin L. Ragland, Jr., 411 E. Franklin Street, Richmond, 
VA 23219. 

Contact: Lyn Hammond or Sherry Scott, Policy Analyst, 
411 E. Franklin Street, Richmond, VA 23219, telephone 
(804) 775-4626, 775-4071 or toll-free 1-800-792-5626. 

June 5, 1992 
this date. 

******** 

Written comments may be submitted until 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Education 
Assistance Authority intends to amend existing 
regulations entitled VR 275-02-1. Regulations 
Governing the Edvantage Loan Program. The 
purpose of the proposed amendments is to update and 
clarify the administration of the Edvantage Loan 
Program. 

Statutory Authority: §§ 23-3D.42, 23-38.33:1 and 23-38.64(2) 
of the Code of Virginia. 

Written comments may be submitted until June 5, 1992, to 
Marvin L. Ragland, Jr., 411 E. Franklin Street, Richmond, 
VA 23219. 

Contact: Lyn Hammond or Sherry Scott, Policy Analyst, 
411 E. Franklin Street, Richmond, VA 23219, telephone 
(804) 775-4626, 775-4071 or toll-free 1-800-792-5626. 

DEPARTMENT OF EDUCATION (STATE BOARD OF) 

June 24, 1992 - 8 a.m. - Open Meeting 
t July 30, 1992 - 8 a.m. - Open Meeting 
James Monroe Building, 101 North Fourteenth Street, 
Conference Rooms D and E, Richmond, Virginia. l!J 
(Interpreter for deaf provided if requested) 

The Board of Education and the Board of Vocational 
Education will hold a regularly scheduled meeting. 
Business will be conducted according to items listed 
on the agenda. The agenda is available upon request. 
Public comment will not be received at the meeting. 

Contact: Dr. Margaret Roberts, Executive Director, State 
Department of Education, P.O. Box 6-Q, Richmond, VA 
23216, telephone (804) 225-2540. 

STATE COUNCIL OF HIGHER EDUCATION FOR 
VIRGINIA 

t June 9, 1992 - 9 a.m. - Open Meeting 
University of Virginia in the Rotunda, Richmond, Virginia. 

A general business meeting. For more information 
contact the Council. 
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Contact: Anne Pratt, Associate Director, 101 North 
Fourteenth Street, 9th Floor, Monroe Building, Richmond, 
VA 23219, telephone (804) 225-2632. 

LOCAL EMERGENCY PLANNING COMMITTEE - CITY 
OF ALEXANDRIA 

June 10, 1992 - 6 p.m. - Open Meeting 
Alexandria Sanitation Authority, 835 South Payne Street, 
Alexandria, Virginia. llil 

A meeting with committee members and facility 
emergency coordinators to conduct business in 
accordance with SARA Title III, Emergency Planning 
and Community Right-to-Know Act of 1986. 

Contact: Charles W. McRorie, Emergency Preparedness 
Coordinator, 900 Second Street, Alexandria, VA 22312, 
telephone (703) 838-3825 or (703) 838-5056/TDD e 

LOCAL EMERGENCY PLANNING COMMITTEE • 
CHESTERFIELD COUNTY 

June 4, 1992 • 5:30 p.m. - Open Meeting 
Chesterfield County Administration Building, 10001 
Ironbridge Road, Chesterfield, Virginia. llil 

A meeting to meet requirements of Superfund 
Amendment and Reauthorization Act of 1986. 

Contact: Linda G. Furr, Assistant Emergency Services, 
Chesterfield Fire Department, P.O. Box 40, Chesterfield, 
VA 23832, telephone (804) 748-1236. 

LOCAL EMERGENCY PLANNING COMMITTEE • 
PRINCE WILLIAM COUNTY, MANASSAS CITY, AND 

MANASSAS PARK CITY 

June 15, 1992 • 1:30 p.m. - Open Meeting 
I County Complex Court, Potomac Conference Room, 
Prince William, Virginia. llil 

A multi-jurisdictional local emergency planning 
committee to discuss issues related to hazardous 
substances in the jurisdictions. SARA Title III 
provisions and responsibilities for hazardous material 
emergency response planning. 

Contact: John E. Medici, Hazardous Materials Officer, 1 
County Complex Court, Internal Zip MC470, Prince 
William, VA 22192, telephone (703) 792-6800. 

VIRGINIA FIRE SERVICES BOARD 

t June 19, 1992 • 9 a.m. - Open Meeting 
Ramada Inn, Duffield, Virginia. 

A regular meeting to discuss fire training and fire·, 
policies. The meeting is open to the public for their 
comments and input. 

Contact: Ann J. Bales, Executive Secretary Senior, 2807 
Parham Road, Richmond, VA 23294, telephone (804) 
527-4236. 

Fire/EMS Training and Education Committee 

t June 18, 1992 - 1 p.m. - Open Meeting 
Ramada Inn, Duffield, Virginia. 

A meeting to discuss fire training and fire policies. 
The meeting is open to the public for their comments 
and input. 

Contact: Ann J. Bales, Executive Secretary Senior, 2807 
Parham Road, Richmond, VA 23294, telephone (804) 
527-4236. 

Fire Prevention and Control Committee 

t June 18, 1992 • 9 a.m. - Open Meeting 
Ramada Inn, Duffield, Virginia. 

A meeting to discuss fire training and fire policies. 
The meeting is open to the public for their comments 
and input. 

Contact: Ann J. Bales, Executive Secretary Senior, 2807 
Parham Road, Richmond, VA 23294, telephone (804) 
527-4236. 

Legislative/Liaison Committee 

t June 18, 1992 • I p.m. - Open Meeting 
Ramada Inn, Duffield, Virginia. 

A meeting to discuss fire training and fire policies. 
The meeting is open to the public for their comments 
and input. 

Contact: Ann J. Bales, Executive Secretary Senior, 2807 
Parham Road, Richmond, VA 23294, telephone (804) 
527-4236. 

BOARD FOR GEOLOGY 

June 4, 1992 • 10 a.m. - Open Meeting 
Department of Commerce, 3600 West Broad Street, 
Conference Room 1, Richmond, Virginia. r£J 

June 5, 1992 • 10 a.m. - Open Meeting 
Department of Commerce, 3600 West Broad Street, 
Conference Room I, Richmond, Virginia. llil 

A general board meeting. 

Contact: Nelle P. Hotchkiss, Assistant Director, 3600 W 
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,3road Street, Richmond, VA 23230, telephone (804) 
367-8595 or (804) 367-9753/TDD ,.. 

•r.on~~:~~~~ENT I OF HEAlTH 
Proi('C ling You c~nd Your Em·ironf1lf'nl 

DEPARTMENT OF HEALTH (STATE BOARD OF) 

t June 9, 1992 • 7 p.m. - Informal Dinner 
Washington/Dulles Airport Marriott, 333 Service Road, 
Chantilly, Virginia. ill (Interpreter for deaf provided if 
requested) 

Informal dinner. 

t June 10, 1992 • 9 a.m. - Open Meeting 
Washington/Dulles Airport Marriott, 333 Service Road, 
Chantilly, Virginia. ill (Interpreter for deaf provided if 
requested) 

Worksession. 

t June 10, 1992 • 1 p.m. - Open Meeting 
Washington/Dulles Airport Marriott, 333 Service Road, 
:hantilly, Virginia. ill (Interpreter for deaf provided if 
requested) 

A business meeting 

Contact: Susan R. Rowland, Assistant to the Commissioner, 
P.O. Box 2448, Richmond, VA 23218, telephone (804) 
786-3561. 

******** 

June 5, 1992 - Written comments may be submitted until 
this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Board of Health 
intends to adopt regulations entitled: VR 355·34·400. 
Alternative Discharging Sewage Treatment 
Regulations lor Individual Single Family Dwellings. 
These regulations govern the construction and 
operation of sewage treatment systems serving 
individual, single family homes with flows of 1,000 
gallons per day or less. 

Statutory Authority: §§ 32.1-12, 32.1-163 and 32.1-164 of the 
Code of Virginia. 

Written comments may be submitted until June 5, 1992. 

Contact: Donald J. Alexander, Director, Bureau of Sewage 
'nd Water, P.O. Box 2448, Richmond, VA 23218, telephone 
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(804) 786-3559. 

BOARD OF HEALTH PROFESSIONS 

Compliance and Discipline Committee 

Subcommittee on Board Member Complaint Adjudication 

t June 10, 1992 • 8:30 a.m. - Open Meeting 
Department of Health Professions, 1601 Rolling Hills Drive, 
Conference Room 4, Richmond, Virginia. l@ 

A meeting to review and revise a draft report to be 
presented to the full board for approval at the July 21 
meeting. 

Contact: Richard D. Morrison, Executive Director, 1601 
Rolling Hills Drive, Richmond, VA 23229, telephone (804) 
662-9904 or (804) 662-7197 /TDD .,.. 

VIRGINIA HEALTH SERVICES COST REVIEW COUNCIL 

June 23, 1992 - 9:30 a.m. - Open Meeting 
Blue Cross/Blue Shield of Virginia, 2015 Staples Mill Road, 
Richmond, Virginia. ill 

A regular monthly meeting. 

Contact: Kim Schulte Barnes, Information Officer, 805 East 
Broad St., 6th Floor, Richmond, VA 23219, telephone (804) 
786-6371 /TDD e 

******** 

July 20, 1992 - Written comments may be submitted until 
this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Virginia Health 
Services Cost Review Council intends to amend 
regulations entitled: VR 370·01·001. Rules and 
Regulations of the Virginia Health Services Cost 
Review Council. The proposed regulatory change to §§ 
6.1 and 6.2 of the regulations would allow health care 
institutions which neither receive Medicare nor 
Medicaid reimbursement for patients to develop their 
own methodology to ascertain nursing home costs and 
to eliminate the requirement that these facilities 
utilize the allocation methodology used lor cost reports 
filed with the Virginia Department of Medical 
Assistance Services or for the Medicare program. 

Statutory Authority: §§ 9-158 and 9-164 of the Code of 
Virginia. 

Written comments may be submitted until July 20, 1992, to 
G. Edward Dalton, Virginia Health Services Cost Review 
Council, 805 E. Broad St., Richmond, VA 23219. 
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Contact: John A. Rupp, Executive Director, 805 E. Broad 
St., 6th Floor, Richmond, VA 23219, telephone (804) 
786-6371. Ya 

DEPARTMENT OF HISTORIC RESOURCES (BOARD OF) 

t June 17, 1992 • 9 a.m. - Open Meeting 
City Council Chambers, Roanoke City Hall, 215 Church 
Avenue, S.W., Roanoke, Virginia. [I;] (Interpreter for deaf 
provided if requested) 

A joint meeting of the State Review Board and 
Historic Resources Board to consider the following 
properties for the Virginia Landmarks Register and 
the National Register of Historic Places: 

1. Blandy Experimental Farm, Clarke County. 
2. Virginia Episcopal School, Lynchburg. 
3. Dublin Historic District, Pulaski County. 
4. Tastee 29 Diner, City of Fairfax. 

Contact: Margaret Peters, Information Director, 
Department of Historic Resources, 221 Governor Street, 
Richmond, VA 23219, telephone (804) 786-3143 or (804) 
786-1934/TDD .,.. 

June 18, 1992 · 2 p.m. - Open Meeting 
Department of Historic Resources, Board Room, 221 
Governor Street, Richmond, Virginia. 

A meeting to receive views and comments and to 
answer questions of the public on the department's 
intent to consider adopting VR 390-01-01:2, Public 
Participation Guidelines. 

Contact: H. Bryan Mitchell, Deputy Director, Department 
of Historic Resources, 221 Governor Street, Richmond, VA 
23219, telephone (804) 786·3143 or (804) 786-1934/TDD .,. 

HOPEWELL INDUSTRIAL SAFETY COUNCIL 

J nne 2, 1992 • 9 a.m. - Open Meeting 
July 7, 1992 • 9 a.m. - Open Meeting 
Hopewell Community Center, Second & City Point Road, 
Hopewell, Virginia. [I;] (Interpreter lor deaf provided if 
requested) 

Local Emergency Preparedness Committee meeting on 
Emergency Preparedness as required by SARA Title 
Ill. 

Contact: Robert Brown. Emergency Services Coordinator, 
300 North Main Street, Hopewell, VA 23860, telephone 
(804) 541-2298. 

VIRGINIA IIOUSiliiG DEVELOPMENT AUTHORITY 

t June 16, 1992 • II a.m. - Open Meeting 

601 S. Belvidere Street, Richmond, Virginia. [I;] 

A regular meeting of the Board of Commissioners to 
(i) review and, if appropriate, approve the minutes 
from the prior monthly meeting; (ii) consider for 
approval and ratification mortgage loan commitments 
under its various programs; (iii) review the authority's 
operations lor the prior month; (iv) consider, and if 
appropriate, approve proposed amendments to the 
Rules and Regulations for Allocation of Elderly and 
Disabled Low-Income Housing Tax Credits; and (v) 
consider such other matters and take such other 
actions as it may deem appropriate. Various 
committees of the Board of Commissioners may also 
meet before or after the regular meeting and consider 
matters within their purview. The planned agenda of 
the meeting will be available one week prior to the 
date of the meeting. 

Contact: J. Judson McKellar, Jr .• General Counsel, Virginia 
Housing Development Authority, 601 S. Belvidere Street, 
Richmond, VA 23220, telephone (804) 782-1986. 

t June 12, 1992 
until this date. 

******** 

Written comments may be submitted 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Virginia Housing 

· Development Authority intends to amend regulations 
entitled: VII. 400·02-0016. Rules and Regulations lor 
Allocation ol Elderly and Disabled Low-Income 
Housing Tax Credits. The purpose of this action is to 
amend the rules and regulations for allocation or 
elderly and disabled low-income housing tax credits by 
making changes relating to housing structures that 
have no comparable units in the same property, by 
modifying eligibility requirements, by amending certain 
definitions and by making other clarifying changes and 
technical corrections. 

STATEMENT 

Basis: Sections 36·55.30:3 and 58.1-339 of the Code of 
Virginia. 

Substance and Issues: The proposed changes to the rules 
and regulations for allocation of elderly and disabled 
low-income housing tax credits attached hereto accomplish 
the following: 

1. Throughout the regulations the term "owner" is 
substituted lor "applicant." 

2. The definition of "disabled" is changed to 
"disability" and conformed to the definition of the U.S. 
Department of Housing and Urban Development under 
its section 8 program by requiring that the disability 
be "of permanent duration" (i.e., last for a period of 
at least one year). 
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3. The definitions of a "disabled person," disabled 
household," "elderly household" and "income eligible 
elderly or disabled person or household" are deleted, 
and the definitions "elderly tenant," "eligible tenant," 
"person with a disability," "tenant" and ''tenant with a 
disability" are added; also, the requirement that the 
elderly person be either the head of household or the 
spouse of the head of household is deleted. 

4. The 1992 Session of the General Assembly amended 
the tax credit legislation to permit tax credits for 
single family homes and other types of structures 
having no comparable units in the same property. The 
proposed amendments modify the existing regulation 
to conform with such statutory amendments and 
provide for the manner of determining the amount of 
rent reduction for such units - i.e., generally, the rent 
most recently charged for the unit within the 
preceding year (or, if no such rental history exists, 
the HUD fair market rent) minus the rent (defined as 
"tax credit rent") charged to the eligible tenant. 

5. Under the proposed amendments, a limit of 150% 
of the HUD fair market rent is placed on the rent 
(defined as "market rent") which is used in 
calculating the amount of the rent reduction. 

6. The definition of income is changed to exclude a 
roommate's income only if such roommate lives with 
the eligible tenant for "the primary purpose of 
providing care." Also, a provision is added to consider 
as income any payments by third parties (i.e., 
Community Service Boards and family members) to or 
on behalf of the tenant. 

7. Language is added to permit units receiVIng rental 
subsidies to be eligible under the program and to 
clarify that subsidized units are to be compared with 
other subsidized units to determine market rent for 
the purpose of calculating the rent reduction. 

8. Language is added to clarify that, although tax 
credits cannot be allocated for the rental of land only, 
credits are available for mobile homes and lots rented 
together. 

9. Language is added to provide that, in order to 
satisfy the statutory requirement that an owner be 
engaged in the business of the rental of dwelling units, 
he must intend to repori income and related expenses 
from the tax credit unit for federal income tax 
purposes. 

10. The requirement that resident eligibility 
information be submitted by the owner at the end of 
the year is modified so that the information must be 
submitted at the time the resident is determined by 
the owner to be eligible. 

11. A provision is added to clarify that the period 
during which tax credits may be claimed commences 
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upon the initial occupancy of the unit by an eligible 
tenant subsequent to the authority's allocation of the 
tax credit units (or, if the unit is occupied for the 
first day of the month in which such allocation is 
made, upon such first day of the month). 

12. The proposed regulations provide that, in order to 
be eligible, a dwelling unit must contain separate and 
complete facilities for living, sleeping, eating, cooking 
and sanitation. 

Imoact: The authority expects that the amendments will 
result in an additional 300 persons being served under the 
program. The authority does not expect that any 
significant costs will be incurred for the implementation of 
and compliance with the amendments. 

Statutory Authority: §§ 36-55.30:3 and 58.1-339 of the Code 
of Virginia. 

Written comments may be submitted until June 12, 1992. 

Contact: J. Judson McKellar, Jr., General Counsel, Virginia 
Housing Development Authority, 601 S. Belvidere Street, 
Richmond, VA 23220, telephone (804) 782-1986. 

CENTER FOR INNOVATIVE TECHNOLOGY 

Review Committee 

t June 10, 1992 - 10 a.m. - Open Meeting 
The Center for Innovative Technology, Herndon, Virginia. 

A meeting to discuss and approve a plan and 
methodology for conducting "a review of the 
performance of the CIT and future funding levels and 
sources." The meeting will also include invited guest 
speakers. This meeting will be followed by a public 
forum in the auditorium at approximately 1:30 p.m. 
This forum will provide the Review Committee public 
comment in preparation for the committee's "plan to 
provide guidance for maxtmtzmg the center's 
potential." The Review Committee will report its 
findings and recommendations to the Governor and 
General Assembly. 

Persons wishing to speak should contact Kim Moore, 
Department of Planning and Budget, Ninth Street 
Office Building, P.O. Box 1422, Richmond, VA 23211, 
telephone (804) 786-6233. 

Contact: Kim McGauthey, Department of Planning and 
Budget, Ninth Street Office Building, P.O. Box 1422, 
Richmond, VA 23211, telephone (804) 786-8856 or Terry 
Atkinson, JLARC, Suite llOO, General Assembly Building, 
Capitol Square, Richmond, VA 23219, telephone (804) 
786-1258. 

Monday, June 1, 1992 
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DEPARTMENT OF LABOR AND INDUSTRY 

July 16, 1992 - 10 a.m. - Public Hearing 
General Assembly Building, House Room C, 910 Capitol 
Street, Richmond, Virginia. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Apprenticeship 
Council intends to amend regulations entitled: VR 
425-01·26. Regulations Governing the Administration 
of Apprenticeship Programs in the Commonwealth of 
Virginia. This amendment provides criteria and 
procedure for deregistration of apprenticeship 
programs. 

Statutory Authority: § 40.1-118 of the Code of Virginia. 

Written comments may be submitted until July 6, 1992. 

Contact: Robert S. Baumgardner, Director, Apprenticeship 
Division, Department of Labor and Industry, 13 South 
Thirteenth Street, Richmond, VA 23219, telephone (804) 
786·2381. 

July 16, 1992 - Immediately following public hearing 
beginning at 10 a.m. - Open Meeting 
General Assembly Building, House Room C, 910 capitol 
Street, Richmond, Virginia. Ill 

A regular quarterly meeting. 

Contact: Robert S. Baumgardner, Director, Apprenticeship 
Division, Department of Labor and Industry, 13 South 
Thirteenth Street, Richmond, VA 23219, telephone (804) 
786-2381. 

Safety and Health Codes Board 

t June 9, 1992 • 10 a.m. - Open Meeting 
General Assembly Building, House Room D, 910 Capitol 
Street, Richmond, Virginia. Ill 

The agenda of the board will include the following: (i) 
Process Safety Management of Highly Hazardous 
Chemicals; Explosives and Blasting Agents; Final Rule; 
(il) Extension of Administrative Stay to Occupational 
Exposure to Asbestos, Tremolite, Anthophyllite and 
Actinolite. 

Contact: John J. Crisanti, Director, Office of Enforcement 
Policy, Department of Labor and Industry, 13 South 
Thirteenth Street, Richmond, VA 23219, telephone (804) 
786-2384. 

LIBRARY BOARD 

June 23, 1992 • 9:30 a.m. - Open Meeting 
Virginia State Library and Archives, 3rd Floor, Supreme 
Court Room, 11th Street at Capitol Square, Richmond, 
Virginia. Ill 

A meeting to discuss administrative matters of the 
Virginia State Library and Archives. 

Contact: Jean H. Taylor, Secretary to State Librarian, 
Virginia State Library and Archives, 11th Street at Capitol 
Square, Richmond, VA 23219, telephone (804) 786·2332. 

STATE COUNCIL ON LOCAL DEBT 

t June 17, 1992 · 11 a.m. - Open Meeting 
101 North 14th Street, James Monroe Building, 3rd Floor, 
Treasury Board Conference Room, Richmond, Virginia. ~ 

A regular meeting subject to cancellation unless there 
are action items requiring the council's consideration. 
Persons interested in attending should call one week 
prior to meeting date to ascertain whether or not the 
meeting is to be held as scheduled. 

Contact: Art Bowen, Senior Debt Analyst, Department of 
the Treasury, P.O. Box 6-H, Richmond, VA 23215, 
telephone (804) 225-4929. 

STATE LOTTERY DEPARTMENT (STATE LOTTERY 
BOARD) 

July 27, 1992 • 10 a.m. - Public Hearing 
2201 West Broad Street, Richmond, Virginia. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Lottery Board 
intends to amend regulations entitled: VR 447·01·2. 
Administration Regulations. These proposed 
amendments will conform to legislative intent and 
make technical and housekeeping changes. 

Statutory Authority: § 58.1·4007 of the Code of Virginia. 

Written comments may be submitted until July 27, 1992. 

Contact: Barbara L. Robertson, Staff Officer, 2210 W. 
Broad Street, Richmond, VA 23220, telephone (804) 
367-9433. 

******** 

July 27, 1992 • 10 a.m. - Public Hearing 
2201 West Broad Street, Richmond, Virginia. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Lottery Board 
intends to amend regulations entitled: VR 447·02·1. 
Instant Game Regulations. These amendments 
promulgate emergency regulations regarding prize 
payments, conform to legislative intent, and address 
housekeeping and technical changes. 

Statutory Authority: § 58.1-4007 of the Code of Virginia. 
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Written comments may be submitted until July 27, 1992. 

Contact: Barbara L. Robertson, Staff Officer, 2210 W. 
Broad Street, Richmond, VA 23220, telephone (804) 
367-9433. 

******** 
July 27, 1992 - 10 a.m. - Public Hearing 
2201 West Broad Street, Richmond, Virginia. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Lottery Board 
intends to amend regulations entitled: VR 447-02-2. 
OnmLine Game Regulations. These amendments 
promulgate emergency subscription regulations, 
conform to legislative intent, and make housekeeping 
and technical changes. 

Statutory Authority: § 58.1-4007 of the Code of Virginia. 

Written comments may be submitted until July 27, 1992. 

Contact: Barbara L. Robertson, Staff Officer, 2210 W. 
Broad Street, Richmond, VA 23220, telephone (804) 
367-9433. 

ADVISORY COMMISSION ON MAPPING, SURVEYING 
AND LAND INFORMATION SYSTEMS 

June 18, 1992 - 10 a.m. - Open Meeting 
1100 Bank Street, 9th Floor Conference Room, Richmond, 
Virginia. ~ 

Final meeting of the Advisory Commission. 

Contact: Chuck Tyger, Chief Engineer, Systems and 
Software Management, Council on Information 
Management, 1100 Bank Street, Suite 901, Richmond, VA 
23219, telephone (804) 225-3622 or (804) 225-3624/TDD .. 

MARINE RESOURCES COMMISSION 

June 23, 1992 - 9:30 a.m. - Open Meeting 
July 28, 1992 • 9:30 a.m. - Open Meeting 
2600 Washington Avenue, 4th Floor, Room 403, Newport 
News, Virginia. Ill (Interpreter for deaf provided upon 
request) 

The commtsswn will hear and decide marine 
environmental matters at 9:30 a.m.: permit applications 
for projects in wetlands, bottom lands, coastal primary 
sand dunes and beaches; appeals of local wetland 
board decisions; policy and regulatory issues. 

The commission will hear and decide 
management items: regulatory proposals, 
management plans, fishery conservation 
licensing, shellfish leasing. 
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Meetings are open to the public. Testimony is taken 
under oath from parties addressing agenda items on 
permits and licensing. Public comments are taken on 
resource matters, regulatory issues, and items 
scheduled for public hearing. The commission is 
empowered to promulgate regulations in the areas of 
marine environmental management and marine fishery 
management. 

Contact: Cathy W. Everett, Secretary to the Commission. 
P.O. Box 756, Room 1006, Newport News, VA 23607, 
telephone (804) 247-8088, toll-free l-800-541-4646 or (804) 
247-2292/TDD .. 

DEPARTMENT OF MEDICAL ASSISTANCE SERVICES 
(BOARD OF) 

t June 8, 1992 - 9 a.m. - Open Meeting 
Board Room, Suite 1300, 600 East Broad Street, Richmond, 
Virginia. ~ 

A meeting to discuss medical assistance services and 
issues pertinent to the board. The board will hear 
presentations from medical ethicists on the ethical 
issues involved in organ and tissue transplantation. 

Contact: Patricia A. Sykes, Policy Analyst, 600 East Broad 
Street, Suite 1300, Richmond, VA 23219, telephone (804) 
786-7958 or 1-800-343-0634/TDD .., 

******** 

July 17, 1992 - Written comments may be submitted until 
this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board of Medical 
Assistance Services intends to amend regulations 
entitled: VR 460-02-3.1400. Methods of Providing 
Transportation. The purpose of the proposed action is 
to discontinue the prior authorization requirement for 
nonemergency transportation for recipients to and 
from other medical appointments. 

Statutory Authority: § 32.1-325 of the Code of Virginia. 

Written comments may be submitted July 17, 1992, to C. 
Mack Brankley, Director, Division of Client Services, 
Department of Medical Assistance Services, 600 East Broad 
Street, Suite 1300, Richmond, VA 23219. 

Contact: Victoria P. Simmons, Regulatory Coordinator, 
Department of Medical Assistance Services, 600 East Broad 
Stree~ Suite 1300, Richmond, VA 23229, telephone (804) 
786-7933. 

Drug Utilization Review Board 

t June 18, 1992 - 3 p.m. - Open Meeting 
600 East Broad Street, Suite 300, Richmond, Virginia. Ill 
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A regular meeting to conduct routine business. 

Contact: Carol B. Pugh, DUR Program Consultant, Division 
of Quality Care Assurance, Department of Medical 
Assistance Services, 600 East Broad Street, Suite 1300, 
Richmond, VA 23219, telephone (804) 786-3820. 

July 6, 1992 
this date. 

BOARD OF MEDICINE 

Written comments may be submitted until 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board of Medicine 
intends to amend regulations entitled: VR 465-04-01. 
Regulations Governing the Practice of Respiratory 
Therapy Practitioners. The proposed amendment is to 
establish biennial certification renewal to occur in the 
therapists' birth month each odd-numbered year, and 
to make grammatical corrections to be consistent with 
the language of the Code of Virginia. 

Statutory Authority: §§ 54.1-2400 and 54.1-2954 of the Code 
of Virginia. 

Written comments may be submitted until July 6, 1992, to 
Hilary H. Connor, M.D., Executive Director, Board of 
Medicine, 1601 Rolling Hills Dr., Richmond, VA 23229. 

Contact: Eugenia K. Dorson, Deputy Executive Director, 
1601 Rolling Hills Dr., Richmond, VA 23229, telephone 
(804) 662-9923. 

Credentials Committee 

June 20, 1992 - 8 a.m. - Open Meeting 
Department of Health Professions, Board Room 3, 1601 
Rolling Hills Drive, Richmond, Virginia. ~ 

A meeting to (i) conduct general business; (ii) 
interview and review medical credentials of applicants 
applying for licensure in Virginia, in open and 
executive session; and (iii) discuss any other items 
which may come before the committee. Public 
comments will not be received. 

Contact: Eugenia K. Dorson, Deputy Executive Director, 
1601 Rolling Hills Drive, Richmond, VA 23229, telephone 
(804) 662-9923. 

Informal Conference Committee 

t June 24, 1992 - 9 a.m. - Open Meeting 
The Patrick Henry Hotel, 617 South Jefferson Street, 
Roanoke, Virginia. ~ 

The committee will inquire into allegations that 
certain practitioners may have violated laws and 
regulations governing the practice of medicine and 
other healing arts in Virginia. The committee will 

meet in open and closed sessions pursuant to § 2.1-344 
of the Code of Virginia. Public comment will not be 
received. 

Contact: Karen W. Perrine, Deputy Executive Director, 
1601 Rolling Hills Drive, Richmond, VA 23229, telephone 
(804) 662-9908 or (804) 662-9943/TDD e 

Advisory Board on Physical Therapy 

July 10, 1992 - 9 a.m. - Open Meeting 
Department of Health Professions, Board Room 2, 1601 
Rolling Hills Drive, Richmond, Virginia. ~ 

A meeting to (i) review regulations, bylaws, and 
procedure manuals; (ii) receive reports; and (iii) 
discuss other items which may come before the 
advisory board. Public comments will be received at 
the pleasure of the chairperson. 

Contact: Eugenia K. Dorson, Deputy Executive Director, 
1601 Rolling Hills Drive, Richmond, VA 23229, telephone 
(804) 662-9925. 

Advisory Committee on Physician's Assistants 

June 26, 1992 - 10 a.m. - Open Meeting 
Department of Health Professions, Board Room 2, 1601 
Rolling Hills Drive, Richmond, Virginia. ~ 

A meeting to review the public comments on proposed 
regulations and develop recommendations to the full 
board for adoption and to review and discuss Senate 
Bill 192, for the purpose of developing regulations for 
prescriptive authority for physician's assistants. Public 
comments may be entertained by the chairman on SB 
192 only. 

Contact: Eugenia K. Dorson, Deputy Executive Director, 
1601 Rolling Hills Drive, Richmond, VA 23229, telephone 
(804) 662-9925. 

DEPARTMENT OF MENTAL HEALTH, MENTAL 
RETARDATION AND SUBSTANCE ABUSE SERVICES 

(STATE BOARD) 

t June 24, 1992 · 10 a.m. - Open Meeting 
Central Office, James Madison Building, 109 Governor 
Street, Richmond, Virginia. ~ 

A regular monthly meeting. The agenda will be 
published on June 17 and may be obtained by calling 
Jane V. Helfrich. 

Tuesday: Informal Session - 8 p.m. 

Wednesday: Committee Meetings - 9 a.m. 

Wednesday: Regular Session - 10 a.m. 
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See agenda for location. 

Contact: Jane V. Helfrich, Board Administrator, State 
Mental Health, Mental Retardation and Substance Abuse 
Services Board, P.O. Box 1797, Richmond, VA 23214, 
telephone (804) 786-3921. 

******** 

• lune 5, 1992 - Written comments may be submitted until 
this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the State Mental Health, 
Mental Retardation and Substance Abuse Services 
Board intends to adopt regulations entitled: VR 
470-05-02. Regulations Governing Certification of 
Therapeutic Consultation and Residential Services. 
These regulations establish the standards which must 
be met by individuals and facilities providing 
therapeutic consultation and residential support 
services under the Mental Retardation Waiver. 

Statutory Authority: §§ 37.1-10, 37.1-179 of the Code of 
Virginia, and Items 466.F.5 and 478.F.l of the 1990 
Appropriations Act. 

Written comments may be submitted until June 5, 1992, to 
Ben Saunders, Department of Mental Health, Mental 
Retardation and Substance Abuse Services, P.O. Box 1797, 
Richmond, VA 23229. 

Contact: Rubyjean Gould, Director of Administrative 
Services, Department of Mental Health, Mental Retardation 
and Substance Abuse Services, P.O. Box 1797, Richmond, 
VA 23214, telephone (804) 786-3915. 

State Human Rights Committee 

t June 12, 1992 • 9 a.m. - Open Meeting 
Mental Health Services of the Roanoke Valley, Elm Plaza 
Building, 301 Elm Avenue, S.W., Roanoke, Virginia. Ill 

A regular monthly meeting to discuss business relating 
to human rights issues. Agenda items are listed for the 
meeting. 

Contact: Elsie D. Little, State Human Rights Director, 
Department of Mental Health, Mental Retardation and 
Substance Abuse Services, P.O. Box 1797, Richmond, VA 
23214, telephone (804) 786-3988. 

MIDDLE VIRGINIA BOARD OF DIRECTORS AND TilE 
MIDDLE VIRGINIA COMMUNITY CORRECTIONS 

RESOURCES BOARD 

t June 4, 1992 • 7 p.m. - Open Meeting 
502 South Main Street # 4, Culpeper, Virginia. 

From 7 p.m. until 7:30 p.m. the Board of Directors 
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will hold a business meeting to discuss DOC contract, 
budget, and other related business. Then the CCRB 
will meet to review cases before for eligibility to 
participate with the program. It will review the 
previous month's operation (budget and program 
related business). 

Contact: Lisa Ann Peacock, Program Director, 502 South 
Main Street #4, Culpeper, VA 22701, telephone (703) 
825-4562 . 

DEPARTMENT OF MINORITY BUSINESS ENTERPRISE 

June 19, 1992 - Written comments may be submitted until 
this date. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Department of 
Minority Business Enterprise intends to adopt 
regulations entitled: VR 486-01-02. Regulations to 
Govern the Certification of Minority Business 
Enterprises. The proposed regulations will provide 
rules governing the certification of a business as a 
bonafide minority business enterprise. 

Statutory Authority: § 2.1-64.35:8 of the Code of Virginia. 

Written comments may be submitted until June 19, 1992. 

Contact: Garland W. Curtis, Deputy Director, Department 
of Minority Business Enterprise, 200-202 N. 9th Street, lith 
Floor, Richmond, VA 23219, telephone (804) 786-5560 or 
toll-free 1-800-223-0671. 

BOARD OF NURSING 

Special Conference Committee 

t June 8, 1992 • 8:30 a.m. - Open Meeting 
t June 9, 1992 • 8:30 a.m. - Open Meeting 
Department of Health Professions, Conference Room 3, 
1601 Rolling Hills Drive, Richmond, Virginia. Ill 
(Interpreter for deaf provided upon request) 

A meeting to conduct informal conferences with 
licensees to determine what, if any, action should be 
recommended to the Board of Nursing. 

Public comment will not be received. 

Contact: Corrinne F. Dorsey, Executive Director, 1601 
Rolling Hills Drive, Richmond, VA 23229, telephone (804) 
662-9909 or (804) 662-7197 /TDD .,.. 

BOARD OF NURSING HOME ADMINISTRATORS 

June 4, 1992 - 8:30 a.m. - Open Meeting 
1601 Rolling Hills Drive, Richmond, Virginia. Ill 
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A board meeting and formal conferences. 

Contact: Meredyth P. Partridge, Executive Director, 1601 
Rolling Hills Drive, Richmond, VA 23229-5005, telephone 
(804) 662-9111. 

July 3, 1992 
this date. 

******** 
Written comments may be submitted until 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board of Nursing 
Home Administrators intends to amend regulations 
entitled: VR 500-01-2:1. Regulations of the Board of 
Nursing Home Administrators. The board is amending 
regulations to delete outdated requirements, clarify 
continuing education requirements, provide an 
additional route to licensure, and revise reinstatement 
requirements. 

Statutory Authority: §§ 54.1-2400 and 54.1-3101 of the Code 
of Virginia. 

Written comments may be submitted until July 3, 1992. 

Contact: Meredyth P. Partridge, Executive Director, 1601 
Rolling Hills Drive, Richmond, VA 23229-5005, telephone 
(804) 662-9111. 

VIRGINIA OUTDOORS FOUNDATION 

June I, 1992 - 10:30 a.m. - Open Meeting 
Panorama Farms, Albemarle County, Virginia. l@ 

A general business meeting. 

Contact: Tyson B. VanAuken, Executive Director, 221 
Governor Street, Richmond, VA 23219, telephone (804) 
786-5539. 

BOARD OF PHARMACY 

j June 10, 1992 - 9 a.m. - Open Meeting 
Department of Health Professions, 1601 Rolling Hills Drive, 
Conference Room # l, Richmond, Virginia. 

A meeting to discuss implementation of 1992 
legislative changes. 

j June ll, 1992 - 9 a.m. - Open Meeting 
Department of Health Professions, 1601 Rolling Hills Drive, 
Conference Room #1, Richmond, Virginia. 

Formal hearings. 

Contact: Scotti W. Milley, Executive Director, Virginia 
Board of Pharmacy, 1601 Rolling Hills Drive, Richmond, 
VA 23229, telephone (804) 662-9911. 

POLYGRAPH EXAMINERS ADVISORY BOARD 

June 23, 1992 - 9 a.m. - Open Meeting 
Department of Commerce, 3600 West Broad Street, 
Richmond, Virginia. [i9 

A meeting to administer the polygraph examiners 
licensing examination to eligible polygraph examiner 
interns and to consider other matters which may 
require board action. 

Contact: Mr. Geralde W. Morgan, Board Administrator, 
Department of Commerce, 3600 W. Broad Street, 
Richmond, VA 23230-4917, telephone (804) 367-8534. 

BOARD OF PROFESSIONAL COUNSELORS 

June 15, 1992 • 8 a.m. - Open Meeting 
June 16, 1992 • 8 a.m. - Open Meeting 
June 17, 1992 - 8 a.m. - Open Meeting 
June 18, 1992 - 8 a.m. - Open Meeting 
Department of Health Professions, 1601 Rolling Hills Drive, 
Richmond, Virginia. 

Oral examinations for professional counselor licensure. 

June 18, 1992 - 9 a.m. - Open Meeting 
Department of Health Professions, 1601 Rolling Hills Drive, 
Richmond, Virginia. 

Informal conferences. 

June 19, 1992 - 9 a.m. - Open Meeting 
Department of Healih Professions, 1601 Rolling Hills Drive, 
Richmond, Virginia. 

A board meeting to (i) discuss general board business; 
(ii) respond to committee report; and (iii) conduct 
regulatory review. 

Contact: Evelyn B. Brown, Executive Director or Joyce D. 
Williams, Administrative Assistant, 1601 Rolling Hills Drive, 
Richmond, VA 23229-5005, telephone (804) 662-9912. 

VIRGINIA PUBLIC TELECOMMUNICATIONS BOARD 

t June ll, 1992 - 10 a.m. - Open Meeting 
Radisson Hotel, 555 East Canal Street, Richmond, Virginia. 

A meeting to (i) update Master Plan Policies and 
Procedures; (ii) approve contracts and grants 1992-93; 
and (iii) update other items of interest. 

Contact: Suzanne J. Piland, Branch Manager, Public 
Telecommunications Branch, Telemedia Division, llO South 
7th Street, Richmond, VA 23219, telephone (804) 344-5544. 

Virginia Register of Regulations 

3324 



REAL ESTATE APPRAISER BOARD 

t June 16, 1992 • 10 a.m. - Open Meeting 
Department of Commerce, 3600 West Broad Street, 
Richmond, Virginia. 

A general business meeting. 

Contact: Demetra Y. Kontos, Assistant Director, Real 
Estate Appraiser Board, Department of Commerce, 3600 
W. Broad Street, Richmond, VA 23230, telephone (804) 
367-2175. 

REAL ESTATE BOARD 

t June g, 1992 • 10 a.m. - Open Meeting 
Department of Commerce, Fifth Floor, Conference Room 
3, 3600 West Broad Street, Richmond, Virginia. 

The board will meet to conduct a formal hearing: File 
No. 91·01251, Real Estate Board v. Patrick G. 
Carnenter. 

t June 9, 1992 • 10 a.m. - Open Meeting 
Department of Commerce, Fifth Floor, Conference Room 
J, 3600 West Broad Street, Richmond, Virginia. 

The board will meet to conduct a formal hearing: File 
Nos. 92-00220, 91-02090, 92-00074 and 92-01068, Real 
Estate Board v. Maynard Johnson. 

Contact: Gayle Eubank, Hearings Coordinator, Department 
of Commerce, 3600 W. Broad Street, Fifth Floor, 
Richmond, VA 23230, telephone (804) 367·8524. 

DEPARTMENT OF REHABILITATIVE SERVICES 
(BOARD OF) 

t June 5, 1992 • 3 p.m. - Open Meeting 
Tidewater Community Rehab Center, 5365 Robin Hood 
Road, Suite G, Norfolk, Virginia. Ill (Interpreter for deaf 
provided upon request) 

t June 8, 1992 · 3 p.m. - Open Meeting 
Brambleton Corporate Center, 3433 Brambleton Avenue, 
S. W., Roanoke, Virginia. Ill (Interpreter for deaf provided 
upon request) 

t June 8, 1992 • 3 p.m. - Open Meeting 
5904 Old Richmond Highway, Suite 400, Alexandria, 
Virginia. Ill (Interpreter for deaf provided upon request) 

t June 9, 1992 • 3 p.m. - Open Meeting 
Regional Office Conference Room, 2930 West Broad Street, 
Richmond, Virginia. r£J (Interpreter for deaf provided upon 
request) 

t June 9, 1992 • 3 p.m. - Open Meeting 
Virginia Highlands Community College, P.O. Box 828, 
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Abingdon, Virginia. Ill (Interpreter for deaf provided upon 
request) 

t June ll, 1992 · 3 p.m. - Open Meeting 
Woodrow Wilson Rehabilitation Center, Mary Switzer 
Building, Fisherville, Virginia. Ill (Interpreter for deaf 
provided upon request) 

The department is interested in receiving comments 
from Virginia citizens regarding a draft 1993 plan for 
vocational rehabilitation services. Citizen input will be 
incorporated in the refinement of this draft plan and 
will also be a basis for the development of the 1994 
plan. The plan describes the agency's proposed 
strategies for strengthening and expanding 
rehabilitation services to Virginians with severe 
disabilities. The plan also identifies the federal 
regulations which the agency must comply with in 
order to receive funding under the Federal 
Rehabilitation Act. 

Contact: Mary Arginteanu, Policy and Planning Supervisor, 
4901 Fitzhugh Avenue, P.O. Box 11045, Richmond, VA 
23230, telephone (804) 367·0270 or toll-free 
1-800·552·5019/TDD v 

INTERDEPARTMENTAL REGULATION OF 
RESIDENTIAL FACILITIES FOR CHILDREN 

Coordinating Committee 

June 19, 1992 • 8:30 a.m. -· Open Meeting 
Office of the Coordinator, Interdepartmental 
1603 Santa Rosa Road, Tyler Building, 
Richmond, Virginia. ~ 

Regulation, 
Suite 208, 

A regular meeting to consider such administrative and 
policy issues as may be presented to the committee. A 
period for public comment is provided at each 
meeting. 

Contact: John J. Allen, Coordinator, Interdepartmental 
Regulation, Office of the Coordinator, 8007 Discovery 
Drive, Richmond, VA 23229·8699, telephone (804) 662·7124. 

DEPARTMENT OF SOCIAL SERVICES (BOARD OF) 

June 17, 1992 • 2 p.m. - Open Meeting 
June 18, 1992 - if necessary - 9 a.m. - Open Meeting 
July 15, 1992 • 2 p.m. - Open Meeting 
July 16, 1992 • if necessary • 9 a.m. - Open Meeting 
Department of Social Services, 8007 Discovery Drive. 
Richmond, Virginia. }J 

A work session and formal business meeting of the 
aforementioned board. 

Contact: Phyllis Sisk, Staff Specialist, Department of Social 
Services, 8007 Discovery Drive, Richmond. VA 23229, 

Monday, June 1, 1992 
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telephone (804) 662-9236, toll-free 1-800-552-3431 or 
1-800-552-7096/TDD "" 

******** 

June 19, 1992 - 10 a.m. - Public Hearing 
Blair Building, Conference Room C, 8007 Discovery Drive, 
Richmond, Virginia. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board of Social 
Services intends to amend regulations entitled: VR 
615-08-l. Virginia Energy Assistance Program. The 
purpose of the Virginia Energy Assistance Program is 
to provide assistance to eligible households to offset 
the costs of home energy that are excessive in 
relation to household income and to respond to 
energy-related, weather-related, and supply shortage 
emergencies. 

The amendments to the cnsts assistance component 
will clarify that routine maintenance such as chimney 
cleaning and that supplemental heating equipment 
such as oil tanks and stands will be provided. The 
second amendment to the crisis assistance component 
will further clarify the intent to provide fuel to 
respond to the crisis situation of households who did 
not receive fuel assistance in the current program 
year. 

Statutory Authority: § 63.1-25 of the Code of Virginia. 

Written comments may be submitted until June 19, 1992, 
to Charlene H. Chapman, Department of Social Services, 
8007 Discovery Drive, Richmond, VA. 

Contact: Peggy Friedenberg, Legislative Analyst, 
Department of Social Services, 8007 Discovery Drive, 
Richmond, VA 23229-8699, telephone (804) 662-9217. 

DEPARTMENT OF TRANSPORTATION 
(COMMONWEALTH TRANSPORTATION BOARD) 

• June ll, 1992 - 9 a.m. - Public Hearing 
Salem District Office, !Iarrison Avenue, North of Main 
Street and East of VA 311, Salem, Virginia. Ill (Interpreter 
for deaf provided upon request) 

A final hearing to receive comments on highway 
allocations lor the coming year and on updating the 
Six-Year Improvement Program for the Interstate, 
Primary, and Urban Systems lor the Bristol, Salem, 
Lynchburg, and Staunton Districts, as well as public 
transit. 

t June 17, 1992 - 2 p.m. - Open Meeting 
Virginia Department of Transportation, Board Room, 1401 
East Broad Street, Richmond, Virginia. Ill (Interpreter for 
deaf provided upon request) 

A work session of the Commonwealth Transportation 
Board and the Department of Transportation staff. 

Contact: John G. Milliken, Secretary of Transportation, 
1401 East Broad Street, Richmond, VA 23219, telephone 
(804) 786-6670. 

June 18, 1992 - 9 a.m. - Public Hearing 
Virginia Department of Transportation, Auditorium, 1221 
East Broad Street, Richmond, Virginia. Ill (Interpreter for 
deaf provided upon request) 

A final hearing to receive comments on highway 
allocations for the coming year and on updating the 
Six-Year Improvement Program for the Interstate, 
Primary, and Urban Systems for the Richmond, 
Fredericksburg, Suffolk, Culpeper, and Northern 
Virginia Districts, as well as public transit. 

Contact: Mr. Albert W. Coates, Jr., Assistant Commissioner, 
Virginia Department of Transportation, 1401 East Broad 
Street, Richmond, VA 23219, telephone (804) 786-9950. 

t June 18, 1992 - 10 a.m. - Open Meeting 
Virginia Department of Transportation, Board Room, 1401 
East Broad Street, Richmond, Virginia. Ill (Interpreter for 
deaf provided upon request) 

A monthly meeting to vote on proposals presented 
regarding bids, permits, additions and deletions to the 

· highway system, and any other matters requiring 
board approval. 

Public comment will be received at the outset of the 
meeting on items on the meeting agenda for which 
the opportunity for public comment has not been 
afforded the public in another forum. Remarks will be 
limited to five minutes. Large groups are asked to 
select one individual to speak for the group. The 
board reserves the right to amend these conditions. 

Contact: John G. Milliken, Secretary of Transportation, 
1401 East Broad Street, Richmond, VA 23219, telephone 
(804) 786-6670 . 

******** 

t August 10, 1992 - 1 p.m. - Public Hearing 
Highway Auditorium, 1221 East Broad Street, Richmond, 
Virginia. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Commonwealth 
Transportation Board intends to amend regulations 
entitled: VR 385-01-5. Hazardous Materials 
Transportation Rules and Regulations at 
Bridge-Tunnel Facilities. The Department of 
Transportation is authorized by §§ 33.1-12(3) and 
33.1-49 of the Code of Virginia to regulate use of state 
highways and the interstate system to protect the 
safety to traffic. The proposed amendments to the 
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Hazardous Materials Transportation Manual (i) change 
the regulations to allow vehicles which use natural gas 
(or gases with similar properties) as fuel to use the 
tunnel facilities in the Commonwealth; and (ii) change 
the regulations pertaining to the conditions under 
which low-pressure liquid oxygen can be transported 
through tunnel facilities in the Commonwealth. 

Amending the manual allows Virginia to keep its 
regulations up-to-date with new chemicals and how 
they may be used or transported. Without these 
amendments, natural gas-powered vehicles and carriers 
of low-pressure liquid oxygen not in conformance with 
the amendments will be unable to use the tunnels. 

STATEMENT 

Substance· The substance of the Hazardous Materials 
Transportation Manual deals with the rules and regulations 
(including operating requirements) under which hazardous 
materials can be transported through bridges and tunnels. 
The proposed amendments change the form and type of 
hazardous materials which can be transported through the 
facilities. 

Issues: The issues raised by the manual pertain to the 
kinds of hazardous substances which can be transported, 
and the forms in which they may be transported. These 
amendments pertain to pilot programs using fuels other 
than gasoline or diesel fuel to power vehicles, as well as 
concerns by commercial carriers over the restrictiveness 
of current regulations. 

Basis: The basis of the manual is to regulate the 
transportation of various hazardous materials across the 
bridges, tunnels, and ferries of the Commonwealth, as 
provided for by § 33.1-12(3) and 33.1-49 of the Code of 
Virginia. The amendments change the regulations to 
permit vehicles using natural gas or similar gases as 
motor fuels to use the tunnel and bridges, and also change 
the restrictions under which low-pressure liquid oxygen 
may be transported on these facilities. The manual must 
conform to regulations of the Commonwealth of Virginia 
and Federal Department of Transportation regulations. 

Puroose· The purpose of the manual is to regulate the 
transportation of hazardous materials on bridges and 
tunnels. The proposed amendments amend the rules and 
regulations, including operating requirements, to allow 
vehicles using natural gas or other similar gas as a fuel to 
use the bridges and tunnels, and to change the restrictions 
under which low-pressure liquid oxygen may be 
transported across these facilities. 

Imoact· The impact of the manual is limited to shippers 
and transporters who must comply with the federal 
regulations (Title 49), and who use the bridge-tunnel 
facilities in daily operations. There will be no cost to the 
regulated parties or the department to implement the 
proposed amendments, and no negative effects will fall on 
small businesses or organizations operating under Title 49. 
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If the amendments are not approved, neither vehicles 
using natural gas or other such fuels, nor low-pressure 
liquid oxygen transported as proposed will be allowed to 
use the bridge-tunnel. This prohibition will adversely affect 
the desirability of alternative-fuel programs, and will 
restrict commercial transportation of liquid oxygen. 

Statutory Authority: §§ 33.1-12(3) and 33.1-49 of the Code 
of Virginia. 

Written comments may be submitted until August 17, 1992, 
to Mr. J.L. Butner, Traffic Engineering Division, Virginia 
Department of Transportation, 1401 E. Broad Street, 
Richmond, VA 23219. 

Contact: C.A. Abernathy, Transportation Engineer, Traffic 
Engineering Division, Virginia Department of 
Transportation, Room 206, Highway Annex, 1401 E. Broad 
Street, Richmond, VA 23219, telephone (804) 786-2889. 

TREASURY BOARD 

t June 9, 1992 - 9:30 a.m. - Open Meeting 
James Monroe Building, 101 North 14th Street, 3rd floor, 
Treasury Board Conference Room, Richmond, Virginia. ~ 

A special meeting. 

t June 17, 1992 - 9 a.m. - Open Meeting 
James Monroe Building, 101 North 14th Street, 3rd floor, 
Treasury Board Conference Room, Richmond, Virginia. IIJ 

A regular meeting. 

Contact: Belinda Blanchard, Assistant Investment Officer, 
Department of the Treasury, P.O. Box 6-H, Richmond, VA 
23215, telephone (804) 225-2142. 

BOARD OF VETERINARY MEDICINE 

t June 3, 1992 - 8:30 a.m. - Open Meeting 
Holiday Inn-Patriot, 3032 Richmond, Road, Williamsburg, 
Virginia. IIJ (Interpreter lor deaf provided upon request) 

A meeting to (i) review general board business; (ii) 
hold formal hearings; and (iii) conduct regulatory 
review. 

Contact: Terri H. Behr, Administrative Assistant, 1601 
Rolling Hills Drive, Richmond, VA 23229, telephone (804) 
662-9915. 

VIRGINIA RESOURCES AUTHORITY 

t June 9, 1992 - 9 a.m. - Open Meeting 
Virginia Beach Ramada Oceanside Tower Resort and 
Conference Center, -57th and Oceanside, Virginia Beach, 
Virginia. 

Monday, June 1, 1992 
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The board will meet to (i) approve minutes of its 
April 14, 1992, meeting; (ii) review the authority's 
operations for the prior months; and (iii) consider 
other matters and take other actions as it may deem 
appropriate. The planned agenda of the meeting will 
be available at the offices of the authority one week 
prior to the date of the meeting. 

Public comments will be received at the beginning of 
the meeting. 

Contact: Mr. Shockley D. Gardner, Jr., 909 East Main 
Street, Suite 707, Mutual Building, Richmond, VA 23219, 
telephone (804) 644-3100 or FAX number (804) 644-3109. 

DEPARTMENT FOR THE VISUALLY HANDICAPPED 

Advisory Committee on Services 

July 25, 1992 - ll a.m. - Open Meeting 
Administrative Headquarters, 397 Azalea Avenue, 
Richmond, Virginia. il>l (interpreter for deaf provided upon 
request) 

A meeting to advise the Virginia Board for the 
Visually Handicapped on matters related to services 
for blind and visually impaired citizens of the 
Commonwealth. 

Contact: Barbara G. Tyson, Executive Secretary, 397 
Azalea Avenue, Richmond, VA 23227, telephone (804) 
371-3140/TDD ,.. or toll-free 1-800-622-2155. 

BOARD FOR WASTE MANAGEMENT FACILITY 
OPERATORS 

June 12, 1992 - 8:30 a.m. - Open Meeting 
Virginia Department of Commerce, 3600 West Broad 
Street, Conference Room 1, Richmond, Virginia. [E) 

A general board meeting. 

Contact: Nelle P. Hotchkiss, Assistant Director, Virginia 
Department of Commerce, 3600 W. Broad Street, 
Richmond, Virginia 23234, telephone (804) 367-8595 or 
(804) 367-9753/TDD ,.. 

DEPARTMENT OF WASTE MANAGEMENT (VIRGINIA 
WASTE MANAGEMENT BOARD) 

June 9, 1992 - 9 a.m. - Open Meeting 
General Assembly Building, House Room C, 9th and Broad 
Streets, Richmond, Virginia. ~ (Interpreter for deaf 
provided upon request) 

A meeting on the proposed amendments to the Solid 
Waste Management Regulations, VR 672-20-10. 

June 9, 1992 - 10:30 a.m. - Open Meeting 
General Assembly Building, House Room C, 9th and Broad 
Streets, Richmond, Virginia. ~ (Interpreter for deaf 
provided upon request) 

A meeting 
Hazardous 
672-10-1. 

on the proposed amendments to the 
Waste Management Regulations, VR 

Contact: Michael P. Murphy, Environmental Programs 
Manager, Virginia Department of Waste Management, llth 
Floor, Monroe Building, 101 N. 14th Street, Richmond, 
Virginia 23219, telephone (804) 371-0044 or (804) 
371-8737 /TDD ,.. 

June ll, 1992 - 7:30 p.m. - Open Meeting 
West Point Town Hall, 6th and Main Streets, West Point, 
Virginia. 

Pursuant to the requirements of Part VII, Permitting 
of Solid Waste Management Facilities, of the Virginia 
Solid Waste Management Regulations, the draft Solid 
Waste Disposal Facility Permit for the development of 
an industrial landfill proposed by Chesapeake Paper 
Products Company is available for public review and 
comment. The permit allows the proposed facility to 
accept only authorized, nonhazardous wastes which 
result from the operations of Chesapeake Paper 
Products Company. The proposal incorporates design 
elements for a synthetic cap which is not provided for 

. in the regulations. Chesapeake Paper Products 
Company petitioned for these features pursuant to the 
requirements of Part IX of the regulations 
(Rulemaking Petitions and Procedures), and the 
Department of Waste Management has granted 
tentative approval. 

Contact: Khoi T. Nguyen, Environmental Engineer Senior, 
Virginia Department of Waste Management, lith Floor, 
Monroe Building, 101 N. 14th Street, Richmond, Virginia 
23219, telephone (804) 371-0658 or (804) 371-8737 /TDD .. 

t June 17, 1992 - 8:30 a.m. - Open Meeting 
The Omni Hotel, Lobby, Virginia Beach, Virginia. 

The board will tour Mount Trashmore Visitors Center, 
300 Edwin Drive, Virginia Beach; Virginia Beach 
Landfill, 1989 Jake Sears Road, Virginia Beach; 
Southeastern Public Service Authority Landfill, I Bob 
Foeller Drive, Suffolk, Virginia; RDF Plant, 4 Victory 
Boulevard, Portsmouth, Virginia; and Norfolk Transfer 
Station, 3136 Woodland Avenue, Norfolk, Virginia. This 
is only a tour. No decisions will be made and no 
business will be discussed. 

Contact: Loraine Williams, Executive Secretary, 101 N. 
14th Street, Monroe Building, lith Floor, Richmond, 
Virginia 23219, telephone (804) 225-2667 or (804) 
225-3753/TDD ,.. 

t June 18, 1992 - 10 a.m. - Open Meeting 
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fhe Virginia Beach Council Chambers, 2nd Floor City Hall, 
Municipal Center, Courthouse Drive and N. Landing Road, 
Virginia Beach, Virginia. ~ 

A general business meeting to seek authorization from 
the Virginia Waste Management Board to hold public 
hearings on revisions to the Solid Waste Management 
Regulations (VR 672-20-1 0). Staff will seek 
authorization from the board to hold public hearings 
on revisions to the Hazardous Waste Management 
Regulations (VR 672-10-1). Staff will seek authorization 
from the board to hold public hearings on the Public 
Participation Guidelines Regulation (VR 672-01-1). 
(They were published February, 1985 - VR 352-01-1). 
An update will be given on enforcement procedures 
and sites. 

Contact: Loraine Williams, Executive Secretary, 101 N. 
14th Street, Monroe Building, lith Floor, Richmond, 
Virginia 23219, telephone (804) 225-2667 or (804) 
225-3753/TDD ..., 

STATE WATER CONTROL BOARD 

t June 17, 1992 - 1 p.m. - Public Hearing 
Town Hall, 131 Center Street, Narrows, Virginia. [I 

A public hearing to receive comments on the issuance 
or denial of Virginia Pollution Abatement (VPA) 
Permit No. VAP02061 for Norfolk and Western 
Railway Company Coal Dust Suppression Facility, 110 
Franklin Road, S.E., Roanoke, Virginia 24042-0013. The 
proposed facility will be located on the banks of the 
New River, adjacent to Route 460 East of Narrows, 
just downstream of the Hoechst Celanese "Celco" 
Plant and will spray well water on coal carried by 
railcars in order to prevent or minimize the release of 
coal dust from the cars. There will be no discharge 
allowed by the permit. 

Contact: Lori F. Jackson, Hearings Reporter, Office of 
Policy Analysis, State Water Control Board, P.O. Box 11143, 
4900 Cox Road, Glen Allen, Virginia 23063, telephone (804) 
527-5163. 

t June 22, 1992 - 10 a.m. - Open Meeting 
4900 Cox Road, Board Room (Room 1000), Glen Allen, 
Virginia. JJ 

A regular quarterly meeting. 

Contact: Doneva A. Dalton, Hearings Reporter, State Water 
Control Board, P.O. Box 11143, Richmond, Virginia 23230, 
telephone (804) 527-5162. 

BOARD FOR WATERWORKS AND WASTEWATER 
WORKS OPERATORS 

June 25, 1992 - 10 a.m. - Public Hearing 
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Virginia Department of Commerce, 3600 West Broad 
Street, Richmond, Virginia. 

Notice is hereby given in accordance with § 9-6.14:7.1 
of the Code of Virginia that the Board for Waterworks 
and Wastewater Works Operators intends to amend 
regulations entitled: VR 675-01-02. Board lor 
Waterworks and Wastewater Works Operators 
Regulations. The proposed regulation will adjust the 
fee structure of the board and bring the fee structure 
of the board in line with costs to cover the 
preparation of the examinations by an outside 
examination vendor. 

Statutory Authority: §§ 54.1·113, 54.1-201, 54.1-202, and 
54.1-2301 B of the Code of Virginia. 

Written comments may be submitted until June 22, 1992. 

Contact: Mr. Geralde W. Morgan, Administrator, 
Department of Commerce, 3600 W. Broad Street, 
Richmond, Virginia 23230-4917, telephone (804) 367-8534. 

LEGISLATIVE 

BLUE RIDGE ECONOMIC DEVELOPMENT 
COMMISSION 

t June 12, 1992 - 10 a.m. - Open Meeting 
Virginia Western Community College, Auditorium, 3095 
Colonial Avenue, S.W., Roanoke, Virginia. 

First meeting of the interim for this continued 
commission on economy in Blue Ridge area. Full 
commission meeting to be followed by task force 
meetings at I p.m. (HJR 1 07) 

Contact: Edie T. Conley, Division of Legislative Services, 
910 Capitol Street, Richmond, VA 23219, telephone (804) 
786-3591. 

VIRGINIA CODE COMMISSION 

June 3, 1992 - 9:30 a.m. - Open Meeting 
June 24, 1992 - 9:30 a.m. - Open Meeting 
General Assembly Building, 6th Floor Conference Room, 
Richmond, Virginia. 

A general business meeting. 

July 15, 1992 • 9:30 a.m. - Open Meeting 
General Assembly Building, 6th Floor Conference Room, 
Richmond, Virginia. 

A general business meeting, including a review of the 
draft revision of Tille 24.1 (Election Laws). 

Contact: Joan W. Smith, Virginia Code Commission, 910 

Monday, June J, 1992 
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Capitol Street, Richmond, VA 23219, telephone (804) 
786-3591. 

t June 22, 1992 - 10 a.m. - Open Meeting 
General Assembly Building, 6th Floor Conference Room, 
Richmond, Virginia. 

Revision of the alcoholic beverage laws (Title 4). (SJR 
13) 

Contact: Maria Everett, Division of Legislative Services, 
910 Capitol Street, Richmond, VA 23219, telephone (804) 
786-3591. 

COMMISSION ON POPULATION GROWTH AND 
DEVELOPMENT 

June 18, 1992 - 9:30 a.m. - Open Meeting 
June 19, 1992 - 9:30 a.m. - Open Meeting 
Roslyn Conference Center, Richmond, Virginia. 

A meeting to discuss developing growth strategies at 
the local and regional levels. 

Contact: Katherine L. Imhoff, Executive Director, General 
Assembly Building, Suite 519B, 910 Capitol Stree~ 
Richmond, VA 23219, telephone (804) 371-4949. 

JOINT SUBCOMMITTEE STUDYING WORKER'S 
COMPENSATION INSURANCE 

t June II, 1992 - 10 a.m. - Open Meeting 
General Assembly Building, Senate Room B, First Floor, 
Richmond, Virginia. 

The subcommittee will meet for purpose of reviewing 
carryover legislation. 

Contact: Mark C. Pratt, Division of Legislative Services, 
910 Capitol Street, Richmond, VA 23219, telephone (804) 
786-3591. 

CHRONOLOGICAL LIST 

OPEN MEETINGS 

June l 
Outdoors Foundation, Virginia 

June 2 
Agriculture and Consumer Services, Department of 

- Virginia Marine Products Board 
t Child Day Care and Early Childhood Programs, 
Council on 
Hopewell Industrial Safety Council 

June 3 
Chesapeake Bay Local Assistance Board 

- Southern Area Review Committee 
Code Commission, Virginia 
t Veterinary Medicine, Board of 

June 4 
Chesapeake Bay Local Assistance Board 
Emergency Planning Committee, Local - Chesterfield 
County 
Geology, Board for 
t Middle Virginia Board of Directors and the Middle 
Virginia Community Corrections Resources Board 
Nursing Home Administrators, Board of 

June 5 
t Conservation and Recreation, Department of 

- Recreation in the Juvenile Justice System Advisory 
Board 

Geology, Board for 
t Rehabilitative Services, Department of 

June 6 
t Conservation and Recreation, Department of 

- Virginia Cave Board 

June 8 
Alcoholic Beverage Control Board 
t Barbers, Board for 
Chesapeake Bay Local Assistance Board 

- Central Area Review Committee 
t Medical Assistance Services, Board of 
t Nursing, Board of 

- Special Conference Committee 
t Real Estate Board 
t Rehabilitative Services, Department of 

June 9 
t Health, Board of 
t Higher Education for Virginia, State Council of 
t Labor and Industry, Department of 

- Safety and Health Codes Board 
t Nursing, Board of 

- Special Conference Committee 
t Real Estate Board 
t Rehabilitative Services, Department of 
t Treasury Board 
t Virginia Resources Authority 
Waste Management, Department of 

June 10 
Aging, Department for the 

- Governor's Advisory Board on Aging 
t Agriculture and Consumer Services, Department of 

- Virginia Sweet Potato Board 
Chesapeake Bay Local Assistance Board 

- Northern Area Review Committee 
- Regulatory Review Committee and Program Study 
Group 

Emergency Planning Committee, Local - City of 
Alexandria 
t Health, Board of 
t Health Professions, Department of 
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° Compliance and Discipline Committee 
Subcommittee on Board Member Complaint 

Adjudication 
t Innovative Technology, Center for 

a Review Committee 
t Pharmacy, Board of 

June U 
Aging, Department for the 

0 Governor's Advisory Board on Aging 
t Chesapeake Bay Local Assistance Board 

a Northern Area Review Committee 
t Child DayoCare Council 
t Criminal Justice Services Board 

° Committee on Criminal Justice Information Systems 
t Pharmacy, Board of 
t Public Telecommunications Board, Virginia 
t Rehabilitative Services, Department of 
Waste Management, Department of 
t Workers Compensation Insurance, Joint 
Subcommittee Studying 

June 12 
t Blue Ridge Economic Development Commission 
t Mental Health, Mental Retardation and Substance 
Abuse Services, Department of 

0 State Human Rights Committee 
Waste Management Facility Operators, Board for 

June l5 
Code Commission, Virginia 
Emergency Planning Committee, Local Prince 
William County, Manassas City, and Manassas Park 
City 
Professional Counselors, Board of 

June 16 
t Housing Development Authority, Virginia 
Labor and Industry, Department of 

0 Apprenticeship Council 
Professional Counselors, Board of 
t Real Estate Appraiser Board 

June l7 
Chesapeake Bay Local Assistance Board 

0 Regulatory Review Committee and Program Study 
Group 

t Conservation and Recreation, Department of 
0 Board of Conservation and Recreation 

Corrections, Board of 
t Historic Resources, Department of 

- State Review Board 
a Historic Resources Board 

t Local Debt, State Council on 
Professional Counselors, Board of 
Social Services, State Board of 
t Transportation Board, Commonwealth 
t Treasury Board 
t Waste Management Board, Virginia 

June 18 
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t Conservation and Recreation, Department of 
· Virginia Soil and Conservation Board 

t Fire Services Board, Virginia 
° Fire/EMS Training and Education Committee 
· Fire Prevention and Control Committee 
0 Legislative/Liaison Committee 

Historic Resources, Department of 
t Medical Assistance Services, Department of 

- Drug Utilization Review Board 
Population Growth and Development, Commission on 
Mapping, Surveying and Land Information Systems, 
Advisory Commission on 
Professional Counselors, Board of 
Social Services, State Board of 
t Transportation Board, Commonwealth 
·~ Waste Management Board, Virginia 

June 19 
t Conservation and Recreation, Department of 

° Falls of the James Scenic River Advisory Board 
t Fire Services Board, Virginia 
Interdepartmental Regulation of Residential Facilities 
for Children 

° Coordinating Committee 
Population Growth and Development, Commission on 
Professional Counselors, Board of 

June 20 
Dentistry, Board of 
Medicine, Board of 

° Credentials Committee 

June 22 
Alcoholic Beverage Control Board 
Chesapeake Bay Local Assistance Board 

- Central Area Review Committee 
t Code Commission, Virginia 
t Cosmetology, Board for 
t Water Control Board, Slate 

June 23 
t Chesapeake Bay Local Assistance Board 

- Northern Area Review Committee 
t Cosmetology, Board for 
Health Services Cost Review Council, Virginia 
Library Board 
Marine Resources Commission 
Polygraph Examiners Advisory Board 

June 24 
Chesapeake Bay Local Assistance Board 

~ Northern Area Review Committee 
0 Regulatory Review Committee and Program Study 
Group 

Code Commission, Virginia 
t Contractors, Board for 

° Complaints Committee 
Education, Board of 
t Medicine, Board of 
t Mental Health, Mental Retardation and Substance 
Abuse Board, State 

Monday, June J, 1992 
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June 25 
Compensation Board 

June 26 
Medicine, Board of 

~ Advisory Committee on Physician's Assistants 

June 3@ 
Aging, Department for the 

- Long~Term Care Ombudsman Advisory Council 

July 7 
Agriculture and Consumer Services, Department of 

~ Virginia Winegrowers Advisory Board 
Hopewell Industrial Safety Council 

July 9 
Agriculture and Consumer Services, Department of 

- Virginia Cattle Industry Board 

July 10 
Medicine, Board of 

- Advisory Board on Physical Therapy 

July 15 
t Code Commission, Virginia 
Social Services, State Board of 

July 16 
Social Services, State Board of 

July 25 
Visually Handicapped, Department lor the 

· Advisory Committee on Services 

July 28 
Marine Resources Commission 

July 30 
t Education, Board ol 

PUBLIC HEARINGS 

June U 
Transportation, Department of 

June 17 
t Water Control Board, State 

June 18 
Transportation, Department of 

June 19 
Social Services, Department of 

June 25 
Waterworks and Wastewater Works Operators, Board 
for 

July I 
Air Pollution Control Board, State 

July 4 
Medicine, Board of 

July 8 
t Air Pollution Control Board, State 

July 15 
t Air Pollution Control Board, State 

July 16 
Labor and Industry, Department of 

- Apprenticeship Council 

July 22 
t Air Pollution Control Board, State 

July 27 
Lottery Department, State 

August 10 
t Transportation, Department of 
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